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[No.  2829.    Decided  September  19,  1898.]  ^^   ^ 

Tradebs'  National  Bank  of  Spokane^  Washington,      j  ^  ^wj 
Appellant,  v.  Geobge  F.  Sghobb  et  ux..  Respondents. 

HOMESTKAD  —  JUDGMENT  LIBN — BR8  JUDICATA. 

Under  the  homestead  exemption  statutes  ot  this  state,  a 
general  judgment  lien  does  not  operate  upon,  and  does  not  attach 
to,  premises  which  constitute  a  homestead. 

In  an  action  to  set  aside  a  transfer  of  certain  realty,  as  in 
fraud  of  a  Judgment  creditor,  and  subject  it  to  the  lien  of  his 
Judgment,  a  decree  that  the  premises  were  subject  to  the  satis- 
faction of  the  Judgment  and  should  be  sold  under  execution  for 
that  purpose,  is  final  and  conclusive  uiK>n  the  right  of  the  Judg- 
ment debtor  or  his  vendees  to  raise  the  issue  in  a  subsequent 
action  that  the  premises  were  the  homestead  of  the  debtor,  since 
that  defense  should  have  been  raised  in  the  prior  action. 

Appeal  from  Superior  Court,  Spokane  Coimly. — ^Hoil 
WnxiAM  E.  BiGHAKDSON,  Judgo.    Beversed. 

Graves  J  Wolf  £  Graves,  for  appellant: 

The  judgment  against  respondents  was  entered  in  1891. 
In  1892  the  respondents  conveyed  this  realty  to  third  par- 
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Argument  of  Coansel.  [20  Wash. 

ties.  In  the  action  brought  to  subject  it  to  the  payment 
of  this  judgment,  the  question  as  to  whether  or  no  the 
judgment  was  a  lien  upon  the  premises  was  litigated;  it 
was  declared  to  be  a  lien  thereon,  and  a  sale  was  ordered 
to  satisfy  the  debt.  If o  appeal  was  taken  from  the  decree. 
We  submit:  The  realty  in  question  was  the  homestead 
of  respondents,  if  it  ever  was,  at  the  time  of  rendition  of 
the  judgment  against  them  in  1891,  and  at  all  times  since. 
If  it  was  their  homestead  the  lien  of  the  judgment  did  not 
attach,  and  they  might  sell,  mortgage  or  give  the  property 
away,  and  it  would  be  no  concern  of  appellant's.  There- 
fore, when  appellant  brought  an  action  against  them  alleg- 
ing that  the  judgment  was  a  lien  upon  the  premises,  seek- 
ing to  set  aside  the  sale  made  by  them  and  subject  the 
property  to  the  payment  of  the  judgment,  and  in  that 
action  obtained  a  decree  declaring  the  judgment  to  be  a 
lien  upon  the  premises  and  ordering  a  sale  without  regard 
to  the  former  conveyances,  there  was  an  adjudication  that 
the  premises  did  not  constitute  a  homestead.  If  it  be  held 
there  was  no  direct  adjudication  of  that  question,  still  the 
plea  that  the  premises  were  respondents'  homestead  would 
have  been  a  complete  defense  to  the  action.  If  these  prem- 
ises are  correct,  the  sale  should  have  been  confirmed. 

Being  respondents'  homestead,  the  lien  of  appellant's 
judgment  did  not  attach  until  the  decree  entered  in  the 
suits  in  equity.  Lamb  v.  Shays,  14  Iowa,  567;  Ouwr 
mings  v.  Long,  16  Iowa,  41  (86  Am.  Dec.  502)  ;  Oreen  v. 
Marks,  25  HL  221;  HawoHh  v.  Travis,  67  HL  801; 
Houghton  v.  Lee,  60  Oal.  102 ;  Black  v.  Epperson,  40  Tex. 
162;  Morris  v.  Ward,  5  Kan.  247;  Monroe  v.  May,  9 
Kan.  476 ;  Oapen  v.  Stephenson,  17  Kan.  617 ;  Martin  v. 
Meredith,  71  N.  C.  216 ;  Morris  v.  Brown,  48  Pac.  760 ; 
Orimes  v.  Portman,  12  S.  W.  792 ;  Beyer  v.  Thoemvng, 
46  K  W.  1076. 
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If  there  was  an  adjudication  in  the  creditor's  suits  in- 
stituted in  1893  that  the  premises  were  not  respondents' 
homestead,  they  are  estopped  from  raising  the  question 
now.  8napp  v.  8napp,  9  S.  W,  706 ;  Hill  v.  Lancaster,  11 
S.  W.  76 ;  Miller  v.  Sherry,  2  Wall.  251  (17  L.  ed.  827)  ; 
Dodd  V.  Scott,  46  K  W.  1057  (10  L.  R.  A.  860,  26  Am. 
St  Eep.  492) ;  Baxter  v.  Dear,  24  Tex.  21  (76  Am.  Dec. 
89)  ;  Hammer  v.  Woods,  6  Tex.  Civ.  App.  179.  Nor  are 
the  respondents  in  any  better  position,  if  they  contend 
that  there  is  not  enough  in  the  record  to  show  an  adjudi- 
cation of  the  homestead  right.  The  plea  that  the  prem- 
ises were  a  homestead  would  have  been  a  defense  to  the 
actions,  and  it  is  an  unquestioned  rule  of  law  that  a  judg- 
ment bars  all  the  defenses  which  the  defendant  had  an 
opportunity  to  make.  Oriffin  v.  Long  Island  B.  B.  Co., 
102  N.  Y.  452 ;  Board  v.  Piatt,  26  C.  C.  A.  91. 

W»  A.  Lewis,  for  respondents: 

The  question  of  homestead  was  not  in  issue  in  the  cred- 
itors' suits.  To  be  a  bar  to  the  respondents'  now  claiming 
their  homestead,  the  subject  matter  of  the  former  suit 
must  be  identical.  Van  Fleet,  Former  Adjudication,  p. 
717;  Shirland  v.  Union  National  Bank,  66  Iowa,  96; 
Denis  v.  Oayle,  40  La.  An.  286 ;  Calvit  v.  Williams,  36 
La.  An.  322 ;  Lemunier  v.  McCearly,  37  X-a.  An.  133. 

Under  our  statute  a  general  judgment  becomes  a  lien 
upon  all  of  the  judgment  debtor's  real  estate,  and  the  ex- 
emption is  a  personal  privilege  to  be  exercised  by  the 
debtor  or  not  at  his  election.  Wiss  v.  Stewart,  16  Wash. 
376 ;  Asher  v.  SehofsJey,  10  Wash.  379 ;  McMillan  v.  Man, 
1  Wash.  26 ;  Nevada  Bank  of  San  Francisco  v.  Treadway, 
17  Fed.  887 ;  Close  v.  Sinclair,  38  Ohio  St.  530 ;  Tumlimr 
son  V.  Swinney,  22  Ark.  400  (76  Am.  Dec.  432) ;  Haw- 
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thome  V.  Smith,  3  Nev.  182  (93  Am.  Dec  397) ;  Free- 
man,  Executions  (2d  ed.),  §§  211,  212. 

The  opinion  of  the  court  was  delivered  by 

Reavis^  J. — ^In  November,  1891,  appellant  obtained 
judgment  in  the  superior  court  of  Spokane  county  against 
respondents,  who  were  then,  and  are  now,  husband  and 
wife.  At  the  time,  respondents  resided  upon  certain  real 
property  in  the  city  of  Spokane,  which  is  now  of  the  value 
of  about  one  thousand  dollars,  and  which  was  their  home- 
stead. After  rendition  of  the  judgment  against  them,  re- 
spondents conveyed  their  homestead  in  moieties  by  sepa- 
rate deeds  to  Mrs.  Brier  and  Mrs.  Stratton.  In  1893  ap- 
pellant commenced  two  suits  in  the  superior  court,  one 
against  the  respondents  and  Mrs.  Brier  and  the  other 
against  the  respondents  and  Mrs.  Stratton.  The  com- 
plaint in  each  suit  stated  the  rendition  of  the  judgment 
against  respondents,  and  that  respondents  were  husband 
and  wife ;  that  transcript  of  the  judgment  was  filed  with 
the  auditor  of  Spokane  county  and  duly  recorded  before 
the  conveyances  to  Mrs.  Brier  and  Mrs.  Stratton  were  exe- 
cuted ;  and  alleged  that  the  judgment  was  a  lien  upon  the 
real  estate  so  conveyed,  and  that  the  deeds  of  conveyance 
executed  by  respondents  were  wholly  without  considera- 
tion and  were  made  for  the  purpose  of  evading  the  judg- 
ment, and  for  the  purpose  of  defrauding  the  appellant  and 
other  creditors  of  respondents;  and  that  the  land  at  the 
time  of  the  conveyances  was  subject  to  the  lien  of  appel- 
lant's judgment,  and  that  respondents  had  no  other  prop- 
erty out  of  which  plaintiff  could  make  the  judgment  ex- 
cept property  described  as  likewise  conveyed  and  included 
in  the  two  deeds  mentioned;  that  execution  had  be^n 
issued  upon  the  judgment,  but  there  was  no  property  upon 
which  it  could  be  levied  except  the  realty  which  is  the 
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subject  of  controversy  in  this  action;  and  the  prayer  of 
the  complaint  was  that  the  judgment  be  declared  a  lien 
upon  the  real  estate  mentioned,  and  that  the  deeds  of  con- 
veyance  to  Mrs.  Brier  and  Mrs.  Stratton  be  set  aside  as 
against  the  judgment  of  appellant,  and  for  a  decree 
against  defendante  authorizing  and  directing  the  sheriff 
of  Spc^ne  county  to  aell  the  real  estate  upon  the  execu- 
tion issued  on  the  judgment  for  the  satisfaction  thereof. 
BespondentSy  together  with  Mrs.  Brier  and  husband  and 
Mrs.  Stratton  and  husband,  were  made  defendants,  and 
they  all  appeared  and  united  in  an  answer  to  the  com- 
plaint The  answer  admitted  the  execution  and  delivery 
of  the  deeds  and  denied  the  other  material  allegations  of 
the  complaint.  Upon  the  issues  thus  made  the  cause  went 
to  trial  and  evidence  was  heard,  and  the  court  found  the 
rendition  of  the  judgment  against  respondents,  and  that 
said  judgment  had  not  been  paid  and  the  amount  due  and 
owing  thereon;  that  the  transcript  of  the  judgment  was 
duly  filed  and  recorded  as  allied  in  the  complaint  and 
the  conveyance  by  the  deeds  as  stated  in  the  complaint; 
and  that  the  judgment  was  a  lien  upon  the  real  estate  and 
appellant  was  entitled  to  make  the  same  thereon  by  exe- 
cution; and  on  the  13th  day  of  October,  1898,  a  decree 
was  entered  that  appellant  could  proceed  to  sell  the  real 
estate  on  execution  upon  its  judgment,  and  that  the  pur- 
chaser at  such  execution  sale  take  all  the  right  and  inter- 
est owned  and  possessed  by  the  respondents  at  the  time 
of  the  rendition  of  the  judgment,  on  the  28d  of  Novem- 
ber, 1891.  No  exception  or  appeal  was  taken  to  or  from 
the  decree.  In  November,  1893,  respondent  George  F. 
Schorr  duly  executed  and  recorded  a  declaration  of  home- 
stead upon  the  said  real  estate.  On  the  17th  of  March, 
1897,  the  original  judgment  was  duly  revived  and  the 
lien  of  judgment  continued  thereon  by  decree  entered  of 
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that  date  in  the  superior  oourt,  and  thereafter  execution 
was  issued  and  the  premises  sold  under  said  execution, 
and  upon  motion  to  confirm  such  sale  the  present  contro* 
versy  arose.  Upon  argument  of  the  cause  before  this  court 
all  the  objections  to  the  jurisdiction  of  the  superior  court 
to  consider  this  controversy  in  the  form  in  which  it  was 
presented  were  waived  by  counsel  for  the  respective  par- 
ties, and  the  cause  is  here  considered  as  upon  an  issue 
properly  made  to  determine  the  homestead  right  in  the 
premises  in  litigation  at  this  time. 

1.  The  superior  court  found,  and  the  conceded  facts 
sustain  the  conclusion,  that  the  realty  in  controversy  was 
the  homestead  of  respondents  when  the  judgment  in  favor 
of  appellant  was  rendered  against  them  in  1891;  and  a 
vital  question  is,  Does  a  general  personal  judgment  be- 
come a  lien  upon  a  homestead  in  this  state?  It  is  main- 
tained by  counsel  for  respondents  that  the  sale  of  the  prop- 
erty was  not  made  in  the  manner  and  form  provided  by 
law  for  the  sale  of  homesteads  (2  HiU's  Code,  §  484) ; 
that,  on  the  contrary,  the  sheriff's  return  shows  that  all 
proceedings  prior  to  the  sale  were  under  the  statutes  for 
sale  of  lands  other  than  homesteads  (2  Hill's  Code,  §  496 
et  seq.,  Bal.  Code,  §  6269)  ;  and  counsel  contends  that  the 
lien  of  the  judgment  attaches  to  all  the  real  estate  of  the 
judgment  debtor,  including  the  homestead;  and  in  sup- 
port of  such  contention  cites  the  case  of  McMillan  v.  Mau, 
1  Wash.  26  (23  Paa  441).  In  that  case  a  widow,  as 
administratrix  of  the  estate  of  her  deceased  husband,  pe- 
titioned the  probate  court  to  set  aside  a  homestead,  but 
creditors  who  had  obtained  a  judgment  against  the  de- 
ceased and  filed  a  transcript  thereof  in  the  auditor's  office 
claimed  that  the  deceased  moved  upon  the  land  after  the 
lien  attached,  and  such  creditors  filed  objections  to  the 
allowance  of  such  homestead,  setting  up  their  judgment 
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lien  and  that  the  lien  took  precedence  of  the  homestead 
claim  of  the  widow.  The  probate  court  sustained  the  pri- 
ority of  the  lien  over  the  homestead  claim^  which  view 
was  also  sustained  by  the  territorial  district  court,  to 
which  an  appeal  had  been  taken,  but  upon  appeal  to  this 
court  it  was  said : 

^'  We  think  that  under  the  laws  relating  to  the  selection 
of  homesteads,  the  action  of  the  probate  and  district  courts 
was  erroneous;  that  the  obtaining  of  a  general  judgment 
lien  does  not  cut  off  the  subsequent  selection  of  a  home- 
stead at  any  time  before  sale." 

It  will  thus  be  observed,  from  a  consideration  of  the 
case  cited,  that  the  precise  question  involved  in  the  con- 
troversy now  here  was  not  ruled  upon  in  that  case.  It  is 
also  contended  by  counsel  that  the  homestead  exemption 
is  a  personal  privilege,  to  be  exercised  by  the  claimant  or 
not,  at  his  will  and  at  any  time  before  sale.  As  a  general 
rule,  the  lien  of  a  judgment  only  attaches  to  property 
which  there  is  a  present  power  to  sell,  and  the  question 
must  be  solved  by  the  statutes  relating  to  homestead  ex- 
emptions. The  state  constitution  imposes  its  mandate 
upon  the  legislature  to  protect  the  homestead  from  forced 
sale.  Art.  19,  §  1.  The  statute  in  force  at  the  time  of 
the  rendition  of  appellant's  original  judgment  against  re- 
spondents, in  1891,  was  2  Hill's  Code,  §  481,  in  which  a 
homestead  not  exceeding  in  value  one  thousand  dollars  was 
exempted  from  execution  or  attachment  By  §  482,  the 
homestead  passed  to  the  widow  surviving  the  husband,  or 
to  the  minor  children,  and  the  creditor  could  not  have  an 
execution  as  of  course  against  such  homestead.  Id.  §  484. 
When  the  homestead  was  sold,  a  subsequent  homestead 
acquired  with  the  proceeds  thereof  was  exempt,  and  §  485, 
2  Hill's  Code  (Bal.  Code,  §  5247),  provided: 

''  In  case  of  the  sale  of  said  homestead,  any  subsequent 
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homestead  acquired  by  the  proceeds  thereof  shall  also  be 
exempt  from  attachment  and  execution;  nor  shall  any 
judgment  or  other  claim  against  the  owner  of  such  home- 
stead be  a  lien  against  the  same  in  the  hands  of  a  bona  fide 
purchaser  for  a  valuable  consideration." 

A  sale  of  a  homestead  under  execution  is  void,  and  the 
homestead  may  be  conveyed  unaffected  by  such  execution 
sale.  Asher  v.  Sekofsky,  10  Wash.  381  (38  Pac.  1133). 
The  proceeds  of  exempt  property  are  also  exempt  from 
execution.  Puget  Sound,  etc..  Packing  Co.  v.  Jeffs,  11 
Wash.  470  (39  Pac.  962,  48  Am.  St.  Rep.  885.)  The 
homestead  may  be  mortgaged  without  affecting  the  right 
to  claim  it  thereafter  as  a  homestead.  Wiss  v.  Stewart, 
16  Wash.  376  (47  Pac.  736). 

Mr.  Freeman  observes  (1  Freeman,  Executions,  2d  ed., 
§  249  d) : 

"  The  lien  of  a  judgment  and  of  an  execution  is  almost 
universally  regarded  as  arising  from  the  right  to  sell  prop- 
erty thereunder.  And  hence,  where  the  right  of  sale  can- 
not be  asserted,  the  existence  of  the  lien  must  be  denied. 
It  would  follow,  as  a  logical  result,  from  the  application 
of  this  general  principle,  that  a  judgment  rendered  after 
the  creation  and  before  the  abandonment  of  a  homestead 
cannot  be  a  lien  thereon ;  ...  If  the  property  was 
a  homestead,  and  as  such  exempt  from  execution,  the  ex- 
emption right  is  not  lost  by  the  transfer  of  the  property 
to  a  third  person.  It  cannot  be  sold  in  his  hands  under  a 
judgment  against  his  vendor." 

Provision  is  made  by  our  statutes  for  reaching  the  ex- 
cess in  value  of  real  estate  claimed  as  a  homestead  over 
the  amount  exempted,  but  it  is  not  the  ordinary  enforce- 
ment of  the  lien  or  a  sale  under  execution.  It  is  a  special 
mode  of  sale  after  an  appraisement.  We  think  it  is  ap- 
parent, from  an  examination  of  the  legislation  creating 
and  protecting  the  homestead  in  this  state,  and  the  con- 
struction placed  upon  such  statutes  by  this  court,  that  a 
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general  judgment  lien  does  not  operate  upon,  and  does 
not  attach  to,  premises  which  constitute  a  homestead,  and 
the  view  taken  by  counsel  for  respondents  that  such  lien 
may  attach  to  the  excess  in  value  above  the  homestead  ex- 
emption is  erroneous. 

2.  The  effect  of  the  judgment  in  favor  of  appellant  and 
against  respondents  and  their  grantees,  rendered  in  1898, 
may  now  be  considered.  Counsel  for  respondents  main- 
tains with  much  earnestness  that  the  record  in  those  suits 
does  not  disclose  that  the  claim  of  homestead  was  before 
the  court.  It  is  true  that  the  complaints  in  each  case — ^and 
the  cases  are  alike — do  not  mention  the  existing  incum- 
brance of  the  homestead,  but  they  allege  that  the  specific 
realty  is  subject  to  the  lien  of  the  judgment,  and  the  object 
of  the  suits  is  specifically  stated  to  enforce  the  judgment 
by  execution  and  sale.  The  respondents  appeared  and  de- 
fended on  the  merits  against  the  claim  of  appellant  in 
those  suits.  The  judgment  of  the  court  was  that  the  prem- 
ises were  subject  to  the  satisfaction  of  the  judgment,  and 
a  sale  under  execution  was  directed.  The  judgment  be- 
came final  and  conclusive  of  the  rights  of  the  parties  to 
the  litigation.  Mr.  Van  Fleet  in  his  work  on  Former  Ad- 
judication, in  discussing  defenses  omitted,  thus  states  the 
principle : 

"  The  sole  purpose  in  view  in  serving  notice  upon  a  per- 
son that  a  judicial  proceeding  has  been  commenced  against 
him  is  to  afford  him  an  opportunity  to  show  his  causes  of 
defense  or  reasons  why  the  plaintiff  should  not  recover; 
and  a  recovery  by  the  plaintiff  necessarily  adjudicates  that 
there  is  no  defense.  Hence,  the  cases  all  agree  that  a  judg- 
ment bars  all  defenses  which  the  defendant  had  an  oppor- 
tunity to  make." 

And  many  authorities  are  cited  by  him  to  sustaiti  it.  Van 
Fleet,  Former  Adjudication,  §  159. 
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The  case  of  Snapp  v.  Stiapp,  87  Ky.  664  (9  S.  W.  706), 
wafl  where  creditors  claimed  the  right  to  subject  land  con- 
veyed by  their  debtor  to  a  third  party  upon  the  ground 
that  the  conveyance  was  fraudulent,  and  disregarded  the 
conveyance  and  had  the  land  levied  upon  and  sold  under 
execution.  Thereafter  the  grantee  in  the  alleged  fraudu- 
lent conveyance  brought  an  action  to  set  aside  the  execu- 
tion, to  which  the  debtor  was  made  a  party.  Upon  trial 
the  conveyance  was  held  to  be  fraudulent,  and  the  pur- 
chaser at  the  execution  sale  obtained  the  sheriff's  deed. 
The  debtor  then  brought  action  to  recover  the  land  as  a 
homestead.  It  was  ruled  by  the  court  that  the  claim  to  a 
homestead  asserted  in  the  last  action  would  have  been  a 
complete  defense  to  the  action  in  which  the  creditors  as^ 
serticd  the  right  to  subject  the  land,  and,  having  failed  to 
assert  the  claim  in  that  action,  it  could  not  be  asserted  in 
another.    The  court  observed  of  the  claimant : 

"  He  gave  his  deposition  in  that  case  [the  action  to  sub- 
ject the  land  to  the  claim  of  the  creditors],  and  in  it  tes- 
tifies that  he  is  a  defendant  to  it.  The  assertion  of  his 
homestead  right  to  the  land  in  that  suit  would  have  de- 
feated the  claim  of  the  defendants  therein  that  the  con- 
veyance by  him  to  the  son  was  fraudulent.  If  the  land 
was  exempt  to  him  as  a  part  of  his  homestead,  he  had  a 
right  to  convey  it  without  claim  or  objection  upon  the  part 
of  his  creditors.  He  remained  silent,  however.  It  has- 
been  held  that  the  sale  of  land  under  the  judgment  of  a 
court  does  not  divest  the  owner  of  his  right  to  a  homestead 
exemption,  unless  it  has  been  waived  in  the  manner  di- 
rected by  the  statute.  He  may  assert  it  by  an  independent 
suit;  but  certainly  a  time  should  come  when  he  can  nO' 
longer  do  so.  He  cannot  sue  for  it  and  suffer  defeat,  and 
then  bring  a  second  action  for  it  by  joining  his  wife  with 
him.  He  is  the  owner  of  the  homestead.  If  he  once  as* 
sorts  his  right  to  it  by  an  action  and  his  claim  be  rejected,. 
this  adjudication  is  a  bar  to  a  second  suit." 
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Hill  V.  Lancaster,  88  Ky.  888  (11  S.  W.  74),  was  an 
action  by  credi^rs  of  the  grantor  in  a  deed,  against  the 
grantor  and  grantees,  to  set  aside  the  deed  as  fraudulent, 
and  subject  the  land  to  the  payment  of  the  grantor's  debts. 
The  grantor  fQed  an  answer,  denying  the  alleged  fraud 
and  asserting  that  he  had  no  interest  whatever  in  the  land. 
Judgment  was  rendered,  setting  aside  the  deed  and  sub- 
jecting the  land,  and  thereafter  the  grantor  and  his  wife 
offered  to  file  their  joint  petition  in  the  same  action,  as- 
serting a  claim  to  the  homestead  in  the  land.  It  was  de- 
termined that,  the  debtor  having  permitted  judgment  to 
be  rendered  subjecting  his  entire  interest  in  the  land  with- 
out asserting  the  right  to  a  homestead,  it  was  afterward 
too  late  to  do  so,  the  judgment  being  final  It  was  said  by 
the  court  in  that  case : 

"  It  is  not  denied — indeed,  it  is  a  fact — ^that  the  appel- 
lant, as  between  him  and  the  appellees,  Lancaster,  etc.,  as 
his  creditors,  was  entitled  to  a  homestead  in  said  real  es- 
tate ;  but  his  entire  interest  in  this  real  estate  having  been 
sought  to  be  sold  to  satisfy  the  demand  of  these  creditors, 
and  he  having  appeared  and  defended  upon  the  merits, 
and  having  failed  to  set  up  his  homestead  right,  which 
would  have  been  a  complete  bar  to  the  appellee's  action 
his  effort  to  set  up  his  right  to  his  homestead 
came  too  late." 

Counsel  for  respondents  has  called  to  the  attention  of 
the  court  the  case  of  Shirland  v.  Union  National  Bank, 
65  Iowa,  96  (21  N.  W.  200),  and  maintains  that  the  case 
cited  sustains  his  view  that  the  homestead  claim  was  not 
necessarily  adjudicated  in  the  former  suits.  To  some  ex- 
tent the  reasoning  in  the  Iowa  case  apparently  trenches 
on  the  rule  stated  in  the  Kentucky  cases,  supra,  but  it  may 
be  distinguished  from  them.  It  was  observed  by  the  Iowa 
court: 

'^  The  judgment  of  a  court  of  competent  jurisdiction  is 
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conclusive  on  the  parties  as  to  all  points  directly  involved 
in  it  and  necessarily  determined,  but  is  conclusive  as  to 
none  others.  .  .  .  The  homestead  right  of  plaintiffs 
in  the  premises  was  in  no  maimer  questioned  in  the  pro- 
ceedings. No  complaint  is  made  in  the  petition  with 
reference  to  the  subject  of  that  right,  and  no  relief  is 
asked  as  against  it.  The  only  complaint  related  to  the 
fraudulent  mortgage  and  the  judgment,  which  had  in  fact 
been  satisfied,  and  the  only  relief  demanded  was  that  the 
premises  be  subjected  to  defendant's  judgment,  free  and 
clear  of  all  claim  in  Mott's  favor  under  said  mortgage  and 
judgment;  and  the  judgment  does  not  undertake  to  give 
any  relief  except  as  against  the  mortgage  and  judgment 
complained  of." 

The  original  action,  which  was  set  up  as  a  bar  against 
the  claim  of  homestead,  was  instituted  to  declare  fraudu- 
lent and  void  a  mortgage  and  judgment  rendered  thereon, 
and  the  only  relief  demanded  in  that  action  was  that  the 
judgment  obtained  on  such  mortgage  foreclosure  be  de- 
clared void  and  of  no  effect  as  against  the  attacking  cred- 
itor. There  was  no  request  that  the  realty  be  subjected 
specifically  to  the  creditors'  claim,  but  in  the  case  at  bar 
the  specific  object  of  the  two  suits  conmienced  by  appel- 
lant against  respondents  and  others,  in  1893,  was  to  sub- 
ject the  realty  in  controversy  here  to  the  original  judgment 
and  to  have  execution  issue  on  such  judgment  and  a  satis- 
faction thereof  by  sale.  The  question  of  the  homestead 
claim  of  respondents  was  therefore  conclusively  detei- 
mined  in  the  former  suits  and  cannot  again  be  litigated. 

The  judgment  of  the  superior  court  is  reversed,  with 
direction  to  enter  judgment  in  favor  of  appellant 

ScoTT^  C.  J.,  and  Andebs,  Ditnbak  and  Gobdon,  JJ., 
concur. 
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H.  O.  Shtjet,  08  Receiver  of  the  Seattle  Savings  Bank,    4o  466| 
Respondent,  v.  H.  E.  Holmes  et  ux..  Appellants. 

BECSIYEK8  —  ACTION  BY  —  DBFBMBS8  —  BILLS  AND  NOTES  — ACCOMMODA- 
TION  PAPBB  —  LIABILITY   OF  COMMUNITY. 

An  action  by  the  receiver  of  a  bank  will,  in  the  absence  of 
any  allegation  of  the  insolvency  or  indebtedness  of  the  bank, 
be  treated  as  though  it  was  brought  directly  by  the  bank,  as 
under  Code  Proc.  §  326  (Bal.  Code,  §  5466),  a  receiver  may  be 
apiK>inted  for  other  purposes  than  the  winding  up  of  an  in- 
solvent concern;  consequently,  any  defense  good  against  the 
bank  would  be  good  against  the  receiver. 

One  who  executes  an  accommodation  note  to  a  bank  for 
the  par  value  of  shares  of  stock  of  the  bank,  which  had  come 
into  the  possession  of  the  bank  and  could  not  be  legally  held 
by  it,  is  not  liable  on  such  note  to  the  bank. 

A  note  executed  by  a  husband,  and  delivered  solely  as  an 
accommodation  to  the  bank  to  which  it  is  made  payable,  ia 
not  valid  as  against  the  community,  where  it  was  not  executed 
in  behalf  of  the  community,  and  neither  husband  nor  wife  had 
any  interest  in  the  bank  at  the  time. 

Appeal^ from  Superior  Court,  King  County, — Hon.  E. 
D.  Benson^  Judge.    Eeversed. 

Struve,  Allen,  Hughes  &  McMicken,  for  appellants. 
Clise  <&  King,  for  respondent: 

The  acceptance  and  holding  of  a  certificate  of  shares  in 
a  corporation  makes  the  holder  liable  to  the  responsibili- 
ties of  a  shareholder,  Upton  v.  TribilocJc,  91  U  .S.  45  (23 
L.  ed.  203) ;  Brigham  v.  Mead,  10  Allen,  245 ;  Buffalo, 
etc.,  R.  R.  Co.  V.  Dudley,  14  N.  Y.  336 ;  Seymour  v.  Stur- 
gess,  26  N.  T.  134;  Raines  v.  Bahcock,  95-  Cal.  581  (29 
Ahl  St  Rep.  158).  Where  a  person  has  been  drawn  into 
a  contract  to  take  shares  of  stock  in  consequence  of  certain 
representations,  he  must  proceed  with  diligence,  and  while 
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it  is  a  going  concern^  to  ascertain  the  truth  or  falsehood  of 
such  representations,  in  order  to  entitle  him  to  a  rescission 
of  the  contract.  Thompson,  Corporations,  §§  1438,  1440 ; 
Upton  V.  Tribilock,  91  TJ.  S.  45  (28  L.  ed.  203) ;  Cedar 
Rapids  Ins.  Go.  v.  Butler,  83  Iowa,  124. 
The  opinion  of  the  court  was  delivered  by 

SooTT^  0.  J. — This  action  was  brought  against  the  de- 
fendants, husband  and  wife,  to  recover  upon  a  promissory 
note  executed  by  the  defendant  H.  E.  Holmes  to  the  Se- 
attle Savings  Bank,  alleged  to  have  been  given  in  payment 
of  thirty  shares  of  the  capital  stock  of  said  bank.  Several 
affirmative  defenses  were  pleaded,  to  which  the  plaintiff 
demurred.  The  demurrers  were  sustained,  and,  the  de- 
fendants electing  to  stand  on  their  answer,  judgment  was 
rendered  for  the  plaintiff,  and  this  appeal  was  taken. 

The  first  defense  pleaded  will  be  passed,  as  it  is,  in 
effect,  included  in  the  second.  It  is  alleged,  in  substance, 
that  there  was  a  want  of  consideration  for  the  execution 
of  the  note ;  and,  furthermore,  that  at  the  time  of  its  exe- 
cution the  bank,  then  being  engaged  in  business,  repre- 
sented to  defendant  H.  E.  Holmes  that  it  had  come  into 
possession  of  a  number  of  shares,  including  the  shares  in 
question,  of  its  own  capital  stock ;  that  it  was  contrary  to 
law  for  it  to  hold  said  stock,  and  it  was  necessary  that  the 
same  should  be  formally  issued,  and  desired  said  defend- 
ant to  take  said  thirty  shares  of  stock  temporarily,  and 
give  his  note  to  the  bank  therefor  at  par  value,  until  said 
stock  could  be  sold  to  and  paid  for  by  actual  purchasers ; 
and  that  thereupon  said  defendant,  as  an  acconmiq^ation 
to  said  bank,  executed  and  delivered  the  note  in  question, 
and  took  the  stock  accordingly. 

The  character  of  the  receivership  does  not  appear  in  the 
pleadings.  It  is  not  alleged  in  the  complaint  that  the 
bank  was  insolvent  nor  that  it  owed  any  debts,  and  the 
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action  must  be  yiewed  as  though  it  had  been  brought  by 
the  bank ;  and  the  cases  of  Horton  v.  Donohoe-Kelly  Bank- 
ing Co.,  15  Wash.  899  (46  Pac.  409),  and  Barto  v.  Nix, 
15  Wash.  563  (46  Pac.  1033),  consequently  have  no  ap- 
plication. 

Under  §  326,  2  HiU's  Code  (Bal.  Code,  §  5456),  a  re- 
ceiver may  be  appointed  for  other  purposes  than  for  the 
winding  up  of  an  insolvent  concern,  and  there  can  be  no 
presumption  that  it  was  insolvent  Therefore,  as  between 
the  bank  and  the  defendants,  a  complete  defense  to  the 
action  was  alleged  in  the  foregoing. 

The  third  affirmative  defense  alleges,  in  substance,  that 
no  assessment  had  ever  been  made  against  the  defendants, 
or  the  capital  stock,  etc.  We  view  this  as  immaterial  at 
this  time,  in  consequence  of  its  not  appearing  that  the 
bank  was  insolvent  or  indebted. 

In  the  fourth  defense  it  was  alleged  that  the  note  was 
executed  and  delivered  solely  as  an  accommodation  to  the 
bank,  and  was  not  executed  for  the  benefit  of  the  com- 
mmiity  existing  between  def endanta  as  husband  and  wife 
or  on  behalf  of  the  community,  and  this  constituted  a  good 
defense  as  against  the  community;  it  not  appearing  that 
the  defendants,  or  either  of  them,  were  in  any  wise  inter- 
ested in  the  bank  at  or  prior  to  that  time.  It  follows  that 
the  judgment  must  be  reversed,  and  the  case  remanded  for 
further  proceedings. 

Akbebs^  Seavis  and  Gobdon^  JJ.,  concur. 
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l«H.^  J.  E.  Sligh^  Appellant,  v.  The  Shelton  Southwestben 

^  *??l  Raileoad  Company  et  al..  Defendants,  W.  H.  Kjstbe- 

LAiiTD^  Receiver,  et  aL,  Respondents. 

APPEAL  —  NOTICE  —  BOND  — BBIBF8  —  OBJECTIONS   NOT  BAI8BD  BBLOW — 
CBBDITOB'S  bill  against  BBCBIVBB  —  LBAVBTOBUB  —  PLEADINGS. 

A  second  notice  of  appeal  may  be  given  and  the  appeal  per- 
fected thereunder,  without  a  formal  order  of  dismissal  of  an 
appeal  attempted  under  a  prior  notice. 

Objection  to  an  appeal  bond,  because  the  Justification  of 
the  sureties  is  technically  defective,  cannot  be  raised  for  the 
first  time  in  the  appellate  court. 

Reference  in  a  brief  to  the  pages  of  the  transcript,  as  re- 
quired by  the  court  rules,  is  not  necessary,  when  the  case  was 
disposed  of  upon  a  motion  to  strike  portions  of  the  complaint 
and  upon  a  demurrer  to  the  complaint,  and  the  brief  contains 
the  substance  of  both. 

Fraud  in  the  valuation  of  property  transferred  to  a  corpora- 
tion in  consideration  of  an  issuance  of  corporate  bonds  cannot 
be  taken  advantage  of  by  a  creditor,  when  the  transaction  took 
place  prior  to  the  time  that  his  cause  of  action  arose. 

An  action  in  the  nature  of  a  creditor's  bill  against  a  cor- 
poration in  the  hands  of  a  receiver  states  a  cause  of  action 
when  it  alleges  that  the  corporation,  although  not  insolvent, 
was  put  in  the  hands  of  a  receiver  in  an  action  which  was  not 
brought  in  good  faith,  but  for  the  purpose  of  hindering,  delay- 
ing and  defrauding  unsecured  creditors,  including  the  plaintifC. 

In  such  an  action,  an  allegation  that  a  mortgage  given  by 
the  corporation  covering  its  real  and  personal  property  was  in- 
valid as  to  the  personalty,  because  not  containing  the  aflidavit 
of  good  faith  required  by  the  statute  relating  to  chattel  mort- 
gages, states  a  cause  of  action. 

Where  it  appears  by  the  allegations  of  a  creditor's  bill  that 
a  receiver  of  a  corporation  was  appointed  for  the  purpose  of 
hindering  creditors,  it  is  not  necessary  that  relief  should  be 
sought  in  the  receivership  action,  but  the  institution  of  an 
action  in  the  same  court,  after  leave  of  court  obtained  to  sue» 
is  sufficient,  under  the  circumstances. 
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The  fact  that  a  creditor's  bill  against  a  receiver  does  not 
allege  leave  of  court  to  sue,  being  a  purely  technical  objection 
which  was  not  relied  on  in  the  lower  court  nor  in  respondents' 
original  brief,  although  a  demurrer  for  want  of  sulDlcient  facts 
had  been  interposed  against  the  complaint,  cannot  be  raised 
in  a  supplemental  brief  which  is  filed  under  the  rule  ];>ermitting 
the  citing  of  additional  authorities  to  sustain  points  raised  in 
the  regular  brief.     (Gordon,  J.,  dissents.) 

Appeal  from  Superior  Court,  Mason  County. — ^Hon. 
Charles  W.  Hodgdon,  Judge.     Reversed. 

J.  E.  8ligh,  for  appellant 

John  A.  Parker  J  H.  8,  Tremper,  and  Bates  &  Murray, 
for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — ^Respondents  move  to  dismiss  the  appeal 
herein  on  three  grounds,  one  of  which  is  that  at  the  time 
this  appeal  was  taken  a  prior  notice  of  appeal  had  been 
given.  It  appears  that  the  appeal  was  not  perfected  under 
the  first  notice,  and,  although  the  second  notice  was  served 
and  an  i^peal  perfected  thereunder  without  a  formal 
order  of  dismissal  of  the  first  attempted  appeal,  we  are  of 
the  opinion  that  it  was  well  taken. 

It  is  further  contended  that  the  appeal  bond  was  insuf- 
ficient because  in  their  justification  the  sureties  did  not 
state  that  they  were  residents  of  this  state  and  owned  prop- 
erty, etc.,  therein.  The  justification  contained  the  state- 
ment that  the  sureties  were  worth  each  the  sum  of  $200 
oyer  and  above  all  obligations  and  liabilities  and  exclusive 
of  exemptions  allowed  by  the  laws  of  this  state ;  and,  while 
not  technically  sufficient,  it  appears  that  no  objection  was 
taken  to  ttie  form  of  the  bond  or  the  justification  in  the 
lower  court,  and  as  the  substance  of  the  bond  is  sufficient 
and  there  was  a  justification  by  the  sureties,  although  de- 
fective, the  motion  will  not  be  allowed  to  prevail  at  this 
time. 

2—20  WA8B. 
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The  last  ground  for  dismissal  is  that  the  appellant's 
brief  contains  no  reference  to  the  pages  of  the  transcript, 
etc. ;  but,  as  the  case  was  disposed  of  upon  the  motion  and 
demurrer  to  the  complaint,  the  substance  of  both  of  which 
is  contained  in  the  brief,  the  rule  was  sufficiently  complied 
with.    The  motion  to  dismiss  is  denied. 

The  errors  complained  of  in  this  appeal  are,  first,  an 
order  striking  certain  paragraphs  of  the  complaint  upon 
a  motion  by  a  number  of  the  respondents,  and  the  sustain- 
ing of  a  demurrer  to  the  complaint  introduced  by  the  other 
respondents,  together  with  a  judgment  of  dismissal  against 
the  plaintiff.  The  plaintiff  is  the  owner  of  a  judgment 
against  the  Shelton  &  Southwestern  Bailroad  Company 
obtained  in  April,  1894.  This  action  is  in  the  nature  of 
a  creditor's  bill  for  the  purpose  of  subjecting  the  property 
of  the  defendant  corporation  to  its  payment  Several 
grounds  for  relief  are  set  forth,  one  of  which  is  the  issu- 
ance of  bonds  in  the  sum  of  $125,000  in  payment  of  cer- 
tain property  transferred  to  the  corporation,  which  is  al- 
leged to  have  been  of  a  much  less  value.  But,  as  this 
transfer  and  the  issuance  of  the  bonds  took  place  prior  to 
the  time  that  the  cause  of  action  upon  which  the  plaintiff's 
judgment  was  obtained  arose,  it  is  within  the  holding  of 
this  court  in  the  case  of  Manhattan  Trust  Co,  v.  Seattle 
Coal  &  Iron  Co.,  19  Wash.  493  (63  Pac.  961),  and  does 
not  state  a  cause  of  action  in  that  respect. 

Inunediately  after  the  plaintiff's  judgment  was  obtained 
a  receiver  was  appointed  for  the  property  of  the  defendant 
corporation  in  a  suit  brought  by  the  Mason  Mortgage  Loan 
Company,  and  it  is  alleged  that  at  that  time  the  defendant 
corporation  was  not  insolvent  and  that  said  action  was 
not  brought  in  good  faith,  but  was  fraudulently  brought 
for  the  purpose  of  hindering,  delaying  and  defrauding  the 
unsecured  creditors  of  the  defendant  corporation,  includ- 
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ing  the  plaintiff^  and  upon  this  ground  the  complaint 
states  a  cause  of  action. 

It  is  further  alleged  that  the  defendant  corporation 
owned  some  $10,000  worth  of  personalty,  and  the  mort- 
gage which  was  executed  to  secure  the  bonds,  and  which 
purported  to  cover  both  the  real  estate  and  personal  prop- 
erty, contained  no  affidavit  as  required  by  §  1648,  1  Hill's 
<]lode  (Bal.  Code,  §  4558)  relating  to  chattel  mortgages, 
and  was  therefore  insufficient  to  create  a  mortgage  lien 
upon  the  personalty.  Upon  this  ground,  also,  the  com- 
plaint stated  a  cause  of  action,  for  this  was  sufficient  to 
entitle  the  unsecured  creditors  to  share  with  the  secured 
<sreditor8  in  the  proceeds  of  the  personalty.  Consequently 
the  motion  to  strike,  which  included  these  paragraphs  of 
the  complaint,  and  the  demurrer  on  the  grounds  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
•of  action,  were  improperly  sustained. 

It  was  further  urged  upon  the  argument  that  the  com- 
plaint was  insufficient  and  that  the  lower  court  had  no 
jurisdiction  in  this  case^  for  the  reason  that  the  plaintiff 
oould  only  seek  relief  in  the  action  in  which  the  receiver 
was  appointed;  and  for  the  further  reason  that  the  com- 
plaint did  not  allege  that  he  had  obtained  leave  to  bring 
this  suit  against  the  receiver;  and  also  that  such  leave 
could  only  have  been  obtained  by  an  application  in  the 
receivership  action.  It  does  not  appear  that  the  receiver 
was  appointed  for  the  purpose  of  winding  up  the  affairs 
of  the  corporation  and  distributing  its  property  among  its 
creditors.  In  fact,  the  contrary  appears  by  the  allegations 
of  the  complaint.  Also,  this  action  was  brought  in  the 
same  court  where  the  receivership  action  was  pending,  and 
leave  to  bring  suit  was  obtained  in  this  action,  an  order 
to  that  effect  appearing  in  the  record;  and  we  think  the 
leave  obtained  in  this  manner  was  sufficient,  under  the 
4!ircumBtanoes. 


20       SLIGH  V.  SHELTON  SOUTHWESTERN  R.  R.  CX>. 

Dissenting  Opinion — Giordon,  J.  [20  Wash. 

The  point  that  the  complaint  fails  to  allege  such  leave 
is  not  now  available,  if  it  were  a  necessary  allegation,  for 
it  does  not  appear  that  it  was  urged  in  the  lower  court 
In  the  respondents'  first  printed  brief  filed  in  this  court 
the  motion  to  strike  certain  paragraphs  of  the  complaint 
by  a  number  of  the  respondents  and  the  demurrer  to  the 
complaint  by  the  others  are  argued  together  upon  the  same 
grounds.  !N'o  reference  to  a  failure  to  allege  obtaining 
leave  to  sue  was  set  forth  as  one  of  the  grounds  of  the 
motion,  and  while  it  would  be  included  in  the  general 
ground  stated  in  the  demurrer,  that  sufficient  facts  were 
not  alleged  to  constitute  a  cause  of  action,  it  still  appears 
that  it  was  not  relied  upon  in  the  lower  court,  and  is  not 
urged  in  the  respondents'  printed  brief  aforesaid.  The 
objection  being  a  purely  technical  one,  it  should  appear 
that  the  attention  of  the  lower  court  was  called  thereto. 
In  a  subsequent  typewritten  brief  filed  by  the  respondents 
the  point  is  raised  and  authorities  are  cited,  but  this  brief 
was  filed  on  the  day  of  the  hearing  in  this  court  imder  the 
rule  permitting  additional  authorities  to  be  filed  and 
served.  This  would  not  permit  the  raising  of  new  points, 
but  only  the  citing  of  additional  authorities  to  sustain 
such  points  as  were  raised  in  the  regular  brief,  and  for 
that  reason  the  point,  if  well  taken  otherwise,  could  not 
now  prevail. 

The  judgment  of  the  lower  court  must  be  reversed  and 
the  cause  remanded  for  further  proceedings. 

DuNBAE,  J.,  concurs. 

Re  AVIS,  J.,  concurs  in  the  result. 

Andees,  J.,  not  sitting. 

QoEDON,  J.  (dissenting). — ^I  dissent.  The  complaint 
in  this  action  nowhere  alleges  that  leave  had  been  obtained 
to  bring  the  suit,  and,  in  my  opinion,  the  court  ought  not 
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to  oonfiider  anything  beyond  what  appears  from  the  com- 
plainty  in  determining  a  demurrer.     The  order  referred 

to  in  the  opinion  comes  here  upon  mere  direction  of  appel- 
lant's attorney;  it  is  no  part  of  the  complaint  and  the 
demurrer  is  not  addressed  to  it  But,  under  the  statute, 
the  objection  that  the  complaint  is  insufficient  can  be 
raised  in  this  court  for  the  first  time,  and  it  was  not  neces- 
sary that  the  attention  of  the  superior  court  should  have 
been  specifically  called  to  it.  Further  than  that,  the  de- 
murrer, being  in  the  language  of  the  statute,  is  sufficient 
in  itself  to  raise  the  objection;  and,  still  further,  the  de- 
fect being  fatal  and  the  court  having  reached  a  right  con- 
clusion, it  is  immaterial  by  what  process  of  reasoning  the 
6ame  was  reached.  I  think  the  judgment  should  be  af- 
firmed. 


iNo  20 12.    Decided  October  4, 1808.] 

NoBTHSBN  Pacific  Kailway  Company^  Appellant,  v. 
Alcana  Milleb  et  aL,  Respondents. 

BAILBOADfi  —  LAND    OKAKTS  —  FOBFEITUBBB  —  B  JSCTMBNT  —  PATENTS 

—  OOLLATBBAL  ATTACK. 

• 

Ejectment  is  the  proper  remedy  where  a  railroad  company 
•claiming  land  under  a  prior  grant  of  the  government  seeks  to 
obtain  possession  as  against  parties  holding  the  land  under  a 
subsequent  patent  from  the  United  States;  and  in  such  action 
the  validity  of  a  patent  is  subject  to  collateral  attacks 

Under  the  act  of  congress  of  September  29,  1890,  providing 
for  the  forfeiture  to  the  United  States  of  all  lands  granted  to 
railroads  opposite  to,  and  co-terminous  with,  the  portion  of  the 
road  not  completed  and  in  operation,  for  the  construction  or 
benefit  of  which  such  lands  were  granted,  and  declaring  that 
all  such  lands  are  a  part  of  the  public  domain,  an  equal  un- 
divided moiety  of  the  land  within  the  conflicting  overlap  of 
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the  grants  to  the  Northern  Pacific  Railroad  Comiiany  for  the 
main  line  down  the  Columbia  river  and  the  branch  line  acrosa 
the  Cascades  reverted  to  the  United  States,  by  reason  of  the 
failure  to  construct  the  main  line. 

Appeal  from  Superior  Court,  Klickitat  County. — Hon^ 
A.  L.  MiLLXB^  Judge.     Affirmed. 

Stoll,  Stephens,  Bunn  &  Macdonald,  for  appellant. 
N.  B.  Brooks,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Ebavis,  J.- — ^Action  in  ejectment  commenced  in  the 
superior  court  of  Klickitat  county  by  Northern  Pacific 
Railroad  Company  and  Burleigh,  its  receiver,  against  de- 
fendants (respondents)  to  recover  possession  of  section  15 
in  township  6  N.,  of  range  20  E.  of  the  W.  M.  in  Klicki- 
tat county.  The  complaint  avers  ownership  and  posses- 
sion of  the  premises  in  the  plaintiff  (appellant)  about  De- 
cember, 1892,  and  that  at  that  date  the  respondents  wrong- 
fully and  unlawfully  entered  into  possession  of  the  prem- 
ises and  ousted  and  ejected  the  railroad  company  there- 
from and  continue  withholding  possession  from  the  plaint- 
iff. Defendants  deny  plaintiff's  title  and  allege  owner- 
ship in  themselves.  Before  the  trial  in  the  superior  court 
by  stipulation  of  all  the  parties  to  the  record  and  order  of 
the  court  entered  thereon  the  Northern  Pacific  Railway 
Company  was  substituted  in  place  of  the  original  plaintiff, 
the  Northern  Pacific  Raiboad  Company.  The  facts  were 
all  stipulated  between  the  plaintiff  and  defendants  and 
findings  made  by  the  court  in  accordance  therewith  and 
the  cause  tried  without  the  intervention  of  a  jury.  Sub- 
stantially the  facts  are,  that  by  the  act  of  congress  of  July 
2,  1864  (13  U.  S.  Stat  365),  the  Northern  Pacific  Rail- 
road Company  was  created  a  body  corporate  and  author- 
ized to  construct 
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'^A  oontinuous  railroad  and  telegraph  line,  with  the 
appurtenanoeSy  namely,  banning  at  a  point  on  Lake  Su- 
perior, in  the  state  of  Minnesota  or  Wisconsin;  thence 
westerly  by  the  most  eligible  railroad  route,  as  shall  be 
determined  by  said  company,  within  the  territory  of  the 
United  States,  on  a  line  north  of  the  forty-fifth  degree  of 
latitude  to  some  point  on  Puget  Sound,  with  a  branch  via 
the  valley  of  the  Columbia  river  to  a  point  at  or  near  Port- 
land, in  the  state  of  Oregon,  leaving  the  main  trunk  line 
at  the  most  suitable  place,  not  more  than  three  hundred 
miles  from  its  western  terminus." 

And  by  §  3  of  the  same  act  it  is  declared : 

"  That  there  be,  and  hereby  is,  granted  to  the  'Northern 
Pacific  Eailroad  Company,'  its  successors  and  assigns,  for 
the  purpose  of  aiding  in  the  construction  of  said  railroad 
and  telegraph  line  to  the  Pacific  coast,  and  to  secure  the 
safe  and  speedy  transportation  of  the  mails,  troops,  mu- 
nitions of  war,  and  public  stores  over  the  route  of  said 
line  of  railway,  every  alternate  section  of  public  land,  not 
mineral,  designated  by  odd  numbers,  to  the  amount  of 
twenty  alternate  sections  per  mile,  on  each  side  of  said 
railroad  line,  as  said  company  may  adopt,  through  the  ter- 
ritories of  the  United  States,  and  ten  alternate  sections  of 
land  per  mile  on  each  side  of  said  railroad  whenever  it 
passes  through  any  state,  and  whenever  on  the  line  thereof^ 
the  United  States  have  full  title,  not  reserved,  sold, 
granted,  or  otherwise  appropriated,  and  free  from  pre- 
emption or  other  claims  or  rights  at  the  time  the  line  of 
said  road  is  definitely  fixed,  and  a  plat  thereof  filed  in  the 
ofiioe  of  the  commissioner  of  the  general  land  office ;  and 
whenever,  prior  to  said  time,  any  of  said  sections  or  parts 
of  sections  shall  have  been  granted,  sold,  reserved,  occu- 
pied by  homestead  settlers,  or  pre-empted  or  otherwise  dis- 
posed of,  other  lands  shall  be  selected  by  said  company  in 
lieu  thereof,  under  the  direction  of  the  secretary  of  the 
interior,  in  alternate  sections  and  designated  by  odd  num- 
bers, not  more  than  ten  miles  beyond  the  limits  of  said 
altomate  sections." 

And  the  sixth  section  of  the  act  provided  as  follows : 
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"  That  the  president  of  the  United  States  shall  cause 
the  lands  to  be  surveyed  for  forty  miles  in  width  on  both 
sides  of  the  entire  line  of  said  road,  after  the  general  route 
shall  be  fixed,  and  as  fast  as  may  be  required  by  the  con- 
struction of  said  railroad;  and  the  odd  sections  of  land 
hereby  granted  shall  not  be  liable  to  sale,  or  entry,  or  pre- 
emption before  or  after  they  are  surveyed,  except  by  said 
company  as  provided  in  this  act." 

On  May  31,  1870  (16  U  .S.  Stat  378),  by  joint  reso- 
lution of  congress  it  was  provided  that  the  said  company 
was  authorized,  among  other  things,  to 

"  Locate  and  construct  under  the  provisions  and  with 
the  privileges,  grants,  and  duties  provided  for  in  its  act 
of  incorporation,  its  main  road  to  some  point  on  Puget 
Sound,  via  the  valley  of  the  Columbia  river,  with  the  right 
to  locate  and  construct  its  branch  from  some  convenient 
point  on  its  main  trunk  line  across  the  Cascade  Mountains 
to  Puget  Sound ;  and  in  the  event  of  there  not  being  in  any 
state  or  territory  in  which  said  main  line  or  branch  may 
be  located,  at  the  time  of  the  final  location  thereof,  the 
amount  of  lands  per  mile  granted  by  congress  to  said  com- 
pany, within  the  limits  prescribed  by  its  charter,  then  said 
company  shall  be  entitled,  under  the  directions  of  the  sec- 
retary of  the  interior,  to  receive  so  many  sections  of  land 
l)elonging  to  the  United  States,  and  designated  by  odd 
numbers,  in  such  state  or  territory,  within  ten  miles  on 
each  side  of  the  said  road  beyond  the  limits  prescribed  in 
said  charter,  as  will  make  up  such  deficiency,  on  said  main 
line  or  branch,  except  mineral  and  other  lands  as  excepted 
in  the  charter  of  said  company  of  eighteen  hundred  and 
sixty-four,  to  the  amount  of  the  lands  that  have  been 
granted,  sold,  reserved,  occupied  by  homestead  settlers, 
pre-empted,  or  otherwise  disposed  of  subsequent  to  the 
jiassage  of  the  act  of  Julv  two,  eighteen  hundred  and  sixty- 
four." 

On  the  26th  of  July,  1870,  the  railroad  company  trans- 
mitted to  the  secretary  of  the  interior  a  map  showing  the 
line  of  general  route  of  the  main  line  of  the  Northern 
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Pacific  railroad  extending  from  a  point  on  the  Columbia 
river  opposite  the  mouth  of  the  Walla  Walla  river  in 
Washington  Territory,  thence  westerly  along  the  northern 
bank  of  the  river,  via  Vancouver,  to  Kalama,  thence  north- 
erly to  Puget  Sound  in  Washington  Territory.  The  map 
was  received  by  the  secretary  July  30,-  1870,  and  on 
August  13,  1870,  the  secretary  transmitted  the  map  to  the 
commissioner  of  the  general  land  office  with  instructions 
to  direct  the  proper  local  officers  to  withhold  from  sale, 
preemption,  homestead  or  other  disposal  the  odd  num- 
l)ered  sections  not  theretofore  reserved  or  sold,  and  to 
which  prior  rights  had  not  attached  for  twenty  miles  in 
width  on  each  side  of  said  line  of  general  route^  and  on 
the  same  day  the  map  of  general  route  was  filed  in  the 
general  land  office.  On  the  20th  day  of  September,  1870. 
the  commissioner  of  the  general  land  office  transmitted  to 
the  register  and  receiver  of  the  district  land  office  for  the 
-district  of  Vancouver,  Washington  Territory,  a  diagram 
showing  the  portion  of  the  line  of  general  route  of  the  rail- 
road designated  upon  the  map  filed  August  13,  1870,  and 
-extending  through  the  said  land  district,  with  instructions 
to  the  register  and  receiver  to  withhold  from  sale  or  loca- 
tion, homestead  or  pre-emption  entry,  all  the  odd  num- 
bered sections  of  public  lands  falling  within  the  limits  of 
twenty  miles  on  each  side  of  said  line,  as  designated  on  the 
map.  Thereafter,  on  October  27,  1870,  the  secretary  of 
the  interior  further  instructed  the  commissioner  to  in- 
<!rea8e  the  withdrawal  of  lands  on  each  side  of  said  road 
to  forty  miles  on  each  side  thereof,  and  the  commissioner 
transmitted  directions  to  the  district  land  office  at  Van- 
■couver  to  withhold  from  sale,  location,  homestead  or  pre- 
emption entry  the  odd  numbered  sections  of  land  in  the 
additional  limits  of  twenty  miles  as  designated  on  the  dia- 
gram. Section  15,  the  land  in  controversy  in  this  action, 
was  within  the  limits  of  the  withdrawal  above  described. 
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On  June  29,  1883,  the  railroad  company  filed  a  map  of 
definite  location  of  its  branch  line  to  Puget  Soimd  extend- 
ing from  a  point  of  junction  on  its  main  line  near  Ains- 
worth  in  Washington  Territory  to  Yakima,  and  the  said 
section  15  in  controversy  here  was  within  forty  miles  of 
that  portion  of  the  line  of  the  railroad  so  definitely  fixed. 
On  June  29,  1883,  the  date  at  which  the  definite  location 
of  the  branch  line  was  made,  the  section  of  land  in  con- 
troversy was  not  sold,  granted  or  otherwise  appropriated 
and  was  free  from  pre-emption  claims  or  rights  except  for 
the  reservations  in  favor  of  the  main  line  of  the  railroad 
company,  and  such  claims  or  rights  as  the  company  had 
acquired  by  virtue  of  fixing  its  said  line  of  ^general  route 
as  hereinbefore  stated.  Thereafter  the  railroad  company 
constructed  a  portion  of  its  branch  railroad  twenty-five 
miles  in  length  opposite  to  and  co-terminous  with  said  sec- 
tion 15,  and  that  portion  of  the  road  was  examined  and 
approved  by  conmdssioners  appointed  by  the  president  of 
the  United  States  and  accepted  by  him,  and  it  was  ordered 
that  patents  for  the  land  earned  by  its  construction  be 
issued  to  the  company.  By  an  act  approved  September 
29,  1890  (26  U.  S.  Stat.  496),  entitled  "An  Act  to  forfeit 
certain  lands  heretofore  granted  for  the  purpose  of  aiding 
in  the  construction  of  railroads,  and  for  other  purposes,'^ 
it  was  enacted 

"  That  there  is  hereby  forfeited  to  the  United  States, 
and  the  United  States  hereby  resumes  the  title  thereto,  all 
lands  heretofore  granted  railroads  opposite  to  and  co- 
terminous with  the  portion  of  any  such  railroad  not  now 
completed,  and  in  operation,  for  the  construction  or  benefit 
of  which  such  lands  were  granted ;  and  all  such  lauds  are 
declared  to  be  a  part  of  the  public  domain. 

"  Sec.  5.  That  if  it  shall  be  found  that  any  land  here- 
tofore granted  to  the  IsTorthem  Pacific  Railroad  Company 
and  so  resumed  by  the  United  States  and  restored  to  the 
public  domain  lie  north  of  the  line  known  as  the  TSarrison 
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line/  being  a  line  drawn  from  Wallnla,  Washington,  east- 
erly to  the  southeast  comer  of  the  northeast  one-fourth  of 
the  southeast  quarter  of  section  27,  in  township  7  north, 
oi  range  37  east,  of  the  Willamette  meridian,  all  persous 
who  had  acquired  in  good  faith  the  title  of  the  Northern 
Pacific  Sailroad  Company  to  any  portion  of  said  lands 
prior  to  July  1,  1885,  or  who  were  at  said  date  in  posses- 
sion of  any  portion  of  said  lands,  or  had  improved  the 
same,  claiming  the  same  under  written  contract  with  said 
company,  executed  in  good  faith,  or  their  heirs  or  assigns, 
as  the  case  may  be,  shall  be  entitled  to  purchase  the  lands 
so  acquired,  possessed  or  improved,  from  the  United 
States,  at  any  time  prior  to  tlie  expiration  of  one  year 
after  it  shall  be  finally  determined  that  such  lands  are  re- 
stored to  the  public  domain  by  the  provisions  of  this  act, 
at  the  rate  of  $2.50  per  acre,  and  to  receive  patents  there- 
for upon  proof  before  the  proper  land  office  of  the  fact  of 
such  acquisition,  possession  or  improvement,  and  payment 
therefor,  without  limitation  as  to  quantity. 

"  Sec.  6.  That  no  lands  declared  forfeited  to  the  United 
States  by  this  act  shall  by  reason  of  such  forfeiture  inure 
to  the  benefit  of  any  state  or  corporation  to  which  lands 
may  have  been  granted  by  congress,  except  as  herein  other^ 
wise  provided.  Nor  shall  this  act  be  construed  to  enlarge 
the  area  of  land  originally  covered  by  any  such  grant,  nor 
to  confer  any  right  upon  any  state,  corporation  or  person, 
to  lands  which  were  excepted  from  such  grant.  Nor  shall 
the  moiety  ,of  the  lands  granted  to  any  railroad  company 
<m  account  of  a  main  and  a  branch  line  appertaining  to 
uncompleted  road,  and  hereby  forfeited,  within  the  con- 
flicting limits  of  the  grant  for  such  main  and  branch  lines, 
when  but  one  of  such  lines  has  been  completed,  inure  by 
virtue  of  the  forfeiture  hereby  declared,  to  the  benefit  of 
the  completed  line." 

On  the  24th  of  December,  1890,  the  secretary  of  the 
interior,  construing  the  act  of  forfeiture,  instructed  the 
commissioner  of  the  general  land  office  as  follows : 

"...  By  the  first  section  of  the  act  the  grant 
to  the  Northern  Pacific  Bailroad  Company,  appertaining 
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to  the  main  line  between  Wallnla,  Washington,  and  Port- 
land, Oregon,  is  forfeited. 

^'  This  renders  it  necessary  to  establish  terminals  sepa- 
rating the  granted  lands  from  those  forfeited  at  these 
points. 

"  Section  6  of  the  act  provides : 

"  'Nor  shall  the  moiety  of  the  lands  granted  to  any  rail- 
road company  on  account  of  a  main  and  a  branch  line  ap- 
pertaining to  uncompleted  road,  and  hereby  forfeited, 
within  the  conflicting  limits  of  the  grants  for  such  main 
and  branch  lines,  when  but  one  of  such  lines  has  been  com- 
pleted, inure  by  virtue  of  the  forfeiture  hereby  declared  to 
the  benefit  of  the  completed  line.' 

''You  state  that  the  grant  appertaining  to  the  main  line 
ol  the  Northern  Pacific  railroad,  forfeited  by  this  act,  is 
overlapped  by  the  limits  adjusted  upon  the  constructed 
branch  line  of  said  road,  and  as  to  such  overlap  the  grant 
ib  of  a  moiety  on  account  of  each  line;  that  the  map  of 
general  route  of  the  main  line  opposite  said  conflict  was 
filed  and  a  legislative  withdrawal  made  thereon  prior  to 
the  location  of  the  branch  line  and  that  the  withdrawal 
continued  in  force  at  the  date  of  the  passage  of  the  for- 
feiture act.  You  conclude  that  within  the  conflict  every 
alternate  odd  numbered  section  should  be  reserved  for  the 
branch  line,  and  the  remaining  odd  sections  restored  to  the 
public  domain  under  said  section  6,  and  suggest  that  the 
company  be  called  upon  to  elect  which  of  such  alternate 
odd  numbered  sections  it  will  take  in  satisfaction  of  the 
moiety  for  its  branch  lines.  All  of  this  meets  my  ap- 
proval. 

"  The  company  urges  that  as  the  main  line  had  not  been 
definitely  located,  between  Wallula  and  Portland,  the 
lands  within  the  withdrawal  on  general  route  for  that  dis- 
tance can  not  be  treated  as  granted  lands,  and  are  there- 
fore not  subject  to  said  provisions  as  to  moiety  lands 
within  the  overlapping  limits. 

"  This  contention  can  not  be  maintained.  In  the  first 
place  there  was  a  grant  along  said  route  which  lacked  only 
action  on  the  part  of  the  company  to  consummate.  Fur- 
thermore, the  reading  of  the  entire  act  leaves  no  room  to 
doubt  that  a  forfeiture  along  said  stretch  of  the  main  line 
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was  contemplated,  and  the  lands  so  forfeited  are  described 
in  the  first  section  of  the  act  as  ^granted'  lands.  If  this 
be  not  true,  there  has  been  no  forfeiture  at  all  on  that  part 
of  the  line,  a  conclusion  which  even  the  company  does  not 
maintain.  It  is  equally  apparent  that  the  word  'granted*^ 
in  said  section  6  is  used  in  the  same  sense  as  in  section  1, 
and,  therefore,  refers  to  the  lands  upon  which  the  forfeit- 
ure operates.  These  are  the  lands  withdrawn  along  said 
line. 

"  You  will  accordingly  notify  the  company  to  indicat.e 
within  thirty  days  from  notice  what  alternate  odd  nimi- 
bered  sections  it  will  elect  to  take.  If  the  company  elects 
to  take  sections  1,  5,  8,  13,  etc.,  of  the  various  townships, 
then  sections  3,  7,  11,  15,  etc.,  will  remain  to  the  govern- 
ment and  be  restored  to  the  public  domain,  or  vice  versa. 
Should  the  company  fail  to  make  its  election  within  said 
time,  then  your  ofiice  will  act  in  that  capacity  in  its  stead.'^ 

Thereafter  on  the  30th  day  of  December,  1890,  the  com- 
missioner notified  the  railroad  company  of  the  construc- 
tion the  secretary  had  given  the  act  of  forfeiture,  and  the 
company  was  directed  to  elect  which  of  the  alternate  odd 
numbered  sections  it  would  take.  In  accordance  with  this 
order  the  railroad  company  stated  that  whereas  it  had 
theretofore  sold  to  parties  purchasing  in  good  faith  large 
tracts  of  land  both  in  the  odd  numbered  sections  and  in 
the  alternate  odd  numbered  sections  situated  within  the 
overlapping  limits  of  the  reservation  of  lands  on  the  line 
of  the  general  route  of  that  portion  of  said  main  line  ex- 
tending from  WaUula,  Washington,  to  Portland,  Oregon, 
which  part  of  its  main  line  had  never  been  constructed 
and  on  which  the  line  of  said  railroad  had  never  been  defi- 
nitely fixed,  and  many  of  the  tracts  were  of  greater  area 
than  320  acres  and  the  purchasers  had  settled  upon  and 
improved  the  lands  and  were  occupying  the  same  as  homes 
and  had  spent  large  sums  of  money  in  improving  the  same, 
therefore,  to  facilitate  the  adjustment  of  the  grant  and 
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£0  protect  fully  said  purchasers  and  settlers  in  their  homes 
and  improvements,  but  not  thereby  waiving  or  abandon- 
ing any  right  or  claim  the  company  had  to  all  the  odd 
numbered  sections  under  the  act  of  congress,  such  selec- 
tions were  made  in  accordance  with  the  order,  and  the 
company  elected  the  moiety  to  which  it  was  entitled  under 
the  order  of  the  commissioner,  after  filing  its  protest  as 
mentioned.  The  defendants  in  1892  entered  upon  said 
section  15,  and  at  the  time  each  of  said  defendants  was 
duly  qualified  to  make  entry  of  public  lands  under  the 
laws  of  the  United  States  and  such  entry  was  made  in 
pursuance  of  notice  from  the  land  department  of  the 
United  States  authorizing  the  same,  and  on  the  8th  day 
of  August,  1893,  patents  were  duly  issued  and  delivered 
to  each  of  said  defendants  for  the  land  so  entered  by  him, 
and  each  of  said  defendants  is  now  in  possession  of  the 
land  so  patented  to  him.  The  judgment  was  in  favor  of 
defendants. 

1.  The  section  of  land  in  controversy  involves  the  ques- 
tion of  title  to  several  thousand  acres  of  land  in  Yakima 
and  Elickitat  counties  upon  which  qualified  persons  have 
been  authorized  by  the  land  department  of  the  United 
States  to  settle  and  improve  homes.  Counsel  for  the 
respondents  here  for  the  first  time  has  raised  the  question 
that  the  patents  from  the  United  States  issued  to  each  of 
the  respondents  are  conclusive  against  the  appellant  in 
an  action  at  law  and  can  not  be  collaterally  attacked.  The 
contention  of  appellant  upon  the  procedure  is  that  the 
patents  issued  to  respondents  are  void  for  the  reason  as 
alleged  that  the  lands  in  controversy  were  granted  by  con- 
gress to  the  Northern  Pacific  Railroad  Company  prior  to 
their  issuance  to  respondents  by  the  land  department,  and 
this  form  of  action  seems  to  be  authorized  by  the  highest 
authority.    Northern  Pacific  B.  Co.  v.  Colbum,  164  U.  S. 
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883  (17  Sup.  Ct  98) ;  Burfennmg  v.  Chicago,  St.  P.,  etc., 
Ry.  Co.,  163  U.  S.  821  (16  Sup.  Ct.  1018) ;  Doolan  v. 
Carr,  125  IT.  S.  624  (8  Sup.  Ct.  1228),  and  cases  cited; 
Riley  v.  Welles,  164  U.  S.  578  (14  Sup.  Ct.  1166).  The 
procedure  in  this  state  (§  5500,  Bal.  Code)  authorizes  an 
action  for  possession  of  real  estate  and  to  quiet  title  and 
remove  a  cloud.  Reichenbach  v.  Washington  Short  Line 
Ry.  Co.,  10  Wash.  357  (38  Pac  1126).  Section  5508, 
Ballinger's  Code,  provides  that  plaintiff  shall  set  forth 
in  his  complaint  the  nature  of  his  claim  or  title  to  the 
property  and  that  defendant  may  set  up  a  legal  or  equit- 
able defense  to  plaintiff's  claim  and  the  superior  title, 
whether  legal  or  equitable,  shall  prevail,  and  §  5509  of 
ihe  same  code  requires  the  defendant  to  set  out  his  title. 
The  case  having  been  heard  upon  an  agreed  statement  of 
facts,  respondents  cannot  here  avoid  any  relief  which  the 
stipulated  facts  show  appellant  is  entitled  to.  They  are 
in  the  same  position  as  if  evidence  had  been  admitted 
without  objection  to  prove  the  facts,  though  not  included 
in  the  pleadings. 

2.  The  solution  of  the  controversy  depends  upon  the 
construction  of  the  grant  of  lands  by  congress  to  the 
Northern  Pacific  Kailroad  Company.  The  case  of  Oregon 
&  C.  R.  Co.  V.  United  States,  decided  in  the  circuit  court 
of  appeals  for  the  ninth  circuit,  77  Fed.  67,  is  cited  by 
counsel  for  appellant  in  support  of  its  contention  that  be- 
cause the  Northern  Pacific  Railroad  Company  filed  no 
definite  map  of  location  for  its  main  line  down  the  Colum- 
bia river,  under  the  original  grant  of  July  2,  1864,  or  the 
subsequent  grant  under  the  joint  resolution  of  May  31, 
1870,  therefore  the  lands  within  the  limits  granted  to  it 
remained  thereafter  public  lands  of  the  United  States  and 
thus  when  the  definite  location  of  the  Cascade  branch  of 
the  Northern  Pacific  Bailroad  Company  was  made  to 
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Yakima,  June  29,  1888,  the  grant  to  the  branch  line  at- 
tached, and  the  section  in  controversy  here  was  in  place 
and  identified  as  property  originally  granted  for  the  con- 
struction of  the  branch  line;  but  it  seems  to  have  been 
decided  by  the  circuit  court  of  appeals  in  the  case  cited 
that  the  act  of  July  2,  1864, — ^the  original  grant  to  aid  in 
the  construction  of  the  Northern  Pacific  railroad, — did 
not  in  itself  operate  as  a  withdrawal  or  appropriation  of 
the  public  lands  within  the  prescribed  limits  of  the  route, 
and  by  reason  of  the  failure  of  the  company  to  file  a  suf- 
ficient map  of  general  location  opposite  lands  subsequently 
traversed  by  the  Oregon  &  California  Railroad  Company 
prior  to  the  grant  made  to  Ae  latter  company,  the  grant 
to  the  IsTorthem  Pacific  Company  never  took  effect  as  to 
such  lands,  and  the  title  thereof  passed  to  the  Oregon  & 
California  company.  But  in  that  case  the  facts  shown 
were  that  the  grant  to  the  Oregon  &  California  Eaiboad 
Company  was  made  subsequent  to  that  to  the  Northern 
Pacific  Railroad  Company  on  the  2d  of  July,  1864,  and 
before  any  map  of  the  general  route  of  the  Northern  Pa- 
cific line  had  been  filed  and  before  any  general  withdrawal 
had  been  directed  under  the  terms  of  the  granting  act; 
but  the  conclusion  of  the  majority  of  the  court  awarding 
the  lands  to  the  Oregon  &  California  railroad  was  dis- 
sented from  by  Mr.  Justice  MoKbnna^  who  maintained, 
by  cogent  reasoning  and  citation  of  authority,  that,  at  the 
date  of  the  grant  to  the  Oregon  &  California  company, 
the  right  of  locating  its  road  so  as  to  take  the  lands  in 
question  existed  unimpaired  in  the  Northern  Pacific  Com- 
pany and  continued  to  exist  until  the  act  of  forfeiture  in 
1890,  in  consequence  of  which  the  lands  did  not  pass  to 
the  Oregon  &  California  Company,  but  were  restored  by 
the  act  of  forfeiture  to  the  United  States.  It  may  be  ob- 
served that  the  decision  of  the  circuit  court  of  appeals  is 
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upon  very  different  facts  from  the  case  now  nnder  con- 
sideration. The  grant  of  lands  to  the  Northern  Pacific 
Railroad  Company  from  the  point  now  involved  to  Pngel 
Sound  in  the  original  act  of  July  2,  1864,  and  also  the 
subsequent  grant  of  May  31,  1870,  was  for  a  main  and  a 
branch  line.  In  the  grant  of  May  81,  1870,  as.  said  by 
Mr.  Secretary  Lamab  in  Railroad  Go.  v.  McBae,  6  Land 
Dec  Dep.  Int.  400,  and  approved  by  the  court: 

'^  The  designations  of  the  lines  of  the  road  were 
changed.  That  which  by  the  granting  act  was  known  as 
the  ^branch  line'  (via  the  valley  of  the  Columbia  river,  to 
a  point  at  or  near  Portland,  in  the  state  of  Oregon)  was 
changed  to  'main  road'  or  'main  line,'  and  that  whiqh  had 
been  designated  as  'main  line'  (across  the  Cascade  Mount- 
ains to  Puget  Sound)  was  changed  to  'branch  line.'  So, 
by  the  joint  resolution  of  1870  [May  Slst],  the  company 
was  authorized  to  locate  and  construct  its  main  line  via 
the  valley  of  the  Columbia  river,  through  some  point  at 
or  near  Portland,  Oregon,  to  a  suitable  point  on  Puget 
Sound,  with  the  privileges,  grants,  and  duties  provided 
for  in  its  act  of  incorporation." 

The  grant  was  in  praesenti.  The  language  is  "that 
there  be,  and  hereby  is,  granted."  The  construction  and 
effect  of  such  words  of  grant  have  often  been  considered 
by  the  supreme  court  of  the  United  States. 

"  In  the  recent  case  of  St.  Paid  &  P.  R.  Go.  v.  North- 
ern Pac.  R.  Go.,  139  U.  S.  1,  6  (11  Sup.  Ct  Eep.  389), 
Mr.  Justice  Field,  speaking  for  the  court,  said :  'As  seen 
by  the  terms  of  the  third  section  of  the  act,  the  grant  is 
one  in  praesenti;  that  is,  it  purports  to  pass  a  present  title 
to  the  lands  designated  by  alternate  sections,  subject  to 
such  exceptions  and  reservations  as  may  arise  from  sale, 
grant,  pre-emption,  or  other  disposition  previous  to  the 
time  the  definite  route  of  the  road  is  fixed.  The  language 
of  the  statute  is,  "that  there  be,  and  hereby  is,  granted" 
to  the  company  every  alternate  section  of  the  lands  desig- 

a— so  WASH. 
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nated,  which  implies  that  the  property  itself  is  passed,  not 
any  special  or  limited  interest  in  it.  The  words  also  im- 
port a  transfer  of  a  present  title,  not  a  promise  to  transfer 
one  in  the  future.  The  route  not  being  at  the  time  de- 
termined, the  grant  was  in  the  nature  of*  a  float,  and  the 
title  did  not  attach  to  any  specific  sections  until  they  were 
capable  of  identification;  but  when  once  identified  the 
title  attached  to  them  as  of  the  date  of  the  grant,  except 
as  to  such  sections  as  were  specifically  reserved.  It  is  in 
this  sense  that  the  grant  is  termed  one  in  praesentij  that 
is  to  say,  it  is  of  that  character  as  to  all  lands  within  the 
terms  of  the  grant,  and  not  reserved  from  it  at  the  time 
of  the  definite  location  of  the  route.  This  is  the  construc- 
tion given  to  similar  grants  by  this  court,  where  the  ques- 
tion has  been  often  considered ;  indeed,  it  is  so  well  settled 
as  to  be  no  longer  open  to  discussion.  Schulenberg  v.  Har- 
rimarij  21  Wall.  44,  60 ;  Leavenworth,  L.  &  O.  R,  Co.  v. 
U.  8.,  92  TJ.  S.  733 ;  Missouri,  K.  &  T.  Ry.  Ca.  v.  Kansas 
Pac.  Ry.  Co.,  97  TJ.  S.  4:91 ;  Railroad  Co.  v.  Baldwin,  103 
U.  S.  426.' " 

United  States  v.  Southern  Pacific  R.  Co.,  146  TJ. 
S.  570  (13  Sup.  Ct.  152). 
Under  the  joint  resolution  of  May  31,  1870,  the  North- 
em  Pacific  Railroad  Company  located  the  general  route 
of  its  main  line  by  way  of  the  Columbia  river  to  Puget 
Sound.  It  was  said  in  United  States  v.  Southern  Pacific 
R.  Co.,  supra: 

"  The  distinction  between  the  line  of  definite  location 
and  the  general  route  is  well  known.  It  was  clearly 
pointed  out  in  the  case  of  Buttz  v.  Railroad  Co.,  119  IT.  S. 
55  (7  Sup.  Ct.  Eep.  100).  The  act  under  consideration 
in  that  case  was  that  of  July  2,  1864  (13  St.  p.  365),  mak- 
ing a  grant  to  the  Northern  Pacific  Railroad  Company. 
The  third  section  of  that  act,  as  the  third  of  this,  made 
the  grant,  and  provided  for  the  line  of  definite  location. 
Section  6  authorized  the  fixing  of  the  general  route,  and 
its  language  in  respect  to  that  matter  is  the  same  as  that 
of  section  6  of  the  act  before  us.     It  reads:     'That  the 
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president  of  the  United  States  shall  cause  the  lands  to  be 
surveyed  for  forty  miles  in  width  on  both  sides  of  the  en- 
tire line  of  said  road,  after  the  general  route  shall  be  fixed, 
and  as  fast  as  may  be  required  by  the  construction  of  said 
railroad;  and  the  odd  sections  of  land  hereby  granted 
shall  not  be  liable  to  sale  or  entry',  etc.  Referring  to  this 
matter,  it  was  said  in  the  opinion  in  that  case,  on  pages 
71  and  72,  119  U.  S.,  and  page  107,  7  Sup.  Ct.  Rep. : 
^The  act  of  congress  not  only  contemplates  the  filing  by 
the  company,  in  the  office  of  the  commissioner  of  the  gen- 
eral land  office,  of  a  map  showing  the  definite  location  of 
the  line  of  its  road,  and  limits  the  grant  to  such  alternate 
odd  sections  as  hav<»  not  at  that  tiifie  been  reserved,  sold, 
granted,  or  otherwise  appropriated,  and  are  free  from  pre- 
emption, grant,  or  other  claims  or  rights,  but  it  also  con- 
templates a  preliminary  designation  of  the  general  route 
of  the  road,  and  the  exclusion  from  sale,  entry,  or  pre- 
emption of  the  adjoining  odd  sections  within  forty  miles 
on  each  side,  until  the  definite  location  is  made. 
When  the  general  route  of  the  road  is  thus  fixed  in  good 
faith,  and  information  thereof  given  to  the  land  depart- 
ment by  filing  the  map  thereof  with  the  coromissioner  of 
the  general  land  office  or  the  secretary  of  the  interior,  the 
law  withdraws  from  sale  or  pre-emption  the  odd  sections 
to  the  extent  of  forty  miles  on  each  side.  The  object  of 
the  law  in  this  particular  is  plain.  It  is  to  preserve  the 
land  for  the  company  to  which,  in  aid  of  the  construction 
of  the  road,  it  is  granted.      .      .      . '  " 

The  important  question  is  here  suggested,  for  what  pur- 
pose was  the  withdrawal  made  of  the  sections  on  each  side 
of  the  main  line  as  shown  upon  the  map  of  general  route  ? 
And  the  obvious  answer  seems  to  be,  for  the  construction 
of  the  main  line  of  the  railroad  from  the  point  of  junction 
with  the  Cascade  branch  near  Ainsworth  via  the  Columbia 
river  to  Puget  Sound.  Then  these  lands  were  by  law  re- 
served for  that  purpose  and  such  reservation  continued 
thereafter  until  the  act  of  forfeiture  of  1890.  In  the  case 
of  United  States  v.  Southern  Pacific  R,  Co,,  supra,  the 
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title  to  lands  in  the  overlapping  routes  between  that  com- 
pany and  the  Atlantic  &  Pacific  Eailroad  Company  wa& 
considered  by  the  court  The  Atlantic  &  Pacific  road  hav- 
ing failed  to  build  its  road  according  to  the  conditions  of 
the  grant  to  it;  congress  declared  its  lands  to  be  forfeited 
and  restored  to  the  public  domain^  and  it  was  held  that 
the  claim  of  the  Southern  Pacific  could  not  attach^  upon 
this  forfeiture,  to  the  land  along  the  overlapping  routes; 
for  the  forfeiture  was  in  terms  for  the  benefit  of  the  gov- 
emmenty  and  it  was  apparently  not  the  intention  of  con- 
gress in  its  grants  to  the  Atlantic  &  Pacific  in  1866  and 
the  Southern  Pacific  in  1871  that  any  lands  granted  to 
the  Atlantic  &  Pacific  should  go  to  the  Southern  Pacific 
Company  in  case  the  former  grant  failed  to  take  effect. 
This  was  the  rule  with  the  overlapping  lands  of  grants  to 
all  railroad  companies  and  it  was  held  that  the  elder  grant 
was  controlling  without  reference  to  priority  of  location. 
The  court  there  observed  in  answer  to  the  contention  of 
the  Southern  Pacific  Company  that  when  the  Atlantic  & 
Pacific  Company  failed  to  construct  its  road  and  congress- 
forfeited  the  same,  the  forfeited  lands  became  public  land& 
of  the  United  States  and  thereafter  the  grant  to  the  South- 
em  Pacific  attached. 

"...  there  can  be  no  question,  under  the  au- 
thorities heretofore  cited,  that,  if  the  act  of  forfeiture  had 
not  been  passed  by  congress,  the  Atlantic  &  Pacific  could 
yet  construct  its  road,  and  that,  constructing  it,  its  title  to 
these  lands  would  become  perfect.  No  power  but  that  of 
congress  could  interfere  with  this  right  of  the  Atlantic  & 
Pacific  No  one  but  the  grantor  can  raise  the  question  of 
a  breach  of  a  condition  subsequent.  Congress,  by  the  act 
of  forfeiture  of  July  6,  1886,  determined  what  should 
become  of  the  lands  forfeited.  It  enacted  that  they  be  re- 
stored to  the  public  domain.  The  forfeiture  was  not  for 
the  benefit  of  the  Southern  Pacific.  It  was  not  to  enlarge 
its  grant  as  it  stood  prior  to  the  act  of  forfeiture.    It  had 
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giyeoa  to  the  Southern  Pacific  all  that  it  had  agreed  to  in 
its  original  grant;  and  now,  finding  that  the  Atlantic  & 
Pacific  was  guilty  of  a  breach  of  a  condition  subsequent, 
it  elected  to  enforce  a  forfeiture  for  that  breach,  and  a  for- 
feiture for  its  own  benefit."  United  States  v.  Southern 
Pacific  B.  Co.,  146  U.  S.  670  (13  Sup.  Ot.  160). 

And  the  same  principle  is  declared  in  St.  Paul  <6  S.  C. 
B.  B.  Co.  V.  Winona  &  St.  P.  B.  B.  Co.,  112  U.  S.  720 
(5  Sup.  Ct.  334).  It  was  there  determined  that  in  grants 
of  land  to  aid  in  building  railroads,  the  title  to  the  lands 
within  the  primary  limits  within  which  aU  the  odd  or  even 
sections  are  granted  relates,  after  the  road  is  located  ac- 
cording to  law,  to  the  date  of  the  grant ;  and  in  cases  where 
these  limits,  as  between  different  roads,  confiict  or  en- 
croach on  each  other,  priority  of  date  of  the  act  of  con- 
gress, and  not  priority  of  location  of  the  line  of  road,  gives 
priority  of  title.    And  it  was  also  held : 

''When  the  acts  of  congress  in  such  cases  are  of  the 
same  date,  or  grants  are  made  for  different  roads  by  the 
same  statute,  priority  of  location  gives  no  priority  of  right ; 
but  where  the  limits  of  the  primary  grants,  which  are 
settled  by  the  location,  confiic^  as  by  crossing  or  lapping, 
the  parties  building  the  roads  under  those  grants  take  the 
sections,  within  the  conflicting  limits  of  primary  location, 
in  equal  undivided  moities,  without  regard  to  priority  of 
location  of  the  line  of  the  road,  or  priority  of  construc- 
tion." 

As  has  already  been  observed  there  was  a  grant  of  lands 
to  two  distinct  lines  to  be  constructed  by  the  Northern 
Pacific  Bailroad  Company.  The  construction  of  these 
lines,  designated  as  main  and  branch,  in  their  objects  and 
purposes  were  as  if  the  grants  had  been  made  to  two  com- 
panies rather  than  one,  but  the  grant  to  both  the  main 
and  branch  line  was  of  the  same  date  and  the  claim  to  land 
within  the    overlapping   limits  of   each  line,  when  con- 
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structed,  seems  to  fall  directly  within  the  rule  announced 
in  St.  Paul  &  8,  C.  R,  R,  Co.  v.  Winona  &  St.  P.  R.  R. 
Co.,  supra.  That  is,  had  both  the  main  and  branch  lines 
been  constructed  in  conformity  to  the  terms  of  the  grant- 
ing acts  each  line  would  have  taken  the  land  within  the 
conflicting  limits  of  primary  location  in  equal  undivided 
moieties  without  regard  to  priority  of  location  or  priority 
of  construction.  But  the  main  line  was  not  constructed. 
Yet  for  twenty  years  the  land  granted  for  such  construc- 
tion was  reserved  by  legislative  withdrawal  for  the  specific 
purpose  of  such  construction,  and  by  the  forfeiture  act 
of  1890  the  lands  reserved  for  the  aid  of  the  main  line 
were  distinctly  declared  to  be  returned  to  the  United 
States.  It  would  seem  obvious,  therefore,  that  by  the  act 
of  forfeiture  the  United  States  became  the  owner  of  the 
equal  undivided  moiety  of  the  lands  within  the  conflicting 
limits  of  the  primary  location  of  the  main  and  branch 
lines,  and  that  the  secretary  of  the  interior  correctly  con- 
strued the  forfeiture  act  of  1890.  The  selection  of  the 
section  of  land  in  controversy  having  been  made  under 
euch  construction  and  the  patents  issued  to  the  respond- 
ents in  conformity  therewith,  complete  title  was  vested  in 
respondents. 

The  judgment  of  the  superior  court  is  affirmed. 

ScoTT;,  C.  J.,  and  Dunbak,  Andees  and  Gobdon,  JJ.^ 
concur. 
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The  State  of  Washington  on  the  Relation  of  T.  S. 
Dahlquist,  Appellant,  v.  Alex  Van  Wyck,  Auditor 
of  Whatcom  County,  Respondent, 

HIOHWATB  —  AUTHOBITT  OP   BO  ABO    OP    CONSTBUCTION  —  PAYMENT    OP 
CONTBACTOB  —  ISSUANCE  OP   WABBANTS — AB8IGNMBNT. 

Under  Laws  1893,  p.  301,  §  33  (BaL  Code,  §  3948),  providing 
for  the  establishment  of  a  system  of  improved  roads,  a  board 
of  construction  appointed  thereunder  with  power  to  inspect  the 
work  and  suspend  it  in  case  of  disagreement  until  the  engineer 
can  decide  the  controversy,  is  not  authorized  to  cancel  and 
annul  a  contract  made  by  the  county  or  declare  a  forfeiture 
thereunder,  but  may  merely  suspend  construction  pending  the 
engineer's  determination  whether  the  work  is  being  done  ac- 
cording to  contract  and  the  proper  material  Is  being  used. 

Under  Laws  1893.  p.  301,  S  81  (Bal.  Code,  $  3946),  providing 
that  when  the  board  of  construction  shall  file  with  the  clerk 
of  the  board  of  county  commissioners  their  certificate  stating 
the  total  amount  of  work  done  or  material  furnished  upon  the 
construction  of  a  public  road,  the  clerk  shall  thereupon  draw 
a  warrant  upon  the  county  treasurer  in  favor  of  the  contractor 
for  the  amount  due,  such  amount  becomes  vested  in  the  con- 
tpactor,  by  virtue  of  the  statute,  upon  the  filing  of  the  required 
certificate. 

A  contract  stipulation  that  no  assignment  of  a  claim  due 
a  contractor  by  a  county  for  work  done  in  the  construction  of 
a  public  road  shall  create  any  cause  of  action  against  the 
county,  or  prevent  it  from  settling  with  the  contractor,  does 
not  excuse  a  failure  to  deliver  warrants  to  a  party  designated 
by  the  contractor,  when  the  contractor  is  entitled  under  the 
statute  and  the  action  of  the  board  of  construction  to  the 
warrants. 

County  warrants  in  payment  of  sums  due  a  contractor  for 
work  done  in  the  construction  of  public  roads,  under  Laws 
1893,  p.  301,  which  provides  that  such  warrants,  upon  the  filing 
of  the  required  certificate  by  the  board  of  construction,  shall 
"thereupon"  issue,  may  be  drawn  at  once,  although  by  general 
statute  the  auditor  is  granted  ten  days'  time  in  which  to  draw 
warrants. 
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Appeal  from  Superior  Court,  Whatcom  County. — ^Hon. 
IIiBAM  E.  Hadley,  Judge.    Reversed. 

John  R.  Crites,  and  Frye  £  Webster,  for  appellant. 
/.  W.  Bomaine,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Akdebs^  J. — This  was  an  application  to  the  superior 
court  of  Whatcom  coimty  for  a  writ  of  mandate  to  compel 
tlie  respondent,  as  auditor  of  that  county,  to  issue  two 
warrants  in  favor  of  one  C.  J.  Pidwell,  and  to  deliver 
the  same  to  the  appellant  upon  the  order  of  said  Pidwell. 
On  May  18,  1897,  the  county  of  Whatcom,  by  the  board 
of  construction,  entered  into  a  contract,  under  and  by 
virtue  of  an  act  of  the  legislature  approved  March  15, 
1893,  entitled,  "An  Act  providing  for  the  establishment 
of  a  system  of  improved  roads  in  counties,  and  providing 
for  the  manner  of  laying  out,  constructing  and  maintain- 
ing the  same''  (Laws  1893,  p.  301,  Bal.  Code,  §§  3916- 
3971),  with  the  said  Pidwell,  for  the  construction  of  sec- 
tions one  and  four  of  a  certain  road  improvement  in  What- 
com county,  known  and  designated  in  the  contract  as  the 
"Femdale  and  Blaine  Road  Improvement  No.  10."  This 
contract  provided  that  monthly  payments  should  be  made 
to  the  contractor  in  an  amount  equal  to  eighty  per  cent, 
of  the  estimated  value  of  the  labor  performed  and  mate- 
rials furnished  during  the  month,  as  ascertained  by  the 
toard  of  construction.  After  the  execution  of  the  agree- 
Dient,  the  contractor  proceeded  to  discharge  his  duties 
thereunder,  and  estimates  were  made  by  the  board  of  con- 
struction for  the  months  of  June  and  July,  1897  ;^  and 
warrants  were  issued  by  the  rpspondent  on  the  proper 
funds  in  payment  of  the  amounts  due,  upon  the  order  of 
the  contractor.    On  September  4,  1897,  the  board  of  con- 
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6truction  certified  its  estimate  for  the  month  of  August 
iuid  filed  the  same  with  the  respondent,  in  aooordance  with 
the  statute  and  the  terms  of  the  contract.  The  amount 
then  due,  after  making  all  proper  deductions,  was 
^862.25.  Prior  to  the  time  of  filing  the  certificate,  how- 
ever, and  on  or  about  August  24,  the  contractor  delivered 
to  appellant  the  following  order,  addressed  to  the  re- 
spondent: 

'^  Please  deliver  to  T.  S.  Dahlquist  warrants  due  me  on 
August  estimate  on  Femdale  and  Blaine  Bead  Improve- 
ment No.  10,  in  the  amount  of  five  hundred  ($500.00) 
•doUars.  T.  S.  Dahlquist  is  authorized  to  sign  my  name 
for  said  amount  of  orders." 

The  warrants  were  not  drawn  by  the  respondent  as  re- 
quested in  this  order,  and  on  September  15th  appellant 
made  a  demand  for  the  same,  which  demand  was  not  com- 
plied with  by  the  respondent.  On  September  24th,  the 
•contractor,  Pidwell,  made  a  supplemental  order  designat- 
ing the  particular  f  imds  upon  which  he  desired  the  war- 
rants to  be  drawn.  Thereafter,  respondent  still  refusing 
to  issue  the  warrants,  appellant  instituted  this  proceeding 
and  caused  an  alternative  writ  of  mandate  to  be  issued, 
<x)mmanding  the  respondent  to  issue  the  warrants,  or  to 
«how  cause  why  he  had  not  done  so,  at  a  time  specified 
therein.  On  the  return  day  of  the  alternative  writ,  the  re- 
■spondent  appeared  and  filed  his  answer  and  return,  deny- 
ing several  allegations  of  the  affidavit  and  writ  and  setting 
up  as  a  first  affirmative  defense  and  return:  (1)  That  on 
the  15th  day  of  September,  1897,  and  before  any  demand 
had  been  made  upon  him  as  county  auditor  for  the  issu- 
ance of  these  warrants  upon  the  August  estimate,  and  be- 
fore they  could  have  been  legally  issued  under  the  statute, 
the  board  of  construction  in  charge  of  said  work,  by  and 
with  the  concurrence  of  the  coimty  surveyor,  who  was  the 
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engineer  in  charge  of  the  work,  having  full  power  thereto- 
in  them  vested  by  the  provisions  of  the  contract  and  under 
the  act  above  referred  to,  duly  made  and  passed  an  order 
and  resolution  adjudging  and  declaring  that  the  said  Pid- 
well,  as  such  contractor,  had  wholly  violated  and  broken, 
abandoned  and  forfeited  his  contract,  and  further  declar- 
ing that  the  county  of  Whatcom  was,  by  and  on  account  of 
such  abandonment  and  forfeiture  upon  the  part  of  said 
contractor,  wholly  released  from  all  the  obligations  of  the 
contract,  and  declaring  that  said  Pidwell  had  forfeited  all 
his  rights  thereunder  by  the  express  terms  and  stipula- 
tions thereof,  and  that  all  unpaid  percentages  and  esti- 
mates then  in  the  hands  of  the  county  of  Whatcom  be  re- 
tained and  held  by  said  coimty  as  an  indemnity  to  said 
county  for  such  forfeiture,  violation  and  abandonment  aff 
expressed  and  stipulated  in  said  contract;  and  (2)  that 
on  the  same  day,  to-wit,  the  15th  day  of  September,  1897,. 
the  board  of  county  commissioners  of  Whatcom  county,  in 
accordance  with  the  order  and  decision  of  the  engineer  in 
charge  of  said  work,  and  of  the  order  and  resolution  of 
the  board  of  construction  as  aforesaid,  did  also  bv  and  on 
behalf  of  said  county,  duly  and  regularly  pass  an  order 
and  resolution  adjudging  and  declaring  said  contract 
broken,  violated,  forfeited  and  abandoned  by  the  said  Pid- 
well, on  the  ground  and  for  the  reas6n  that  he  had  whoUy 
failed  and  neglected  and  refused  to  comply  with  the  terms 
and  conditions  thereof  as  to  the  manner  of  doing  the  work 
and  improvements  under  said  contract,  and  as  to  the 
amount  and  character  of  the  materials  used  in  the  work^ 
and  also  upon  the  ground  that  the  said  Pidwell  had  wholly 
ceased  to  work  upon  said  improvement,  which  order  and 
decision  further  ordered  and  declared  that  all  unpaid  esti- 
mates and  percentages  then  due  or  to  become  due  to  said 
Pidwell,  as  said  contractor,  be  forfeited  to  said  county  of 
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Whatcom  according  to  the  provisions  of  said  contract.  As 
»  second  affirmative  return  and  defense,  the  respondent 
pleaded  a  provision  of  the  contract  to  the  effect  that  no 
sale,  transfer,  conveyance  or  assignment  of  any  interest, 
demand  or  moneys  due,  owing  or  coming  to  the  contractor 
by  virtue  of  the  contract  or  any  agreement  between  the 
contractor  or  his  assignee  or  any  other  person  should  have 
any  effect  or  validity  whatever  to  bind  the  county,  or  cre- 
ate any  demand  or  right  of  action  against  it  in  favor  of 
such  assignee  or  assignment,  or  other  person,  or  preclude 
it  from  the  right  to  make  settlement  with,  and  payment  in 
full  to,  the  contractor  of  all  credit  money  and  demands 
accruing  to  him,  as  fully  and  to  the  same  effect  as  though 
such  assignment,  transfer  or  conveyance  had  never  been 
made.  And  it  was  further  alleged  that  the  county  com- 
missioners had  never  accepted  such  assignment  or  portion 
of  assignment  by  resolution  in  accordance  with  the  dis- 
cretion vested  in  them  by  the  terms  of  the  contract.  A 
demurrer  to  the  affirmative  matter  in  the  answer  was  inter 
posed  by  the  appellant  and  overruled  by  the  court;  and 
thereupon  appellant  replied,  setting  up,  among  other 
things,  that  the  board  of  construction  and  the  board  of 
county  commissioners,  in  passing  the  resolutions  as  set 
forth  in  the  answer,  acted  without  jurisdiction  in  the 
premises,  and  also  that  the  non-assignment  clause  of  the 
contract  had  been  construed  and  had  been  waived  by  all 
parties  to  the  contract,  and  that  all  previous  estimates  had 
been  paid  upon  orders  given  by  the  contractor  without  ob- 
jection on  the  part  of  the  respondent.  This  new  matter 
in  the  reply  was  struck  out  on  motion  of  the  respondent. 
A  trial  was  had  by  the  court  without  a  jury.  At  the  trial 
tlie  court  admitted  in  evidence,  over  the  objection  of  the 
appellant,  the  orders  and  resolutions  of  the  respective 
boards  above  mentioned,  but  refused  to  permit  the  appel- 
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lant  to  introduce  testimony  for  the  purpoee  of  showing 
that  the  contractor  had  not  broken,  violated  or  forfeited 
his  contract,  but  was  at  all  times  proceeding  in  accordance 
therewith.  After  considering  the  evidence  introduced  by 
both  parties,  and  making  and  filing  its  findings  of  fact  and 
conclusions  of  law,  the  court  rendered  judgment  in  favor 
of  the  respondent,  dismissing  the  petition,  with  costs. 

Several  errors  are  assigned  and  relied  on  by  appellant 
as  grounds  for  reversal  of  the  judgment,  but  inasmuch  as 
it  is  conceded  by  the  learned  county  attorney  that  the  sole 
question  presented  for  determination  is  whether  or  not 
the  order  and  resolution  of  the  board  of  construction,  with 
the  concurrence  of  the  engineer  in  charge  of  the  work,  and 
the  order  and  resolution  of  the  board  of  county  commis- 
sioners concurring  therein,  did,  under  the  provisions  of 
the  contract  and  of  §  33  of  the  statute,  constitute  a  de- 
fense to  appellant's  action,  we  will  confine  ourselves  prin- 
cipally to  a  discussion  of  that  question.  Our  statute  re- 
lating to  mandamus  provides  that  the  writ  of  mandate 
may  be  issued  by  any  court,  except  a  justice's  or  a  police 
court,  to  any  inferior  tribunal,  corporation,  board  or  per- 
son, to  compel  the  performance  of  an  act  which  the  law 
especially  enjoins  as  a  duty  resulting  from  an  office,  trust 
or  station,  and  that  the  writ  must  be  issued  in  all  cases 
where  there  is  not  a  plain,  speedy  and  adequate  remedy 
in  the  ordinary  course  of  law.  (Laws  1895,  p.  117,  BaL 
Code,  §§  5766,  5756).  If,  therefore,  the  law  required  the 
respondent,  as  county  auditor,  to  issue  and  deliver  the 
warrants  upon  the  order  above  set  forth,  it  was  his  plain 
duty  to  issue  and  deliver  them.  In  this  particular  case 
his  duty  was  clearly  pointed  out  by  §  31  (Bal.  Code, 
§  3946)  of  the  act  in  question,  which  reads  as  follows: 

"  When  partia.1  payments  are  provided  for  in  the  agree- 
ment, as  each  payment  becomes  due  and  before  payment 
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shall  be  made^  the  board  of  construction  shall  file  with  the 
clerk  of  the  board  of  county  commissioners  their  certifi- 
cate^  stating  as  near  as  may  be  the  total  amount  of  work 
done  or  material  furnished,  and  that  such  work  appears  to 
have  been  done  in  all  respects  as  required  by  the  contract. 
The  clerk  of  the  board  of  county  commissioners  [the  re- 
spondent in  this  instance]  shall  thereupon  draw  a  warrant 
on  the  county  treasurer  in  favor  of  the  contractor  for  the 
amount  due:  Provided  that  no  partial  payment  made 
during  the  progress  of  the  work  shall  exceed  eighty  per 
centum  of  the  estimated  value  of  the  work  done.'^ 

This  provision  of  the  statute  was  embodied  in  the  con- 
tract between  the  county  and  the  said  Pidwell.  Such  hav- 
ing been  the  duty  of  the  respondent  under  the  explicit  pro- 
visions of  the  statute,  was  the  defense  interposed  by  him 
in  his  answer  a  sufficient  excuse  for  the  non-performance 
of  such  duty  i  We  think  not.  He  certainly  cotdd  not  him- 
self have  entered  into  a  valid  agreement  to  avoid  this  duty, 
nor  could  the  board  of  construction  contract  for  him  to 
avoid  it  by  violating  the  statute.  The  board  of  construc- 
tion was  created  by  virtue  of  the  statute  for  an  express 
purpose,  and  its  duties  were  specifically  defined  by  the 
law.  It  had  no  power  whatever  to  cancel  and  annul  the 
contract  made  by  the  county,  or  to  declare  a  forfeiture 
under  that  contract.  It  is  true  that  §  33  (Bal.  Code» 
§  3948)  of  the  act  in  question  provides  that 

'*it  shall  be  the  duty  of  t)ie  board  of  construction  to  in- 
spect all  work  of  construction  from  time  to  time  and  see 
that  the  same  is  being  done  according  to  contract,  and  in 
case  any  disagreement  arises  as  to  the  manner  of  doing 
the  same  or  of  the  kind  of  material  used,  they  shall  have 
authority  to  suspend  the  construction  in  question  and  call 
in  the  engineer  who  prepared  the  specifications,  whose  de- 
cision shall  be  fiinal  and  shall  be  abided  by." 

This  provision  was  included  in,  and  made  a  part  of,  the 
contract;  but  it  is  manifest  that  this  section  was  not  in- 
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tended  to  invest  the  board  with  power  to  declare  forfeit- 
ures or  to  annul  contracts.  The  authority  given  to  the 
board  under  this  section  was  merely  to  suspend  the  con- 
struction of  the  road  until  the  engineer  should  ascertain 
whether  the  work  was  being  done  according  to  contract, 
and  whether  the  proper  kind  of  material  was  being  used. 
Conceding  for  the  present  that  the  board  of  construction, 
as  the  agent  of  the  county,  had  the  power  to  include  in 
the  contract  the  provision  for  the  forfeiture  of  moneys 
due  or  to  become  due  to  the  contractor,  we  are  of  the 
opinion  that  the  money  which  was  due  upon  the  August 
estimate  of  the  board  of  construction  was  not  subject  to 
forfeiture  under  that  provision.  The  contract  did  not  pro- 
vide that  the  county  commissioners  might  declare  a  for- 
feiture whenever,  in  their  judgment  or  opinion,  the  con- 
tractor had  not  performed  the  provisions  of  his  contract. 
The  agreement  provided  for  a  forfeiture  only  in  the  event 
that  the  contractor  failed,  omitted  or  refused  to  comply 
with  the  provisions  of  his  agreement,  and  did  not  provide 
that  the  commissioners  or  the  engineer  in  charge  of  the 
work  might  declare  the  existence  of  such  facts,  and  thus 
bind  the  contractor  without  a  hearing  on  his  part.  Upon 
the  filing  of  the  certificate  by  the  board  of  construction 
with  the  respondent,  the  amount  then  due  to  the  contractor 
became,  ipso  facto,  appropriated  to  his  use,  and  his  right 
thereto  became  vested  in  him  by  force  of  the  statute  above 
quoted.  Nor  do  we  think  the  fact  that  the  contract  pro- 
vided that  no  assignment  should  have  the  effect  to  create 
any  right  or  cause  of  action  against  the  county,  or  pre- 
vent the  county  from  settling  in  full  with  the  contractor, 
afforded  any  excuse  to  the  respondent  for  not  issuing  the 
warrants.  In  the  first  place,  there  was  no  assignment, 
strictly  speaking,  made  by  the  contractor  to  the  appellant, 
and  appellant  is  not  claiming  any  right  against  the  county 
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which  the  contractor  himself  might  not  have  claimed.  He 
is  only  asking  for  the  delivery  of  the  warrants  which  be- 
longed to  Pidwell  by  virtue  of  the  law  and  the  act  of  the 
board  of  construction.  It  seems  to  have  been  considered 
by  counsel  that  the  respondent  had  no  right  to  issue  these 
warrants  within  less  than  ten  days  from  the  time  of  the 
filing  of  the  certificate  of  the  board  of  construction,  by 
reason  of  a  general  act  of  the  legislature  declaring  that  no 
county  auditor  or  clerk  of  the  board  of  county  commis- 
sioners shall  issue  any  county  warrant  within  less  than  ten 
days  from  and  after  the  date  of  the  allowance  of  such 
order,  approved  March  7,  1893  (Laws  1893,  p.  76,  Bal. 
Code,  §  394).  But  we  think  that  this  view  is  incorrect, 
and  that  it  was  the  duty  of  the  respondent  to  issue  them 
without  delay.  The  statute,  as  we  have  seen,  provides 
that  he  shall  "thereupon'^  draw  a  warrant  on  the  county 
treasurer,  which  means,  not  within  ten  days,  but,  accord- 
ing to  Webster,  "immediately;  at  once;  without  delay." 
See  Webster's  International  Dictionary.  This,  being  a 
later  provision  than  the  general  act,  must  prevail. 

The  judgment  is  reversed  and  the  cause  remanded  with 
directions  to  issue  the  peremptory  writ. 

Dtjnbab,  Gokdon  and  Reavis^  JJ.,  concur. 
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Phoenix  Mining  and  Mtlling  Company,  Respondent, 
v.  J.  H.  SooTT  ei  cU.,  Appellants, 

MININO  CLAIMS  —  COMMUNITY  PBOPSBTY  —  JUDGMENT  LIBNS. 

The  possessory  right  which  the  locator  of  a  mining  claim 
has  under  Rev.  St.  U.  S.,  §  2322,  is  not  community  property. 

The  possessory  right  which  the  locator  of  a  mining  claim 
has  under  Rev.  St.  U.  S.,  S  2322,  is  not  such  an  Interest  as  will 
support  the  lien  of  a  general  judgment  within  the  meaning  of 
Bal.  Code,  §  6132,  making  such  Judgment  a  lien  upon  "the  real 
estate  of  any  judgment  debtor." 


Appeal  from  Superior  Court,  Eattitas  County. — ^Kon« 
John  B.  Davidson,  Judge.     Affirmed. 

E.  Pruyn,  for  appellants. 

Wager  <&  Cameron,  for  respondent. 

U'he  opinion  of  the  court  was  delivered  by 

GoBDON,  J. — This  cause  was  tried  and  submitted  to  the 
superior  court  of  Kittitas  county  upon  an  agreed  state- 
mem  of  facts,  and  from  a  judgment  in  plaintiff's  favor  the 
defendants  appealed.  It  appears  from  the  agreed  state- 
ment that  appellant  is  sheriff  in  Kittitas  county,  and  that 
in  November,  1894,  appellant  Scott  recovered  a  judgment 
in  the  superior  court  against  John  A.  Shoudy,  in  an  action 
upon  a  promissory  note  executed  by  said  Shoudy  as  surety 
for  one  Graff.  It  is  further  stipulated  that  "said  judg- 
ment is  not  a  legal  claim  or  demand  against  the  com- 
munity property  or  ^tate  of  said  John  A.  Shoudy  and  his 
wife,  M.  E.  Shoudy,  and  never  has  been."  On  the  7th 
of  August,  1895,  the  appellant  Scott  had  execution  issue, 
and  placed  the  same  in  the  hands  of  the  sheriff,  who  on 
the  same  day  levied  upon  certain  mining  claims  in  Kit- 
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titas  county,  located  by  the  said  John  A.  Shoudy  under 
the  mining  laws  of  the  United  States  and  of  the  state  of 
Washington,  for  which  no  patent  had  been  issued,  or  any 
application  for  patent  made.  At  the  time  of  the  entry  of 
said  judgment  against  Shoudy,  and  at  the  time  of  the  exe- 
cution of  the  note  upon  which  said  judgment  was  entered, 
and  at  the  time  of  malring  said  mining  locations,  said 
John  A.  Shoudy  and  M.  E.  Shoudy  were  husband  and 
wife,  living  together  as  such  in  the  state  of  Washington. 
On  the  3d  of  August,  1895,  Shoudy  and  wife,  by  their 
joint  deed,  for  a  valuable  consideration  quitclaimed  and 
conveyed  to  the  respondent's  immediate  grantors  all  of 
said  mining  claims  and  locations.  Said  conveyance  was 
filed  for  record  in  the  auditor's  office  on  the  7th  day  of 
August,  1895,  but  subsequent  to  the  notice  of  levy  of  the 
execution  hereinbefore  referred  to.  This  action  was 
brought  for  the  purpose  of  restraining  the  sheriff  from 
selling  said  mining  claims  and  locations  to  satisfy  the 
judgment  against  Shoudy,  and  also  to  remove  the  cloud 
upon  the  plaintiffs  title  caused  by  the  judgment  and  levy. 
Bespondent  contends  that  a  locator's  interest  in  an  un- 
patented mining  claim  is  not  such  an  interest  in  real  estate 
as  will  support  a  judgment  lien ;  and,  further,  that  if  the 
possessory  right  which  the  locator  has  in  such  mining 
property  is  to  be  regarded  as  property  subject  to  a  sale  on 
execution,  then  it  is  community  property  under  our  law, 
and  as  such  cannot  be  subjected  to  the  lien  of  a  judgment 
against  the  husband  alone.  Appellants  contend  that  the 
locator's  possessory  right  is  an  interest  in  land,  and  such 
an  interest  as  will  support  the  lien  of  a  judgment,  and  is 
and  may  be  the  subject  of  sale,  mortgage  and  lease;  but 
they  contend  further  that  the  wife  has  no  interest  in  it 
until  a  patent  has  been  issued ;  and  these  are  the  questions 
which  the  record  presents  for  decision. 


-20  WASH. 
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In  Forbes  v.  Oracey,  94  U.  S.  762,  it  is  said : 

^^  Such  right  as  the  Tnining  laws  allow  and  as  congress 
concedes  to  develop  and  work  the  mines,  is  property  in  the 
miner,  and  property  of  great  value.  .  .  .  Those 
claims  are  the  subject  of  bargain  and  sale,  and  constitute 
very  largely  the  wealth  of  the  Pacific  coast  states.  They 
are  property  in  the  fullest  sense  of  the  word,  and  their 
ownership,  transfer,  and  use  are  governed  by  a  well-de- 
fined code  or  codes  of  law,  and  are  recognized  by  the  states 
and  the  federal  government.  This  claim  may  be  sold, 
transferred^  m,ortgaged  and  inherited  without  infringing 
the  title  of  the  United  States/' 

In  Belk  v.  Meagher,  104  U.  S.  279,  the  court  says : 

'^  Congress  has  seen  fit  to  make  the  possession  of  that 
part  of  the  public  lands  which  is  valuable  for  minerals 
separable  from  the  fee,  and  to  provide  for  the  existence  of 
an  exclusive  right  to  the  possession,  while  the  paramoim^t 
title  to  the  land  remains  in  the  United  States." 

In  Freeman  on  Executions  (Vol.  1,  §  176),  it  is  said: 

^^  The  mere  possession,  without  title,  is,  no  doubt,  one 
of  the  least  valuable  interests  or  estates  which  can  be  held 
in  land.  It  is,  nevertheless,  a  legal  estate,  ...  It 
is  prima  facie  evidence  of  title.  It  is  svhject  to  execution; 
and  its  sale,  under  process  against  the  possessor,  gives  the 
purchaser  all  the  rights  accruing  from  the  possession  of 
the  defendant,  together  with  the  right  to  enter  and  enjoy 
the  possession  to  the  same  extent  as  it  could  have  been 
lawfully  enjoyed  by  the  defendant  in  execution  if  no  sale 
had  been  made." 

See,  also,  to  the  same  effect,  McKeon  v.  Bishee,  9  CaL 
137  (70  Am.  Dec.  642)  ;  Merced  Mining  Go,  v.  Fremont, 
7  Cal.  817  (68  Am.  Dec.  262)  ;  Manuel  v.  Wulff,  152 
U.  S.  605  (14  Sup.  Ct.  651). 

In  Freeman  on  Executions  (Vol.  1,  §  175),  the  author 
says: 

"  Mere  possessory  interests  on  public  lands  may,  in 
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mofit  of  the  states^  be  sold  under  executioii^  except  where 
their  sale  would  interfere  with  the  laws  of  the  United 
States  with  regard  to  the  disposition  of  those  lands." 

But  while  this  possessory  right  to  a  mining  claim  is 
property  which  may  be  sold  on  execution,  and  may  be  the 
subject  of  sale,  mortgage  and  lease,  it  is  nevertheless  the 
«ole  property  of  the  locator,  his  heirs  and  assigns  (§  2322, 
Eev.  Stat,  U.  S.),  and  is  not,  therefore,  community  prop- 
erty. It  will  not  be  doubted  that  it  was  lawful  for  con- 
gress to  vest  the  right  in  whom  it  might  select,  and  its 
character,  as  regards  the  question  of  whether  it  is  com- 
munity property  or  the  separate  property  of  the  locator, 
is  fixed  by  the  act  which  created  the  right. 

In  Blade  v.  Elkhom  Mining  Co.,  163  U.  S.  445  (16 
Sup.  Ct.  1101),  decided  in  1895,  the  court  says: 

"  By  the  terms  of  the  statute  there  is  no  grant  of  any 
right  to  the  wife.  It  is  granted  to  the  locator  and  to  his 
heirs  and  assigns,  and  there  is  no  condition  that  hampers 
the  right  to  convey  by  incumbering  it  with  an  inchoate 
right  of  dower." 

In  that  and  in  various  other  cases  the  federal  supreme 
-court  has  held  that  this  easement,  estate,  interest  or  what- 
ever it  may  be  called,  which  the  locator  has  in  a  mining 
claim  may  be  conveyed  by  himself  alone,  without  his  wife 
becoming  a  party  thereto ;  that  such  conveyance  passes  his 
full  title  and  interest;  that 

"  The  statute,  by  expressly  providing  that  the  locator 
.and  his  heirs  and  assigns  should  have  the  rights,  clearly 
meant  to  provide  for  a  conveyance  thereof  to  the  grantee 
to  the  same  extent  that  they  were  possessed  by  the 
^antor."     Black  v.  Elkhom  Mining  Co.,  supra. 

These  questions  have  been  settled  by  the  federal  courts, 
and  their  decisions  are  binding  upon  us.  In  Jacobson  v. 
Bunker  Hill  Mining  Co.,  2  Idaho  863  (28  Pac.  396),  de- 
cided in  1891,  the  supreme  court  of  Idaho  concluded  that 
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property  in  a  mining  claim  was  community  property,  but 
that  conclusion  was  reached  prior  to  the  decision  by  the 
supreme  court  of  the  United  States  in  Black  v,  Elkhom 
Mining  Go.,  supra.  The  right  of  the  locator  to  convey 
without  his  wife  joining  with  him  being  established  by 
the  federal  decisions,  it  must  be  held  that  §  4491,  BaL 
Code  (l.HilFs  Code,  §  1400),  which  requires  both  hus- 
band and  wife  to  join  in  the  conveyance  of  community 
real  estate,  has  no  application  to  property  of  the  character 
we  are  here  considering. 

It  remains  to  be  considered  whether  the  possessory 
right  which  the  locator  in  a  mining  claim  has  is  such  an 
interest  as  will  support  the  lien  of  a  general  judgment. 

"At  common  law  a  judgment  lien  did  not  attach  to  a 
mere  equity,  though  the  equity  was  accompanied  by  pos- 
session. This  rule  of  the  common  law  prevails  in  several 
of  the  United  States,  and  is  generally  applied,  in  the  ab- 
sence of  any  statute  undoubtedly  creating  a  different 
rule**     Freeman,  Judgments  (4th  ed.),  §  348. 

See,  also.  Smith  v.  Ingles,  2  Ore.  43;  Bloomfield  v. 
Humason,  11  Ore.  229  (4  Pac.  332) ;  Nessler  v.  Neher, 
18  Neb.  649  (26  K  W.  471) ;  Terrell  v.  Prestel,  68  Ind. 
86 ;  Baird  v.  Kirtland,  8  Ohio,  21 ;  Harrington  v.  Sharp,, 

1  G.  Greene,  131  (48  Am.  Dec.  365) ;  Merry  v.  Hallet, 

2  Cow.  497 ;  Modisett  v.  Johnson,  2  Blackf .  431. 

And  while  the  tendency  of  American  statutes  upon  the 
subject  is  to  make  judgments  a  charge  upon  whatever  es- 
tate the  debtor  may  have,  without  regard  to  whether  his 
title  is  legal  or  equitable  (12  Am.  &  Eng.  Enc.  Law,  p. 
107),  it  is  firmly  settled  by  the  authorities  above  cited 
that,  in  the  absence  of  such  a  statute,  no  lien  or  charge  is 
created  against  an  equitable  interest  or  estate  by  the  dock- 
eting of  a  general  judgment.  Our  statute,  §  5132,  Bal. 
Code,  makes  the  judgment  a  lien  upon  "the  real  estate  of 
any  judgment  debtor."      In  construing  a  similar  statute^ 
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the  supreme  court  of  Iowa,   in  Harrington  v.   Sharp, 
supra,  says: 

'^  By  the  language,  'real  estate  of  the  person/  we  under- 
stand that  the  fee  simple,  or  estate  of  inheritance,  must 
be  in  the  person,  in  order  to  have  the  judgment  against 
him  operate  as  a  lien  upon  the  land." 

And  under  the  authorities  such  a  statute  does  not  make 
the  judgment  a  lien  upon  the  equitable  estate  of  the  judg- 
ment debtor.  Neither  at  common  law  nor  under  our  stat- 
ute is  such  an  interest  affected  by  the  docketing  of  a  gen- 
eral judgment. 

Affirmed. 

Scott,  C.  J.,  and  Anders,  Reavis  and  Dunbas,  JJ., 
concur. 


TNo.  2S94.    Decided  October  10, 1898.] 

BELI.INGHAM  Bay  Improvement  Company,  Appellant, 
V.  City  of  New  Whatcom,  Respondent. 

^oHsnurrioNAL  law — judicial  powbb —  authobitt  op  cttt  council 

TO  DBTBBMIMB  AB8SS8MBNT  MATTBB8. 

The  provision  of  Laws  1898,  p.  226  (Bal.  Cknle,  9  1143), 
authorising  a  city  conncil  to  enter  a  decision  determining  the 
regalarity  of  a  reassessment,  and  providing  for  an  appeal  from 
such  decision,  is  not  unconstitutional  as  an  attempt  to  confer 
Judicial  powers  In  violation  of  art  4,  8  !#  of  the  constitution, 
conferring  all  such  powers  upon  the  courts  of  the  state. 

Appeal  from  Superior  Coxirt,  Whatcom  County. — ^Hon. 
TTtram  E.  Hadlsy^  Judge.    Affirmed. 

Newman  &  Howard,  for  appellant: 

Only  courts  can  be  vested  with  judicial  power.  People 
ex  rel.  Kern  v.  Chase,  36  L.  R.  A.  106 ;  Oivners  of  Land 


20  53 

f20  231 

fSO  848 

I  20  53 

f23  114 

23  705 

20  68 

ti6  800 


64     BELLINGHAM  BAY  IMP.  00.  v.  NEW  WHATCOM. 

Argument  of  OonnaeL  [20  Wash. 

V.  People,  113  111.  296;  State  ex  rel.  Bockford  v.  May- 
nard,  14  111.  421 ;  Vandercooh  v.  Williams,  8  N.  E.  114 ; 
State  ex  rel.  Hovey  v.  Noble,  4  L.  R.  A.  101  (10  Am.  St. 
Rep.  143)  ;  Van  Slyke  v.  Trempeauleau  County  Farmer' » 
M.  F.  I.  Co.,  39  Wis.  390  (20  Am.  Rep.  50) ;  Gregory  v. 
State,  48  Am.  Rep.  162 ;  Attorney  General  v.  McDonaM,, 
8  Wis.  805 ;  Spencer  Creek  Water  Co.  v.  Vallejo,  48  CaL 
70 ;  WhitcomVs  Case,  21  Am.  Rep.  502 ;  In  re  Cloherty,. 
2  Wash.  139. 

Courts  camiot  be  divested  of  constitutional  jurisdiction. 
If  the  subject  matter  of  determining  the  regularity,  valid- 
ity and  correctness  of  re-assessments  has,  by  our  constitu- 
tion, been  vested  originally  and  exclusively  in  courts,  the 
effect  of  holding  that  these  questions  cannot  be  presented 
in  the  foreclosure  suit  for  the  reason  that  the  same  were 
not  presented  to  the  city  council,  or  were  presented  to  and 
adversely  ruled  upon  by  such  council,  and  no  appeal  waft 
taken  therefrom,  is  to  establish  the  principle  that  the 
legislature  may  divest  courts  of  their  constitutional  func- 
tions, and  deprive  litigants  of  the  constitutional  right  of 
trial  by  such  courts,  and  to  conclude  them  upon  such  ques- 
tions by  the  decision  of  a  tribunal  non-judicial  in  its 
nature,  and  to  which  the  constitution  assigns  no  portion 
of  the  judicial  power  of  the  state.  Alexander  v.  Bennett,, 
00  K  T.  206 ;  People  v.  Perry,  21  Pac.  424 ;  Krieschel  t?. 
County  Commissioners,  12  Wash.  439;  State  ex  reh 
Blake  v.  Morris,  14  Wash.  262;  Moore  v.  Perrott,  2 
Wash.  1 ;  Ferris  v.  Higley,  20  Wall.  375  (22  L.  ed.  383)  ; 
Clayton  v.  People,  10  Sup.  Ot.  190  (33  L.  ed.  455) ; 
McCray  v.  Baker,  18  Pac.  749;  People  v.  Bingham,  22 
Pac.  1039 ;  Courtwright  v.  Bear  River,  etc.,  Min.  Co.,  30 
CaL  573 ;  Wilson  v.  Roach,  4  Cal.  362 ;  State  ex  rel.  Crom 
V.  Vallins,  41  S.  W.  887 ;,  Commonwealth  v.  Hunter,  41 
S.  W.  284 ;  Ferry  v.  King  County,  2  Wash.  337 ;  Leach  v. 
State,  36  S.  W.  471. 
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T.  E.  Code,  Kerr  &  McCord,  and  D.  W.  Freeman,  for 
respondent : 

We  maintain  that  the  city  council,  in  creating  an  as- 
sessment district  and  imposing  upon  the  property  bene- 
fited the  burden  of  the  cost  of  public  improvements,  does 
not  exercise  the  functions  of  a  court,  as  courts  are  con- 
templated by  the  provision  of  the  constitution  providing 
for  a  system  of  courts  in  this  state.  Judicial  power  is  the 
power  conferred  upon  courts  in  the  strict  sense  of  that 
term;  courts  that  comprise  one  of  the  great  departments 
of  the  government;  and  not  power  judicial  in  its  nature, 
or  quasi  judicial,  invested  from  time  to  time  in  individ- 
uals, separately  or  collectively,  for  a  particular  purpose 
and  limited  time.  The  Express,  1  Blatch.  365;  Qilbert 
V.  Priest,  65  Barb,  444 ;  Belcher  v.  Farrar,  90  Mass.  325 ; 
Cleveland,  etc,  Ry.  Co.  v.  Backus,  33  N.  E.  421;  State 
V.  Hathaway,  21  S.  W.  1081 ;  Wilhins  v.  State,  16  N.  E. 
192;  United  States  v.  Ferreira,  13  How.  52  (14  L.  ed. 
40) ;  Murray's  Lessee  v.  Hohoken  Land  &  Imp,  Co.,  18 
How.  272  (15  L.  ed.  372) ;  Anderson  v.  Baker,  98  Ind. 
589. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB^  J. — This  was  a  proceeding  originally  insti- 
tuted before  the  city  council  of  the  city  of  New  ,Whatcom, 
for  the  purpose  of  re-assessing  property  claimed  to  have 
been  benefited  by  an  alleged  improvement.  The  appellant 
appeared  and  filed  objections  to  the  proposed  re-assess- 
ment in  so  far  as  the  same  affected  its  property.  The 
objections  were  overruled  and  appeal  was  taken  to  the 
superior  court,  the  judgment  there  being  in  favor  of  the 
re-assessment  From  such  judgment  an  appeal  is  taken 
to  this  court.  It  is  the  first  and  main  contention  of  the 
appellant  that  this  case  should  be  dismissed,  and  a  motion 
is  made,  in  accordance  with  that  contention,  to  reverse  the 
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decision  of  the  council  and  decree  of  the  superior  court 
and  to  dismiss  this  appeal;  and  it  is  claimed  that  that 
portion  of  the  re-assessment  act  (Laws  1893,  p.  226,  BaL 
Code,   §§   1139-1149),  which  provides  that  the  co^jpgil 
shall  enier  a  decisiflji  dete^^nujung  the  regularity,  vajidity 
and  correctness  of  f]x^  y,ygpflanifint.  and  which  provides  for 
an  appeal  to  the  superior  court  from  the  decision  of  the 
council,  and  which  further  provides  for  an  appeal  from 
the  superior  court  to  this  court,  is  unconstitutional  and 
void ;  that  the  council  of  the  city  of  New  Whatcom  had  no 
ijjurisdiction  to  determine  the  regularity,  validity  and  cor- 
Tectness  of  the  re-assessment;  that  the  superior  court  ob- 
tained no  jurisdiction  on  appeal  of  the  subject  matter  em- 
braced in  this  appeal ;  and  that  this  court  has  no  jurisdic- 
tion of  the  subject  matter  of  this  appeal  except  to  reverse 
the  decision  of  the  council  and  the  decree  of  the  superior 
court,  and    to  dismiss  the  appeal  without    prejudice  to 
either  party.    The  contention,  in  substance,  is  that  the  re- 
I  assessment  act  attempts  to  confer  judicial  powers  upon 
the  city  coimcil,  and    is    therefore  void  and  unconstitu- 
tional, for  the  reason  that  the  constitution  of  the  state,  in 
§  1  of  article  4,  provides  that  the  judicial  power  of  the 
state  shall  be  vested  in  a  supreme  court,  superior  court, 
justices  of  the  peace  and  such  inferior  courts  as  the  legis- 
lature may  provide.    It  is  contended  that  the  city  council 
is  not  a  court,  within  the  contemplation  of  the  constitu- 
tion, and  that  it  cannot  be  clothed  by  the  legislature  with 
judicial  powers,  and  that  the  powers  prescribed  by  the 
statute  just  referred  to  are  purely  judicial.     Upon  the 
submission  of  this  case,  we  were  prima  facie  of  the  im- 
pression that  the  position  urged  by  counsel  in  this  par- 
ticular was  untenable;  and  after  a  painstaking  investiga- 
tion of  the  able  briefs  filed  in  the  case  and  of  the  authori- 
ties cited,  that  impression  has  developed  into  a  conviction. 
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In  fact,  an  examination  of  the  authorities  cited  by  appel- 
lant convinces  us  that  the  position  taken  by  appellant  can- 
not be  sustained.  Section  5  (Bal.  Code,  §  1143)  of  the 
act  in  question  has  been  construed  by  this  court  in  vari- 
ous cases,  and  especially  in  the  case  of  Tumwater  v.  Fix, 
18  Wash.  163  (51  Pac.  354),  and  in  the  case  of  NoHhr 
western  &  Pacific  Hypotheeh  Bank  v.  Spokane,  18  WasL 
456  (51  Pac.  1070),  where  it  was  heldijthat  the  council 
had  jurisdiction  of  the  subject  matter  and  was  clothed 
with  power  to  arrive  at  a  correct  determination,  and  that 
parties  must  make  their  objections  seasonably  before  that 
tribunal  before  they  could  be  heard  to  complain  on  appeal. 
We  think  it  is  the  evident  intention  of  this  law  that  the 
expression  "final  determination,"  used  in  §  5,  applies  only 
to  parties  who  have  not  appeared  and  contested  the  reg- 
ularity, validity  and  correctness  of  the  re-assessment  be- 
fore the  council.  Any  other  construction  would  render 
senseless  the  subsequent  provisions  in  relation  to  appeals. 
However,  this  probably  would  not  affect  in  principle  the 
•contention  of  the  appellant,  for,  if  his  contention  is  cor- 
rect that  judicial  powers  have  been  conferred  upon  the 
<x>uncil  in  opposition  to  the  mandates  of  the  constitution, 
it  would  make  no  difference  whether  those  powers  were 
exercised  conclusively,  or  whether  they  could  be  reviewed 
on  appeal.  It  has  been  common  for  courts  to  use  expres- 
sions to  the  effect  that  judicial  powers  could  not  be  con- 
ferred upon  bodies  other  than  courts  under  constitutions 
with  provisions  similar  to  ours;  but  the  term  "judicial  j 
powers"  has  not,  by  the  constitution,  been  defined,  nor  do 
we  think  it  is  susceptible  of  any  specific  definition.  Sec- 
lion  1  of  article  4  of  the  constitution  evidently  means  that 
the  judicial  power  of  the  state  which  is  exercised  by  courts 
shall  be  vested  in  the  supreme  and  superior  courts  and 
justices  of  the  peace  and  such  inferior  courts  as  the  legis- 
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lature  may  provide.  It  is  more  in  the  nature  of  a  declara- 
tion of  the  names  of  courts  than  it  is  of  a  definition  of 
judicial  power;  and  this  article  of  the  constitution  must 
have  been  enacted  with  the  knowledge  that  quasi  judicial 
powers  have  from  time  immemorial  been  conferred  upon 
administrative  bodies  and  officers,  such  as  assessors, 
boards  of  county  commissioners,  boards  of  equalization, 
auditors,  and  even  sheriffs,  who  frequently  have  to  decide 
as  to  the  value  of  property  in  cases  of  exemptions  and  in 
other  respects.  Again,  there  is  a  distinction,  which  the 
courts  have  observed,  between  judicial  investigation  and 
decisions  concerning  the  relative  rights  of  individuals  and 
the  rights  of  individuals  and  the  public.  As  was  s^id  by 
the  court  in  De  Camp  v.  Archibald,  60  Ohio  St.  618  (35^ 
N.  E.  1056,  40  Am.  St.  Kep.  692) : 

"  The  term  'judicial  power,'  as  used  in  the  constitution,, 
is  not  capable  of  a  precise  definition.  It  is  included  in 
the  power  to  hear  and  determine,  but  does  not  exhaust 
the  power.  That  it  embraces  the  hearing  and  determina- 
tion  of  all  suits  and  actions,  whether  public  or  private, 
there  can  be  no  doubt.  But  we  think  that  it  is  equally 
clear  that  it  does  not  necessarily  include  the  power  to- 
hear  and  determine  a  matter  that  is  not  in  the  nature  of  a 
suit  or  action  between  parties.  Power  to  hear  and  deter- 
mine matters  more  or  less  directly  affecting  public  and 
private  rights  is  conferred  upon,  and  exercised  by,  admin- 
istrative and  executive  officers.  But  this  has  not  been 
held  to  affect  the  validity  of  statutes  by  which  such  powers, 
are  conferred.  .  .  .  The  term  'judicial  power'  has 
never  been  taken  with  such  latitude  of  construction  in  the- 
usages  and  customs  of  our  American  commonwealths,  and 
to  so  extend  the  jurisdiction  of  the  courts  would  lead  to- 
the  most  embarrassing  results,  with  little  or  no  compensa- 
tion whatever." 

It  can  readily  be  understood  that  if  all  quasi  judicial 
power  or  discretion  were  taken  from  administrative  or 
executive  officers,  and  every  question  of  this  kind,  how- 
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ever  small  its  importance  might  be,  had  to  be  submitted 
to  a  law  trial,  the  courts  would  be  incumbered  with  useless 
litigation,  and  the  administration  of  the  government 
would  become  so  expensive  that  it  would  be  intolerable. 
In  the  case  just  referred  to,  the  court  held  that  a  statute 
empowering  a  notary  public  to  commit  a  witness  to  the 
jail  of  the  county  for  refusing  to  answer  a  question  was 
not  a  judicial  act,  in  the  sense  of  the  constitution,  con- 
ferring all  judicial  power  upon  the  courts  of  the  state. 
To  the  same  effect  is  Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  v. 
Bachus,  133  Ind.  513  (33  N.  E.  421).  It  was  held  by 
the  supreme  court  of  Indiana  in  Wilkins  v.  State,  113 
Ind.  514  (16  "N.  E.  192),  that  an  act  appointing  a  board 
of  examiners  to  examine  persons  entering  upon  the  prac- 
tice of  dentistry,  and  to  pass  upon  their  qualifications,  did 
not  confer  judicial  power,  within  the  meaning  of  the  con- 
stitution,  for  the  reason  that  the  constitution  had  refer- 
ence to  strictly  judicial  powers,  such  as  were  exercised  by 
courts  and  judges. 

"  The  objection,"  says  the  court,  "that  the  act  invests 
the  board  of  examiners  with  judicial  functions  is  fully 
answered  by  the  cases  of  Elmore  v.  Overton,  104  Ind.  548 
(4  N.  E.  197,  54  Am.  Eep.  343);  Eastman  v.  State, 
supra  (10  N.  E.  97),  and  the  cases  there  cited.  If  the 
appellant  were  correct  in  his  assmnption,  then  every 
school  examiner  who  examines  an  applicant  for  license, 
every  clerk  who  accepts  and  acts  upon  an  affidavit,  every 
auditor  who  accepts  an  abstract  of  title  when  he  loans 
school  funds,  and  every  officer  who  approves  a  report, 
would  exercise  judicial  fimctions.  That  they  do,  in  some 
degree,  act  judicially,  is  true,  and  so  does  every  officer,  | 
from  the  governor  to  constable,  who  is  invested  with  dis- 
cretionary powers;  for  the  governor,  when  he  issues  a 
requisition  for  a  fugitive  from  justice,  decides  many 
things,  and  the  constable,  when  he  executes  a  writ  or  a 
warrant,  exercises  a  discretion;  but  no  one  of  these  offi- 
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cers  exercises  judicial  judgment  in  the  sense  that  a  court 
or  judge  does.  These  officers,  one  and  all,  are  ministerial 
officers,  and  not  judges  or  courts;  and  the  judicial  func- 
tions meant  by  the  constitution  are  such  only  as  courts  or 
judges  exercise." 

In  Oilbert  v.  Board  of  Police  and  Fire  Cornrs,  11 
Utah,  378  (40  Pac.  264),  it  was  held  that  the  act  which 
required  the  board  to  prefer  charges,  give  accused  a  hear- 
ing, examine  witnesses,  and  decide  the  question  on  evi- 
dence, was  not  violative  of  the  organic  act,  which  pro- 
vided that  the  judicial  power  should  be  vested  in  the  su- 
preme, district  and  probate  courts,  and  in  justices  of  the 
peace.    In  discussing  this  proposition  the  court  said : 

"  The  words  'judicial  powers,'  when  applied  to  such 
courts,  mean  the  authority  vested  in  the  judges.  Bouvier. 
In  this  sense  these  words  are  used  in  the  organic  act,  and 
nowhere  is  there  any  provision  in  said  act  which  proldbits 
the  legislature  from  creating  a  ministerial  board,  and  re- 
quiring of  it  the  performance  of  judicial  acts  as  incidental 
to  its  ministerial  capacity.  While  such  boards  are  essen- 
tially ministerial,  and  may  be,  to  a  certain  extent,  legis- 
lative bodies,  still  they  may  be,  and  frequently  are,  en- 
dowed with  qtuisi  judicial  power  to  proceed  in  a  summary 
way,  and  out  of  die  course  of  the  common  law.  A  cily 
council  is  such  a  body,  and  so  likewise  is  a  board  of  county 
commissioners,  or  county  court,  as  denominated  in  this 
territory;  and  yet  no  one  has  pretended  to  question  the 
power  of  such  a  body  in  such  a  proceeding,  as  being  in- 
consistent with  the  organic  act.'* 

It  is  asserted  by  the  appellant  in  its  reply  brief  that 
these  cases  are  not  in  point ;  but  we  think  they  are  exactly 
in  point,  and  unquestionably  sustain  the  validity  of  laws 
of  the  character  of  the  one  assailed  in  this  case.  Nor  do 
we  think  that  the  cases  cited  by  appellant  intend  to  enun- 
ciate any  different  principle.  For  instance,  the  case 
largely  relied  upon  by  appellant,  viz..  People  ex  rel.  Kern 
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1?.  Chase,  36  L.  R  A.  105  (46  N.  E.  454),  while  it  holds 
the  provisions  of  the  "Torrens  Law,"  which  provides  for 
an  examination  by  the  recorder  of  deeds  or  registrar  of 
titles  of  the  facts  in  relation  to  the  title  to  land,  and  con- 
fers great  discretion  and  jurisdiction  upon  the  recorder, 
unconstitutional,  plainly  distinguishes  the  principles  in* 
volved  in  that  act  from  the  statute  in  question,  the  court 
in  its  conclusion  saying: 

"We  are  not  unmindful  of  the  well-settled  rule  that 
there  are  many  cases  in  which  ministerial  officers  exercise 
quasi-judicial  powers  or  discretions,  and  yet  the  laws  con- 
ferring such  powers  are  held  to  be  no  violation  of  the  con- 
stitutional provision  under  consideration.  These  cases 
are  referred  to  and  commented  upon  in  Owners  of  Lands 
V.  People,  Stoohey,  supra,  but  what  we  have  already  said 
sufficiently  distinguishes  the  powers  confeiTed  upon  the 
registrar  by  this  act  from  all  such  cases." 

Owners  of  Lands  v.  People,  Stookey,  referred  to  by  the 
court  just  mentioned,  is  reported  in  113  111.  309,  where  it 
was  held  that  the  drainage  act,  which  gave  an  appeal  from 
the  drainage  commissioners'  orders  by  any  person  inter- 
ested who  was  dissatisfied,  to  the  county  surveyor,  county 
treasurer  and  sheriff,  who  were  to  constitute  an  appeal 
board  and  hear  and  decide  all  appeals,  was  not  anconsti- 
tutional,  as  conferring  judicial  powers  upon  a  non-judicial 
bodj*.  In  discussing  the  question  of  judicial  powers,  the 
court  quotes  from  Cooley  on  Torts,  p.  375,  where  that 
author  says: 

"  Official  duties  are  supposed  to  be  susceptible  of  clas- 
sification under  the  three  heads  of  legislative,  executive 
and  judicial,  corresponding  to  the  three  departments  of 
government  bearing  the  same  designations;  but  the  clas- 
sification cannot  be  very  exact,  and  there  are  many  offi- 
cers whose  duties  cannot  properly,  or,  at  least,  exclusively, 
be  arranged  under  either  of  these  heads.  A  single  case 
mav  suffice  as  an  illustration.    The  officers  chosen  to  lew 
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and  apportion  taxes  for  the  inferior  municipal  sub- 
divisions of  the  state  are,  in  some  cases,  authorized :  1,  to 
determine  what  taxes  shall  be  levied  within  the  munici- 
pality for  the  year ;  2,  to  value  the  property  which  is  to  be 
assessed  for  these  taxes;  3,  to  apportion  the  taxes  as  be- 
tween the  several  items  of  property  assessed;  and  4,  to 
receive  from  their  superior  officers  the  statements  of  taxes 
to  be  assessed  for  more  general  purposes,  and  to  apportion 
these  in  the  same  way.  The  first  of  these  duties  partakes 
of  the  legislative,  the  second  of  the  judicial,  the  third  and 
fourth  of  the  executive;  but,  in  strictness,  none  of  them 
can  be  classed  as  belonging  specially  to  either  department 
of  the  government,  and  the  officers  who  perform  them  are 
usually  designated  administrative  officers."  , 

In  this  opinion  is  cited  People  v.  Per  cells,  3  Gilm.  59, 
and  nawtho7'7ie  v.  People,  109  HI.  302  (50  Am.  Kep. 
610),  where  it  was  held  that  statutes  conferring  power 
upon  clerks  of  courts  to  judge  of  the  sufficiency  of  bonds 
-did  not  confer  judicial  power,  within  the  meaning  of  this 
article  of  the  constitution,  notwithstanding  the  acts  to  be 
performed  required  the  exercise  of  judgment  and  dis- 
<3retion,  and  were  in  their  nature,  therefore,  judicial ;  also, 
Campbell  v.  Head,  13  111.  122,  where  it  was  held  that  the 
assessment  of  damages  by  the  court,  under  the  sixth  sec- 
tion of  the  "Replevin  Act"  then  in  force,  and  Ross  v. 
Irving,  14  HI.  171,  that  the  assessment  of  damages  by 
commissioners  under  the  "Occupying  Claimant's  Law," 
were  not  judicial  acts ;  Nealy  v.  Brown,  1  Gilm.  10,  where 
the  laying  out  and  opening  of  roads  by  county  commis- 
sioners was  held  not  to  be  an  exercise  of  judicial  powers ; 
and  Rowe  v.  Bowen,  28  111.  116,  where  it  was  held  that 
the  trial  of  the  rights  of  property  before  a  sheriff  and 
jury  was  not  a  judicial  proceeding ;  and  many  other  cases 
of  like  import.  And  as  these  cases,  many  of  them,  con- 
strued statutes  that  conferred  powers  which  involved  as 
much,  or  more,  discretion  than  is  granted  by  the  statute 
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in  question,  and  as  the  doctrine  announced  in  them  was 
indorsed  by  the  court  in  People  ex  rel.  Kern  v.  Chase, 
supra,  and  as  they  were  distinguished  from  the  case  there 
decided,  that  case,  instead  of  being  an  authority  for  appel- 
lant's contention,  is  really  an  authority  in  favor  of  the 
validity  of  the  statute.  It  is  a  general  proposition,  which 
courts  all  adhere  to,  that  laws  will  be  sustained  unless 
some  special  provision  of  the  constitution  is  contravened. 
We  think  all  the  cases  cited  by  the  appellant,  without  fur- 
ther specially  noticing  them,  can  be  plainly  distinguished 
from  the  case  at  bar.  In  addition  to  these  authorities,  the 
taxing  power  of  the  state  is  vested  absolutely  in  the  legis- 
lature, and  the  mode  of  procedure  governing  the  collec- 
tion of  taxes  is  within  its  discretion,  in  the  absence  of  con- 
stitutional restriction;  but  our  constitution,  instead  of  re- 
stricting the  powers  of  the  legislature,  in  §  9  of  article  7 
has  specially  conferred  upon  it  the  power  to  vest  the  cor- 
porate authorities  of  cities,  towns  and  villages  with  the 
power  to  make  local  improvements  by  special  assessment 
or  by  special  taxation  of  property  benefited,  and  provides 
that,  for  all  corporate  purposes,  all  municipal  corpora- 
tions may  be  vested  with  authority  to  assess  and  collect 
taxes.  We  think  that  it  is  evident  that  the  legislature 
acted  within  the  scope  of  the  constitution  in  the  enact- 
ment of  the  statute,  and  we  therefore  decide  that  the  act 
is  valid. 

Many  other  assignments  of  error  are  made  by  the  appel- 
lant, and  we  have  examined  laboriously  the  lengthy  record 
that  is  presented  here  of  the  trial  in  the  court  below, 
and,  without  specially  reviewing  each  assignment,  we  are 
satisfied  that  the  findings  of  the  court  in  every  respect 
were  based  upon  the  weight  of  testimony,  and  that  no  sub- 
stantial error  was  committed  by  the  court  in  the  admission 
or  rejection  of  testimony. 
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On  the  main  contention,  in  relation  to  the  rejection  of 
certain  portions  of  the  record,  without  the  admission  of  it 
all,  we  think  that  the  court  committed  no  error.  The 
court  was  entitled,  under  the  circumstances  as  shown  by 
the  record  in  this  case,  to  the  whole  of  the  record  upon 
which  the  appeal  from  the  council  was  brought.  The  act, 
then,  being  sustained,  and  the  appellant  having  had  a  fair 
trial  in  the  court  below,  the  assessment  must  be  paid. 

The  judgment  is  therefore  affirmed. 

GoKDON,  Andebs  and  Re  avis,  JJ.,  concur. 


[No.  2867.    Decided  October  11,  1898.] 

The  State  of  Washington  on  the  Relation  of  William 
B.  Davey  v.  Neal  Cheetham,  a^  Auditor  of  the  State 
of  Washi/ngton, 

ICANDAMUS  —  AOAINBT  STATE  AUDITOR  —  ALLOWANCE  OF  CLAIICB. 

Mandamus  will  not  lie  to  compel  the  state  auditor  to  issue 
a  warrant,  under  an  appropriation  for  the  benefit  of  certain 
claims  arising  out  of  the  construction  of  a  normal  school  build- 
ing, to  a  person  designated  in  the  appropriation  act,  where  the 
act  does  not  provide  what  sum  he  shall  receive,  but  authorizes 
the  auditor  to  examine  and  allow  the  unpaid  claims  on  account 
of  the  construction  of  the  building,  and  to  draw  warrants  there- 
for, and,  in  compliance  therewith,  he  has  made  such  examina- 
tion and  has  disallowed  the  claim. 

Original  Application  for  Mandamus. 

McCutcheon  &  Qilliam,  and  F.  H.  Budkin,  for  relator. 

Thomas  M.  Vance,  Assistant  Attorney  General,  and 
Haight  &  Owings,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

KsAvis^  J. — ^The  plaintiff  demanded  that  the  state 
auditor  issue  to  him  a  warrant  for  $4,189.05^  under  an 
appropriation  made  by  the  legislature^  entitled  ''An  Act 
for  the  relief  of  W.  B.  Davey,  and  other  creditors  of  the 
state  normal  school  at  New  Whatcom,  and  making  an  ap- 
propriation therefor,"  approved  March  16,  1897  (Laws 
1897,  p.  264).  The  auditor  declined  to  issue  such  war- 
rant to  plaintiff,  and  this  application  is  made  to  compel 
its  issuance.  An  alternative  writ  of  mandate  was  issued 
to  the  auditor,  who  has  made  return  to  the  same.  The 
auditor  answers  that  in  the  years  1895,  1896  and  1897 
plaintiff  was  engaged  in  erecting  the  building  of  the  state 
normal  school  at  New  Whatcom,  pursuant  to  a  contract 
made  between  the  plaintiff  and  the  board  of  trustees  of 
the  normal  school  about  the  8th  of  November,  1895,  and 
the  contract  is  set  forth;  that  plaintiff,  pursuant  to  the 
contract,  executed  and  delivered  to  said  board  of  trustees 
of  said  state  normal  school  a  bond  in  the  sum  prescribed 
in  said  contract,  conditioned  for  the  faithful  performance 
thereof,  and  that  said  contractor  should  pay  all  laborers, 
mechanics  and  material  men,  and  all  persons  who  should 
supply  such  contractor  with  provisions  or  goods  of  any 
kind,  on  account  of  just  debts  due  to  said  persons  or  any 
person  to  whom  any  part  of  said  work  should  be  given, 
incurred  in  carrying  on  such  work ;  and  that  the  bond  was 
satisfactory  to  the  board  of  trustees;  and  that  the  con- 
tract was  performed  and  the  building  completed  and 
turned  over  to  said  board  of  trustees,  and  conditionally 
accepted  by  them  about  the  15th  day  of  January,  1897. 
The  answer  then  sets  out  that  a  large  number  of  persons 
(mentioning  them)  furnished  to  the  plaintiff  labor  and 
material  used  and  to  be  used  in  the  construction  of  said 
normal  school  building,  for  which  there  are  balances  due 
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them,  and  alleges  that  the  claimB  so  set  out  are  unpaid 
claims  and  aooounts  outstanding  on  account  of  the  con- 
struction of  the  state  normal  school  building  at  ^ew 
Whatcom;  that  for  a  number  of  them  orders  had  been 
issued  by  the  plaintiff  to  the  payees  of  the  claims,  which 
orders  were  presented  and  filed  with  the  board  of  trustees ; 
and  alleges  that  these  respective  persons  holding  these 
claims  are  creditors  of  the  normal  school.  And  it  is  also 
answered  that  plaintiff  presented  to  the  legislature  in 
1897  a  claim  amounting  to  several  thousand  dollars  cm  ac- 
count of  the  building,  requesting  an  appropriation  there- 
for, and  claiming  that  $4,189.05  and  upwards  was  due 
and  owing  by  plaintiff  for  unpaid  claims  and  accounts 
outstanding  on  account  of  the  construction  of  the  build- 
ing, to  the  payment  of  which  claims  plaintiff  requested 
that  the  appropriation  be  solely  and  directly  applied ;  and 
that  it  was  pursuant  to  this  application  and  request  of 
Davey  that  the  act  of  the  legislature  mentioned  was  en- 
acted. The  answer  also  sets  out  that  about  the  16th  of 
July,  1897,  the  Washington  Iron  Works,  one  of  the  claim- 
ants, duly  commenced  an  action  on  behalf  of  itself  and 
others  similarly  situated  against  !N^eal  Cheetham,  as  audi- 
tor of  the  state  of  Washington,  in  the  superior  court  of 
Thurston  county,  for  the  distribution  of  the  appropriation 
made  by  the  legislature  and  the  trust  fund  thereby  cre- 
ated ;  that  the  complaint  alleged  the  facts  hereinbefore  set 
forth,  and  that  the  auditor  had  been  requested  to  audit 
said  claims  and  had  refused  to  do  so,  and  that  the  auditor 
set  up,  among  other  things,  that  he  was  not  advised 
whether  the  claimants  were  all  the  creditors  having  un- 
paid daims  and  accounts  outstanding  on  account  of  the 
construction  of  said  state  normal  school,  and  whether  such 
claims  were  all  the  claims,  and  what,  if  any,  were  pre- 
ferred; and  said  complaint  alleged  that,  by  reason  of  the 
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premisesy  said  appropriation  constituted  a  trust  fund  for 
the  benefit  of  said  claimants  and  creditors,  and  that  it  was 
the  duly  of  said  auditor  to  ascertain  and  audit  said  claims 
and  all  claims  to  be  paid  out  of  said  appropriation,  and 
to  distribute  said  appropriation  pro  rata  to  the  owners  and 
holders  of  said  claims ;  and  the  complaint  also  prayed  that 
the  auditor  be  required  to  notify  Davey,  the  plaintiff  in 
this  action,  and  other  creditors  of  the  state  normal  school 
4it  'New  Whatcom,  and  all  owners  and  holders  of  unpaid 
•claims  and  accounts  outstanding  on  account  of  the  con- 
atruction  of  the  state  normal  school,  to  present  their 
elaims  under  oath  to  him,  and  make  proof  thereof,  within 
-such  time  as  the  court  might  deem  proper  and  just,  and 
thereupon  to  examine  and  audit  the  same,  and  to  issue 
warrants  therefor  on  the  state  normal  school  fund,  if  the 
-appropriation  was  sufficient  to  pay  the  expenses,  costs  and 
•disbursements  of  this  action  and  of  the  administration  of 
said  trust  and  said  claims  in  full;  otherwise,  that  the 
auditor  pay  the  expenses,  costs  and  disbursements  from 
aaid  appropriation,  and  that  the  remainder  of  the  appro- 
priation be  divided  and  distributed  pro  rata  to  the  owners 
.and  holders  of  said  claims  and  accounts  as  audited  and 
allowed  by  the  auditor,  in  proportion  to  the  amounts 
thereof.  That  the  auditor  answered  said  complaint  in 
said  action,  admitting  the  facts,  except  that  the  auditor 
denied  any  knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  amounts  due  claimants.  That,  by  reason 
of  the  premises,  the  superior  court  of  Thurston  county  in 
^aid  action,  on  the  motion  of  the  plaintiff,  and  with  the 
consent  of  the  auditor,  ordered  that  the  auditor  give  pub- 
lic notice  to  Davey  and  other  creditors  of  the  state  normal 
school,  and  all  owners  and  holders  of  claims  on  account 
oi  the  construction  of  the  normal  school  building,  and  to 
4ill  persons  beneficially  interested  in  the  appropriation  of 
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the  l^elature,  to  present  their  respective  claims  to  the 
auditor  within  three  months  after  the  time  of  the  first 
publication  of  the  notice,  providing  for  the  publication  of 
the  notice  in  a  newspaper  in  Olympia  and  one  in  New 
Whatcom;  that  the  notice  was  duly  given  by  the  auditor 
and  published  in  accordance  therewith;  that,  pursuant  to 
said  order  and  notice,  the  claimants  (giving  their  names 
and  the  amounts  claimed  by  each)  filed  their  claims  in 
said  court,  and  that,  pursuant  to  said  order  and  notice,, 
the  plaintiff  here,  William  B.  Davey,  duly  filed  and  pre- 
sented to  the  auditor  his  claim  under  oath;  and  that  the 
auditor  had  proceeded  thereunder  to  audit  and  allow  such 
claims  as  he  examined  and  approved,  which  allowance  wa& 
more  than  the  sum  appropriated;  and  that  he  disallowed 
the  claim  of  Mr.  Davey;  and  that  said  action  is  stiU  pend- 
ing in  said  court,  and  the  auditor's  action  therein  has  not 
yet  been  excepted  to  in  said  court  The  auditor  also  al- 
leges here  that  said  auditing  and  allowance  of  said  claims- 
in  said  superior  court  is  correct  Plaintiff  demurred  to- 
the  answer  of  defendant  Counsel  for  plaintiff  maintain 
that  the  act  of  the  legislature  is  an  appropriation  for  the- 
benefit  of  the  plaintiff  and  other  creditors,  and  vests  in 
the  auditor  a  ministerial  duty,  and  that,  upon  the  answer 
made  by  the  auditor  here,  it  is  apparent  there  are  no  other 
creditors  of  the  state  than  W.  B.  Davey,  and  therefore  the 
duty  of  the  auditor  is  to  issue  a  warrant  to  Davey  for  the 
amount  named  in  the  appropriation. 

It  is  true  that  a  legislative  appropriation,  when  clear, 
must  be  paid  to  the  beneficiary  of  such  appropriation,  and 
the  duty  of  the  auditor  in  such  case  is  merely  ministerial. 
But  the  appropriation  imder  consideration  involves  much 
difficulty  in  determining  who  are  the  beneficiaries.  It  is 
evident  that  the  legislature  had  in  mind  the  relief  of  other 
creditors  as  well  as  Davey.     The  language  of  the  act  is- 
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not  susoeptible  of  precise  or  literal  construction.  ITeither 
W.  B.  Davej  nor  any  other  claimant  can  be  accurately  de- 
scribed as  a  creditor  of  the  state  normal  school  at  l^ew 
Whatcom,  for  such  school  had  no  creditors  of  itself.  Mr. 
Davey,  under  his  contract  for  the  erection  of  the  normal 
school  building  at  New  Whatcom,  became  a  creditor  of  the 
state,  and  the  other  claimants  were  •  creditors  of  Davey; 
but  an  attempt  had  been  made  in  the  original  contract  to 
protect  laborers  and  material  men.    Section  2  provides : 

^*  The  state  auditor  is  hereby  authorized  and  instructed 
to  examine  and  audit  the  unpaid  claims  and  accounts  out- 
standing on  account  of  the  construction  of  the  state  nor- 
mal school  building  at  New  Whatcom,  and  to  draw  his 
warrants  upon  the  aforesaid  appropriation  ...  in 
favor  of  the  creditors,     ..." 

Here  the  auditor  is  authorized  to  examine  and  audit. 
He  necessarily  must  determine  primarily  what  are  the  un- 
paid claims  and  accounts  outstanding  on  account  of  the 
construction  of  the  building,  and  who  are  the  creditors 
meant.  This  language  may  very  well  mean  that  the  legis- 
lature intended  to  pay  just  such  claims  as  the  auditor  has 
audited.  Mandamus  will  only  issue  where  the  duty  of  the 
auditor  is  clear;  and  it  cannot  be  said  in  this  case  that  his 
duty  is  clear.  The  contention  made  here  by  plaintiff,  if 
cor^  can  be  maintained  by  him  in  an  action  for  the 
amount  due  him  against  the  state;  {.  e.,  if  he  is  entitled 
to  money  upon/his  contract  for  the  erection  of  the  school 
building,  he  can  recover  in  an  action  at  law  against  the 
siate.  The  legislature,  in  this  appropriation,  has  not  said 
Le  was  entitled  to  so  much  or  any  particular  sum  of 
money  appropriated;  but  it  has  said  that  he  and  other 
creditors  on  account  of  the  construction  of  this  building 
shall  receive  the  benefit  of  the  appropriation;  and  it  hiis 
also  authorized  the  auditor  to  examine  and  audit  the  un- 
paid claims  and  accounts  on  account  of  the  construction  of 
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this  building,  and  to  draw  warrants  therefor.  The  auditor 
answers  here  that  he  has  examined  and  audited  such 
claims  and  accounts,  and,  further,  that  he  has  asked  the 
advice  of  a  court  of  equity  to  determine  his  duty.  The 
contention  of  the  auditor  is  that  he  is  the  trustee,  by  virtue 
of  the  act  of  appropriation,  to  disburse  and  distribute  the 
amount  appropriated  upon  the  unpaid  plaims  and  ac- 
counts outstanding  on  account  of  the  construction  of  the 
normal  school,  and  that  such  claims  and  accounts  have  all 
been  filed  in  the  proceeding  pending  in  the  superior  court, 
including  that  of  the  plaintiff  here,  and  that  all  the  bene- 
ficiaries of  such  trust  are  before  the  court.  Whether  a 
trust  cognizable  in  equity  was  created  by  the  appropria- 
tion is  not  discussed  by  plaintiff,  but  is  argued  with  much 
apparent  force  by  counsel  for  defendant.  But  it  is  appar- 
ent in  the  proceeding  here  the  court  cannot,  by  mandamus, 
compel  the  auditor  to  issue  the  warrant  claimed  by  plaint- 
iff, because  (1)  the  plaintiff  has  a  plain,  speedy  and  ade- 
quate remedy  at  law  in  a  suit  against  the  state,  and  (2)  as 
observed,  the  duty  of  the  auditor  is  something  more  than 
merely  ministerial,  and  it  cannot  be  said  his  duty  is 
clearly  shown  to  this  court  to  issue  the  warrant. 
The  writ  of  mandamus  is  therefore  denied. 

GoBDON  and  Dunbab,  JJ.,  concur. 
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J.    T.    Habt    Lumbeb    Company,   Appellantj    v.    Thb 
EvBBBTT  Land  Company,  Respondent. 

I«AMDLOBO    AND    TEH AMT  —  LBA8K  —  PAYMKNT    FOB  IMPBOTBHXNTS  — 

PLBADIXOB  —  ALLEGATION  OF  TALUB. 

A  Stipulation  in  a  lease  that  on  its  expiration  the  lessor  will 
I>ay  to  the  lessee  the  actual  value  of  any  wharf  or  dock  placed 
In  the  river  in  front  of  the  demised  premises,  but  will  pay  for 
no  other  improvements  except  the  actual  cost  of  making  such 
dock  or  wharf,  which  shall  be  appraised  by  three  persons,  one 
appointed  by  each  party,  such  twp  to  select  a  third,  contem- 
plates payment  of  the. value  of  the  wharf  at  the  expiration  of 
the  lease. 

In  an  action  by  a  lessee  to  enforce  an  agreement  by  the 
lessor  to  pay  the  value  at  the  expiration  of  the  lease  of  a 
wharf  erected  by  him,  an  averment  "that  the  actual  cost  of 
making  such  a  wharf  was  |2,745,  said  sum  being  the  value 
thereof  as  contemplated  by  said  contract,"  is  an  insufficient 
allegation  of  value. 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  Fbank  T.  Bsn),  Judge.    Affirmed. 

Black  &  Edwards,  for  appellant: 

It  is  quite  evident  that  the  parties  to  this  contract  used 
the  terms  ^'actual  value"  and  '^actual  cost"  as  meaning  the 
same  thing.  If  the  parties  themselves  thus  used  the 
phrases,  and  this  is  shown  by  the  written  contract,  the 
meaning  given  these  phrases  by  the  parties  must  govern. 
Consolidated  Coal  Co.  v.  Schneider,  46  N.  E.  126;  Chil- 
ders  V.  First  National  Bank,  46  K  E.  825 ;  Hale  v.  Shee- 
Kan,  71  N.  W.  1019;  Davis  v.  Creamery  Co.,  48  Neb. 
471. 

Francis  H.  Brownell,  for  respondent: 
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Either  the  parties  to  the  lease  meant  that  the  land  com- 
pany was  to  pay  for  the  "actual  cost"  of  the  wharf  or  else 
for  its  "actual  value,"  not  exceeding  the  cost, — ^two  mani- 
festly different  liabilities.  And  if  the  parties  so  unfortu- 
nately worded  their  agreement  that  the  time  meaning  is 
not  apparent  therefrom,  then  the  agreement  is  void  for 
uncertainty.  It  is  the  general  rule  that  extrinsic  evidence 
is  not  admissible  to  show  a  patent  ambiguity.  Brandon  v. 
Leddy,  67  Cal.  43 ;  Griffith  v.  Furry,  30  HI.  251  (83  Am. 
Dec.  186) ;  Grimes'  Exrs.  v.  Harmon,  35  Ind.  198  (9 
Am.  Kep.  690) ;  Rood  v.  School  District,  1  Doug.  502. 

Evidence  tending  to  ^ow  that  any  stipulations  had 
been  made  between  the  parties  in  addition  to  those  ex- 
pressed in  the  writing  is  improper.  Osbum  v.  Dolan,  7 
Wash.  62 ;  Gordon  v,  Parke  &  Lacy  Mach.  Co.,  10  Wash. 
21 ;  Barnes  v.  Packwood,  10  Wash.  50 ;  Tacoma  Mill  Co. 
V.  Sherwood,  11  Wash.  492. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — ^In  December,  1891,  the  defendant  leased 
to  the  plaintiff  a  piece  of  land  on  the  west  bank  of  the  Sno- 
homish river,  for  a  certain  stipulated  rental,  for  the 
period  of  five  years.  The  controversy  in  this  action  arises 
over  the  construction  to  be  given  the  following  clause,  con- 
tained in  the  lease: 

"At  the  expiration  of  the  above  mentioned  term  of  five 
years  the  said  first  party  shall  pay  to  the  said  second  party 
the  actual  value  of  any  wharf  or  dock  which  said  second 
party  may  have  placed  in  the  river  in  front  of  the  hereby 
demised  premises,  it  being  understood  and  agreed  that 
said  first  party  is  not  to  pay  for  any  improvements  which 
may  have  been  made  on  said  premises  hereby  demised 
west  of  the  bank  of  said  river,  or  for  anything  except  the 
actual  cost  of  making  a  dock  or  wharf  in  front  of  said 
premises,  said  appraisement  to  be  made  in  the  following 
manner:    Each  party  to  this  agreement  shall  choose  one 
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appraiser  aad  in  case  said  appraisers  cannot  agree,  they 
two  shall  choose  a  third  and  his  decision  shall  be  final  and 
conclusive/' 

Under  that  clause,  the  plaintiff  claimed  the  right  to  re- 
<5over  either  the  cost  of  the  wharf,  in  1891,  or  the  cost  of  a 
similar  wharf,  in  1896,  at  the  expiration  of  the  term. 
The  defendant  contended  that  there  could  be  a  recovery 
only  for  the  actual  value  of  the  wharf  at  the  expiration  of 
the  lease,  not  exceeding  its  cost.  The  action  was  brought 
to  recover  the  cost  of  the  wharf  when  constructed,  and  the 
complaint  contained  no  allegation  of  its  value  at  the  ex- 
piration of  the  lease.  A  demurrer  to  the  complaint  hav- 
ing been  sustained  and  judgment  rendered  thereon,  the 
plaintiff  has  appealed.  The  clause  in  question  is  contra- 
dictory in  first  speaking  of  the  value  and  next  of  the  cost 
of  the  wharf ;  but  we  are  of  the  opinion  that  the  respond- 
ent's contention  should  prevail,  for  the  lease  provided  that 
appraisers  should  be  appointed,  and  evidently  they  were 
to  determine  the  value  of  the  wharf.  Although  the  lease 
is  inartificially  drawn  in  this  respect,  as  well  as  in  the 
other,  the  reasonable  construction  is  that  they  were  to 
appraise  the  value,  and  not  to  arbitrate  as  to  the  cost  of 
the  wharf  in  case  of  a  disagreement  between  the  parties. 
In  its  reply  brief,  the  appellant  contends  that  the  judg- 
ment was  wrong  in  any  event,  for  the  reason  that  the  com- 
plaint stated  a  cause  of  action  for  the  value  of  the  wharf 
at  the  expiration  of  the  lease,  relying  upon  paragraph  11, 
which  states: 

'^  .  .  .  that  the  actual  cost  of  making  such  a 
wharf  was  twenty-seven  hundred  forty-five  (2,745.00) 
dollars,  .  .  .  said  sum  being  the  value  thereof  as 
contemplated  by  said  contract. '* 

But  this  was  insufficient  as  an  allegation  of  value,  being 
qualified  by  the  words   "as  contemplated  by  said  con- 
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tract;''  and  the  action  was  evidently  brought  and  deter^ 
mined  upon  the  theory  that  the  plaintiff  was  entitled,  and 
was  seeking  to  recover,  the  cost  It  apparently  was  not 
contended  otherwise  in  the  lower  court,  as  the  point  was 
not  even  urged  in  the  opening  brief. 

The  judgment  of  the  lower  court  is  affirmed,  but  with* 
out  prejudice  to  the  bringing  of  another  action  for  the 
value  of  the  wharf  at  the  expiration  of  the  lease,  not  ex- 
ceeding its  cost. 

DuNBAB^  Anbebs  and  Kbavis^  JJ.,  concur. 


(No.  3012.    Decided  October  15, 1 898.] 

AiffNA  M.  Splainb,  Respondent,  v.  Sohool  Distbict  No* 
122,  Spokahb  Couwty,  Washington,  et  ah.  Appel- 
lants. 

SCHOOL  DIRECTORS — CONTmACT  RMPIiOTING  TB4CHBR  —  ANNULXBNT  — 
MBBTINOB — PRB8UMPTION8  A8  TO  RBOULARITY. 

The  board  of  directors  of  a  school  district  have  power  to 
engage  a  teacher  for  the  ensuing  year,  notwithstanding  the- 
fact  that  there  would  be  a  change  in  the  membership  of  the- 
board  before  the  time  for  the  commencement  of  the  term 
should  arrive. 

School  directors  are  not  authorized  to  annul  the  contract 
made  by  their  predecessors  employing  a  teacher,  although  there- 
was  objection  on  the  part  of  citizens  that  she  was  incompetent, 
if  she  was  legally  qualified  to  teach,  and  nothing  has  since- 
occurred  to  warrant  the  annulment  of  the  contract 

The  fact  that  a  teacher  was  hired  at  other  than  the  stated 
and  regular  meeting  of  the  board  of  directors  would  raise  the 
presumption,  in  the  absence  of  proof  to  the  contrary,  that  the 
meeting  was  held  in  pursuance  of  an  adjournment  of  a  reg^ilar 
meeting. 
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Appeal  from  Superior  Coiirt,  Spokane  County. — ^Hon. 
WrLUAM  E.  SioHABDSoir^  Judge.     Affirmed. 

Dansan  £  Huneke,  for  appellants : 

A  school  district  in  this  state  can  only  act  through  it& 
board;  the  board  cannot  act  individually,  but  must  act 
as  a  body  and  at  a  meeting  at  which  all  members  are 
present,  or  at  which  a  majority  is  present,  and  due  notice 
of  such  meeting  has  been  given  to  the  absent  member. 
Currie  v.  School  District,  27  F.  W.  922;  Andrews  v. 
School  District,  88  N.  W.  218 ;  Bentley  v.  County  Gomr 
missioners,  25  Minn.  259 ;  Casto  v.  Board  of  Education, 
18  8.  E.  928;  Thompson  v.  Williams.  18  Pac.  153  (9  Am. 
St  Kep.  187) ;  Paola  &  F,  B.  By.  Co.  v.  Commissioners,. 
16  Kan.  803;  Mincer  v.  School  District,  27  Kan.  255; 
Aikman  v.  School  District,  27  Kan.  129 ;  School  Town  of 
MUford  V.  Powner,  26  N.  E.  484. 

S.  0.  Allen,  A.  0.  Starhey,  and  James  Dawson,  for 
reqpondent : 

Appellants'  contention  that  no  notice  of  the  meeting  at 
which  respondent  was  employed  was  given  to  Director 
Green  is  not  supported  by  evidence.  If  any  presump- 
tions are  to  be  indulged  in,  we  submit  they  are  to  the 
effect  that  Green  had  full  knowledge  of  the  meeting.  All 
public  officers  are  presumed  to  do  their  duty.  Stephens 
V.  Spokane,  11  Wash.  41 ;  Mechem,  Public  Officers,  §  579. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — The  plaintiff  brought  this  action  on  a 
contract  in  writing  entered  into  with  the  directors  of  the 
district  engaging  her  to  teach  the  district  school.  The 
appeal  is  from  a  judgment  rendered  on  an  instructed  ver- 
dict in  her  favor.     While  not  considering  the  questions  in 
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detail  in  the  order  in  which  they  are  presented  in  the 
appellants'  brief,  all  the  material  ones  are  included  in  the 
following:  The  contract  was  entered  into  on  May  9, 
1895,  for  a  term  of  nine  months,  to  commence  on  the 
16th  day  of  September  thereafter.  At  that  time  J.  G. 
Weeks  and  W.  H.  Greene  were  members  of  the  board  of 
directors  of  said  district,  but  were  soon  succeeded  by 
Brown  and  Denman.  At  the  directors'  meeting  held  on 
May  9th,  a  number  of  the  citizens  of  the  district  appeared 
before  the  board  and  objected  to  the  employment  of  the 
plaintiff  as  a  teacher.  On  the  succession  of  the  new  mem- 
bers of  the  board,  but  before  the  time  the  term  was  to 
commence,  said  board  attempted  to  annul  the  contract, 
and  employed  another  teacher  to  teach  the  school.  The 
plaintiff  tendered  her  services  as  a  teacher  in  pursuance 
of  the  contract,  but  was  not  permitted  to  teach,  and 
brought  this  action  for  damages,  the  amoxmt  she  recov- 
ered being  the  sum  stipulated  in  the  contract,  less  the 
sum  of  $123 .  50,  which  she  had  earned  elsewhere  by  teach- 
ing during  the  term  covered  by  the  contract.  Under  the 
holding  of  this  court  in  Taylor  v.  School  District,  16 
Wash.  365  (47  Pac.  758),  the  board  of  directors  on  May 
9th,  at  the  time  the  contract  was  entered  into,  had  the 
power  to  engage  a  teacher  for  the  ensuing  year,  notwith- 
standing the  fact  that  there  would  or  might  be  a  change 
in  the  membership  of  the  board  before  the  time  for  the 
eommencement  of  the  term  should  arrive.  The  fact  that 
a  number  of  the  citizens  objected  to  the  employment  of 
the  plaintiff  as  a  teacher,  and  alleged  that  she  was  an 
incompetent  person  therefor,  would  not  affect  the  power 
of  the  board,  even  though  their  action  was  ill-advised. 
She  was  legally  qualified  to  teach,  and  no  fraud  of  any 
kind  in  her  employment  is  shown.  After  the  contract 
was  entered  into,  and  prior  to  the  time  of  the  meeting  of 
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the  subsequent  board,  wherein  it  was  attempted  to  annul 
the  contract,  it  is  not  shown  that  anything  new  had 
transpired  to  authorize  its  annulment 

It  appeared  that  but  two  of  the  directors  were  present 
at  the  meeting  on  May  9th  and  it  is  contended  that  the 
third  member,  Mr.  Greene,  had  no  notice  of  the  meeting, 
and  that  the  court  erred  in  denying  the  motion  for  a  non- 
suit at  the  conclusion  of  the  plaintifPs  case,  and  also  in 
directing  a  verdict  for  the  plaintiff  when  the  evidence  was 
concluded,  for  that  reason.  It  is  conceded  that  a  major- 
ity of  the  board  could  act,  but  contended  that  they  could 
act  only  at  a  regular  meeting,  or  at  a  special  meeting 
whereof  due  notice  had  been  given  to  all  members  of  the 
board,  so  that  all  might  have  an  opportunity  to  be  present 
and  hear  such  objections  as  should  be  presented ;  and  we 
assume  that  to  be  the  law.  But  the  presumptions  are  in 
favor  of  the  regularity  of  the  proceedings,  and  it  was  in- 
cumbent on  the  defendants  to  show  the  defects,  if  any. 
There  was  no  proof,  or  offer  to  prove,  that  the  meeting 
held  on  May  9th  was  not  in  pursuance  of  an  adjournment 
of  a  regular  meeting,  and,  although  there  was  some  at- 
tempt to  prove  by  Mr.  Greeners  wife — ^he  not  being  pres- 
ent at  the  time  of  the  trial — ^that  he  was  not  notified,  by 
asking  her  a  preliminary  question  as  to  whether  she  knew 
whether  he  had  been  notified  or  not,  to  which  an  objection 
was  interposed  by  the  plaintiff  and  sustained  by  the  court, 
we  think  no  error  resulted ;  for,  conceding  that  he  had  no 
notice,  the  meeting  may  have  been  held  in  pursuance  of 
an  adjournment  of  a  regular  meeting  as  stated,  and  the 
presumption,  in  the  absence  of  proof,  is  that  it  was.  It 
was  proven  by  the  defendants  that  Mr.  Greene  signed  the 
contract  in  question  at  his  home  the  next  morning  after 
the  meeting.  The  meeting  was  very  generally  known 
among,  and  attended  by,  the  residents  of  the  district. 
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Affirmed. 

Beavis^  Ain>BB8,  Gordon  and  Dthstbab,  JJ.^  concur. 


[No.  3065.    Decided  October  17.  1898.] 

The  State  of  Washington,  on  the  Relation  of  John  B. 
Rogers,  Governor,  v.  Wiue*  D.  Jenkins,  Secretary  of 
State. 

PABDONIRQ  POWBB — AC7THOBITT  OF    OOVBBNOB  —  MANDAMUS    TO    BSC- 

BBTABY  OF  BTATB. 

Laws  1897,  p.  49  (Bal.  Code,  S§  204-208),  creating  a  board 
of  pardons,  does  not  abrogate  the  pardoning  power  conferred 
on  the  governor  by  art.  3,  §  9,  of  the  constitution,  and  a  writ 
of  mandate  will  issue  to  compel  the  secretary  of  state  to  pez^ 
form  the  ministerial  duty  of  attesting  the  signature  and  ftfflTing 
the  great  seal  to  a  pardon  granted  by  the  governor,  although 
the  board  of  pardons  had  recommended  a  commutation  of  the 
'Sentence,  and  not  a  full  iiiardon. 

Original  Application  for  Mandamus. 

Thomas  M.  Vance,  for  relator. 
C.  O.  Heifner,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reatis^  J. — ^Thia  is  an  application  by  the  governor  to 
compel  the  secretary  of  state  to  attest  the  signature  and 
affix  the  great  seal  of  the  state  to  a  pardon^  made  by  the 
governor,  of  one  Davis,  convicted  of  a  felony  and  impris- 
ened  in  the  state  penitentiary.  The  secretary  refused, 
because  he  did  not  deem  the  pardon  justified  by  law;  that 
is,  the  board  of  pardons  had  recommended  a  commutation 
of  the  sentence  of  Davis,  and  not  a  full  pardon,  and  that 
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the  power  of  the  governor  to  pardon  is  limited  to  the 
reoommendation  of  the  board  of  pardons. 

The  pardoning  power  is  vested  in  the  governor.  Sec- 
tion 9,  article  3,  Constitution,  declares: 

"  The  pardoning  power  shall  be  vested  in  the  governor, 
nnder  such  regulations  and  restrictions  as  may  be  pre- 
scribed by  law." 

Section  11,  same  article,  prescribes: 

"  The  governor  shall  have  power  to  remit  fines  and  for- 
feitures, under  such  regulations  as  may  be  prescribed  by 
law,  and  shall  report  to  the  legislature  at  its  next  meeting 
each  case  of  reprieve,  commutation,  or  pardon  granted, 
and  the  reasons  for  granting  the  same." 

The  authority  to  regulate  and  restrict  does  not  confer 
the  power  to  abrogate  the  executive  function  of  pardon. 
Cooley,  Constitutional  Limitations  (6th  ed.),  p.  136; 
State  ex  reh  Bienvenu  v.  Wrotnowski,  17  La.  An.  156. 

The  legislature  has  regulated  the  procedure  for  pardons 
and  created  a  board  of  pardons.  Laws  1897,  p.  49  (Bal. 
Code,  §§  204-208).  By  this  act  a  board  of  pardons  is 
created,  and  §  2  provides  that  all  applications  for  pardons, 
or  for  the  remission  of  fines  and  forfeitures,  or  commuta- 
tion of  sentences,  before  being  acted  upon  by  the  governor, 
shall  be  submitted  to  the  board  for  its  approval,  rejection 
or  such  advice  thereupon  as  it  may  deem  proper ;  and  §  3 
prescribes  that  in  each  case  the  board  shall  make  to  the 
governor  such  recommendations  as  it  may  deem  just.  The 
legislature  has  evidently  not  attempted  by  this  act  to  limit 
the  pardoning  power  of  the  governor.  The  secretary  of 
state  is  by  the  act  made  a  member  of  the  board  of  pardons, 
but  the  secretary's  duties,  under  §  17,  art.  3,  of  the  consti- 
tution, are  to  keep  a  record  of  the  official  acts  of  the  legis- 
lature and  of  the  executive  department,  and  perform  such 
other  duties  as  shall  be  assigned  him  by  law.      Section  2, 
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LawB  1890,  p.  629  (Bal.  Code,  §  116),  prescribing  the 
duties  of  the  secretary  of  state,  among  other  things  pro- 
vides :  "  He  shall  keep  a  register  of  and  attest  the  official 
acts  of  the  governor,"  and  "  affilx  the  state  seal  with  his 
attestation  to  commissions,  pardons  and  other  public  in* 
strmnents  to  which  the  signature  of  the  governor  is  re- 
quired."  The  duties  of  the  secretary  here,  then,  are  min- 
isterial and  prescribed  by  statute.  His  functions  as  a 
member  of  the  board  of  pardons  are  entirely  distinct  from 
his  duties  as  secretary  of  state,  and  as  such  secretary  he  is 
required  to  authenticate  and  affix  the  state  seal  to  all  par- 
dons coming  to  him  from  the  governor. 
The  writ  of  mandate  will  issue. 

Scott,  C.  J.,  and  Dunbab  and  Aistdbbs,  JJ.,  concur. 

GoBDON,  J.,  not  sitting. 


[No.  2940.    Decided  October  18, 1898.1 

g^j  Lewis  County,  Respondent,  v.  A.  F.  Gobdon  ei  ux., 

*^l  Appellants. 

I  20  80 
ti28  48 
DRAINAGE  —  VALIDITY     OP    OUBATIVB     ACT  — STATUTES — TITLB     AUD 

80    (ff  SUBJECT  MATTBB  —  SPECIAL  LBQISLATIOM  — EHINBirT  DOMAIN — ^PUBLIC 

USB. 

The  legislature  may  properly  authorize  payment  in  con- 
demnation proceedings  of  expenses  Incurred  In  prior  proceed- 
ings under  a  statute  which  was  declared  unconstitutional  after 
such  expenditures  were  made. 

The  title  of  the  act  of  March  19.  1895  (Laws  1896,  p.  142), 
being  "an  act  providing  for  the  payment  of  expenses  Incurred 
in  compliance  with  an  act  entitled  'an  act  to  provide  for  the 
construction,  repairing  and  protection  of  drains  and  ditches 
for  agricultural,  sanitary  and  domestic  purposes,  and  to  provide 
for  the  organization  of  drainage  districts,'"  Is  sufficiently  com- 
prehensive to  cover  the  subject  of     assessments  according  to 
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benefits  upon  lands  drained  In  order  to  pay  for  right  of  way 
through  same. 

An  act  providing  "for  the  construction,  repairing  and  pro- 
tection of  drains  and  ditches  for  agricultural,  sanitary  and 
domestic  purposes,  ana  to  provide  for  the  organization  of  drain- 
age districts/'  is  general,  and  not  special,  legislation. 

The  construction  of  ditches  for  drainage  of  land  otherwise 
useless  for  agricultural  purposes  is  recognized  as  a  public  use. 

Appeal  from  Superior  Court,  Lewis  County. — ^Hon. 
Hbnby  S.  Elliott,  Judge.     Affirmed. 

Reynolds  £  Stewart,  and  C.  H.  Forney ,  for  appellants : 

The  act  of  March  19,  1895  (Laws,  p.  142),  is  uncon- 
stitutional, because  the  same  embraces  more  than  one 
subject  and  its  subject  is  not  expressed  in  its  title.  One 
object  of  the  act  is  to  collect  the  cost  of  construction,  etc., 
bv  an  assessment  upon  the  land  owners.  ]!^ot  the  slight- 
est intimation  of  such  an  intention  is  expressed  in  the  title. 
Indeed,  all  that  the  title  expresses  is  that  money  is  to  be 
expended,  not  that  any  shall  be  collected.  Henderson  v. 
London,  etc.,  Ins.  Co.,  20  L.  K.  A.  827  (41  Am.  St.  Hep. 
410).  The  title  provides  for  payment  of  expenses  already 
incurred;  it  does  not  apprise  any  one  of  the  purpose  of 
the  act  itself  of  incurring  a  further  bonded  indebtedness. 
The  title  refers  only  to  past  time,  the  act  itself  to  future 
time  as  well.  It  has  been  often  decided  that  when  the 
title  of  a  statute  refers  to  time  in  the  past  or  future,  the 
act  itself  must  conform  to  the  time  so  expressed  in  the 
title.  Ryerson  v.  Uiley,  16  Mich.  269 ;  Shepherd  v.  Eel- 
mere,  23  Kan.  504;  Supervisors  v.  Auditor  General,  68 
Mich.  666 ;  Thomas  v.  Collins,  24  N.  W.  553 ;  Board  v. 
Baker,  80  Ind.  374 ;  People  v.  Paries,  58  Cal.  640 ;  Per- 
eival  V.  Cowychee,  etc.,  Irr.  District,  15  Wash.  480 ;  Suth- 
erland, Statutory  Construction,  §§  87-103. 

6—20  WA8B. 


82  LEWIS  CX)UNTY  r.  GORDON. 

Argame&t  of  Ooonsel.  [20  Wash. 

The  act  of  March  19,  1895,  is  unconstitutional  because 
it  is  an  attempt  to  deprive  appellants  of  their  property 
without  due  process  of  law.  A  statute  which  attempts  to 
cure  or  ratify  a  void  or  unconstitutional  act  or  proceeding, 
especially  in  tax  or  assessment  proceedings,  must  undergo 
the  test  of  this  guaranty  of  "due  process  of  law.''  Cooley, 
Constitutional  Limitations  (5th  ed.),  *p.  371  et  seq.;  In 
re  CKeesebrough,  78  N.  Y.  238 ;  In  re  Bhinelander,  68 
K  T.  107 ;  People  v.  Haines,  49  N.  Y.  598 ;  Atchison, 
etc.,  B.  B.  Co.  V.  MaquUken,  12  Kan.  301 ;  Spaulding  v. 
Wesson,  47  Pac.  249 ;  Mayor  v.  Hook,  62  Md.  371 ;  Butler 
V.  Supervisors,  26  Mich.  22 ;  McDaniel  v.  Gorrell,  19  HI. 
227  (68  Am.  Dec.  587) ;  Bellevue  v.  Peacock,  12  S.  W. 
1042  (25  Am.  St.  Bep.  552)  ;  Beading  v.  Savage,  12  Cent 
Rep.  458. 

The  act  of  March  19,  1895,  is  unconstitutional,  as  being 
special  legislation.  When  particular  individuals  (wheth- 
er persons,  cities,  ditches,  or  any  other  subject  matter  of 
legislation)  can  be  designated  with  certainty  as  being  af- 
fected by  the  law,  and  aU  other  individuals  are  necessarily 
excluded  from  its  operation,  then  such  law  is  special.  It 
matters  not  whether  the  number  of  individuals  be  few  or 
many.  State  v.  Mitchell,  31  Ohio  St  607 ;  City  of  To- 
peka  V.  OUlett,  4  Pac.  800 ;  State  ex  rel.  Turner  v.  Bell, 
64  N".  W.  846 ;  State  v.  Judges,  21  Ohio  St  1 ;  Town  of 
Denver  v.  Spokane  Falls,  7  Wash.  232. 

Before  private  property  can  be  taken  for  a  use  alleged 
to  be  public,  it  must  be  affirmatively  shown  that  the  con- 
templated use  is  one  demanded  by  the  necessities  of  the 
public  at  large.  It  must  be  shown  that  the  public  at  large, 
as  distinguished  from  mere  individuals,  will  be  benefited. 
Cooley,  Constitutional  Limitations  (6th  ed.),  p.  651  et 
seq.  The  public  use  implies  a  possession,  occupation  and 
enjoyment  of  land  by  the  public  at  large,  or  by  public 
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agencies.  Bloodgood  v.  Mohawk  &  H.  R.  R.  R.  Go.,  31 
Am.  Dec  366 ;  Donnelly  v.  Decker,  68  Wis.  461  (46  Am. 
Hep.  637) ;  In  re  Theresa  Drainage  District,  63  K  W. 
288 ;  Tidewater  Go.  v.  Goster,  90  Am.  Dec.  684 ;  Patter- 
^son  V.  Baumer,  43  Iowa,  477;  Reeves  v.  Treasurer  of 
Wood  Gounty,  8  Ohio  St.  383. 

The  public  use  which  will  warrant  the  taking  of  private 
property  for  a  ditch,  even  with  compensation,  must  be 
demanded  bj  a  necessity  to  preserve  or  promote  the  public 
health.  Anderson  v.  Kerns  Draining  Go.,  77  Am.  Dec. 
63,  and  notes ;  Lewis,  Eminent  Domain,  §§  186,  186,  and 
-cases  cited;  Hagar  v.  Reclamation  District,  111  17.  S.  701 
(28  L.  ed.  669) ;  Hagar  v.  Supervisors  of  Yolo  Gounty, 
47  CaL  222 ;  O'Reiley  v.  Kankakee  Valley  Draining  Go., 
32  Ind.  169;  Zigler  v.  Menges,  16  Am.  St  Bep.  369; 
JenoX  V.  Oreen  Island  Draining  Go.,  12  Neb.  163 ;  In  re 
Ryers,  72  N.  Y.  1  (28  Am.  Rep.  88)  ;  Tillman  v.  Kircher, 
64  Ind.  104;  Anderson  v.  Baker,  98  Ind.  587;  Patterson 
V.  Baumer,  43  Iowa,  477 ;  Hatch  v.  Pottawattamie  Goun- 
iy,  43  Iowa,  442;  Norfleet  v.  Gromwell,  70  N".  0.  634  (16 
Am.  Eep.  787)  ;  Pool  v.  Trexler,  76  N.  C.  297 ;  Winslow 
V.  Winslow,  96  N.  C.  24;  McQuillen  if.  Hatton,  42  Ohio 
St  202 ;  Seeley  v.  Sebastian,  4  Ore.  25. 

Oeorge  Dysart,  and  W.  W.  <&  M.  A.  Langhome,  for  re- 
-spondent: 

The  act  of  March  19,  1896,  is  a  legislative  recognition 
of  a  moral  obligation  to  pay  proper  compensation  for  lands 
taken  and  expenses  incurred  in  the  construction  of  local 
improvements,  under  the  void  act  of  March  19,  1890,  and 
as  such  should  be  sustained.  Although  an  act  be  uncon- 
-stitutional,  the  legislature  may,  by  a  subsequent  act,  direct 
the  expenses  incurred  by  such  legislation  to  be  paid.  Peo- 
ple V.  Bradley,  64  Barb.  229 ;  In  re  Amberson  Ave.,  179 
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Pa.  St.  684;  Ritchie  v.  Franklin  County,  22  Wall.  67  (22 
L.  ed.  826) ;  State  ex  rel.  Hemen  v.  Ballard,  16  Wash* 
418 ;  Town  of  Ouilford  v.  Board,  18  N.  Y.  148. 

The  generality  of  a  title  is  no  objection  to  it,  so  long  as 
it  is  not  made  a  cover  to  legislation  incongruous  in  itself, 
and  which  by  no  fair  intendment  can  be  considered  as- 
having  a  necessary  or  proper  connection.  The  legislature 
must  determine  for  itself  how  broad  and  comprehensive 
shall  be  the  object  of  a  statute,  and  how  much  particular- 
ity shall  be  expended  in  the  title  defining  it.  Cooley, 
Constitutional  Limitations  (6th  ed.),  p.  178;  Board  of 
Directors  v.  Peterson,  4  Wash.  150;  Lancey  v,  Kinff 
County,  16  Wash.  10  (34  L.  R.  A.  817) ;  People  v.  San 
Francisco,  36  Cal.  696 ;  Hall  v.  Slabaugh,  37  N.  W.  845 ; 
Bourland  v,  Hildreth,  26  Cal.  180;  Montclair  v.  Bams- 
dell,  107  U.  S.  166  (27  L.  ed.  431) ;  Commissioners  of 
King  County  v.  Davis,  1  Wash.  290. 

The  act  of  March  19,  1896,  is  not  special  legislation. 
"  The  number  of  persons  upon  whom  the  law  shall  have 
any  direct  effect  may  be  very  few,  by  reason  of  the  subject 
to  which  it  relates;  but  it  must  operate  equally  and  uni- 
formly upon  all  brought  within  the  relations  and  circum- 
stances for  which  it  provides."  Sutherland,  Statutory 
Construction,  §  124;  Bell  v.  Maish,  36  N.  E.  368;  Brown. 
V.  Vandyke,  65  Am.  Dec.  262;  Holmes  &  B.  Furniture 
Co.  V.  Hedges,  13  Wash.  697 ;  North  Biver  Boom  Co.  v. 
Smith,  16  Wash.  138 ;  Pullman  v.  Hungate,  8  Wash.  520; 
Ex  parte  Koser,  60  Cal.  177 ;  Ex  parte  Lichtenstein,  QT 
Cal.  369  (66  Am.  Rep.  713). 

The  line  that  separates  a  public  use  from  uses  that  are 
private  is  indeed  a  hard  one  to  define.  Cooley,  Consti- 
tutional Limitations  (6th  ed.),  664  et  seq.;  7  Lawson, 
Rights,  Rem.  &  Prac,  §  3886.  "  It  is  not  necessary  that 
the  public  at  large  shall  be  benefited,  but  only  that  part  of 
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the  public  affected  by  want  of  proper  drainage  or  hj  the 
improvement  to  be  made."  Ohesbrough  v.  Commission- 
ers, 87  Ohio  St  508 ;  Wurts  v.  Hoagland,  114  U.  S.  606 
(29  L.  ed.  229) ;  Oilmer  v.  Lime  Point,  18  Cal.  229 ;  Tal- 
bat  V.  Hudson,  Itf  Gray,  417 ;  Ellinghouse  v.  Taylor,  48 
Pac.  757.  The  reclamauon  of  these  lands  will  add  great- 
ly to  the  productive  area  of  land,  increase  the  taxable 
wealth  of  the  state,  promote  immigration,  conduce  to  the 
public  health  and  welfare.  These  objects  constitute  a 
public  use.  Butte,  A.  &  P.  By.  Co.  v.  Montana  U.  By. 
Co.,  41  Pac.  232  (31  L.  E.  A.  298,  50  Am.  St.  Eep. 
508) ;  Lindsay  Irrigation  Co.  v.  Mehrtens,  82  Pac.  802 ; 
Oury  V.  Goodwin,  26  Pac.  376 ;  Heick  v.  Voight,  110  Ind. 
279 ;  In  re  Central  Irr.  District,  49  Pac.  354 ;  Hand  O. 
M.  Co.  V.  Parker,  59  Ga.  419 ;  FallbrooJe  Irr.  District  v. 
Bradley,  164  U.  S.  112  (41  L.  ed.  369) ;  Dayton  0.  d  S. 
M.  Co.  V.  Seawell,  11  Nev.  894. 

The  opinion  of  the  court  was  delivered  by 

Kbavib^  J. — ^Action  by  respondent  to  condemn  a  right 
of  way  through  appellants'  premises  for  a  ditch,  which 
had  previously  been  constructed  under  the  provisions  of 
an  act  ^^  To  provide  for  the  construction,  repairing  and 
protection  of  drains  and  ditches  for  agricultural,  sanitary 
and  domestic  purposes,  and  to  provide  for  the  organiza- 
tion of  drainage  districts,"  approved  March  19,  1890. 
Laws  1889-90,  p.  652.  The  proceedings  to  condemn  were 
taken  under  the  act  approved  March  19,  1895  (Laws 
1895,  p.  142,  Bal.  Code,  §§  8755-3762),  entitled,  "An  act 
providing  for  the  payment  of  expenses  incurred  in  com- 
pliance with  an  act  entitled,  ^An  act  to  provide  for  the 
construction,  repairing  and  protection  of  drains  and 
ditches  for  agricultural,  sanitary  and  domestic  purposes, 
and   to   provide  for   the  organization   of   drainage   dis- 
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tricts/  '^     A  trial  was  had  without  the  intervention  of  a 
jury,  and  the  facts  found  by  the  court- 

The  court  found  that  on  the  12th  of  August,  1890^  a 
petition  was  filed  in  writing  with  the  board  of  county 
oommissioners  of  the  respondent,  in  accordance  with  §  4 
of  the  act  approved  March  19,  1890,  praying  for  the  con- 
struction of  a  public  ditch  along  the  route  designated,  and 
at  the  same  time  petitioner  filed  his  bond  required  by  §  5 
of  said  act,  which  bond  was  duly  approved.  Thereafter 
th«  county  commissioners,  under  the  provisions  of  the 
act,  undertook  the  construction  of  the  ditch,  and  ordered 
the  same  surveyed  by  the  county  surveyor,  in  conformity 
to  the  provisions  of  the  act;  that  the  surveyor  filed  his 
report,  showing  the  location  and  survey  of  the  ditch,  with 
the  estimates  of  the  cost  of  location  a^^id  construction ;  that 
notices  were  given  to  the  owners  of  the  land  over  which  the 
survey  was  made  and  the  ditch  located;  that  contracts 
were  made  for  the  construction  of  the  ditch  under  the 
provisions  of  said  act,  and  that  the  ditch  was  completed 
about  the  8th  day  of  July,  1894;  that  all  the  owners  of 
the  land  had  actual  knowledge  of  the  entry  upon  said  lands 
and  the  construction  of  the  ditch,  during  the  progress  of 
the  work ;  that  the  commissioners,  at  the  request  of  A.  F» 
Ghrdon,  one  of  the  appellants,  and  under  his  instructions, 
placed  a  frame  culvert  over  the  ditch  at  the  mouth  of  the 
same  and  covered  it,  at  an  additional  expense  of  $380; 
that,  subsequent  to  the  construction  of  the  ditch,  the  com- 
missioners, under  the  provisions  of  the  said  act  of  1890, 
assessed  the  lands  benefited  as  provided  in  the  act,  and 
that  none  of  the  assessments  were  ever  paid ;  that  the  cost 
of  the  construction  and  location  of  the  ditch  was 
$7,584.50.  The  court  found  that  the  route  selected  by 
the  commissioners  for  the  ditch  was  the  natural  and  most 
practicable  route  for  the  drainage  of  the  lands,  and  that 
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all  of  the  lands  over  which  the  ditch  was  conBtructed  were 
low,  wet  and  swamp  lands,  except  lots  3  and  4  of  appel- 
lants, and  that  the  ditch  afforded  ample  facilities  for  the 
proper  drainage  of  the  lands ;  that  all  of  said  lands  were 
agrictdtnral  lands  and,  with  proper  drainage,  valuable  for 
agricnltnral  purposes.  The  court  assessed  the  damages 
for  right  of  way  through  appellants'  premises,  irrespective 
of  the  benefits  from  the  construction  of  said  drainage 
ditch,  and  found  as  a  conclusion  of  law  that  respondent 
was  entitled  to  condemn  the  strip  of  land  through  appel- 
lants' premises,  and  that  the  route  selected  for  the  ditch 
was  practicable;  that  necessity  exists  for  condemnation 
of  the  right  of  way  through  appellants'  premises ;  that  the 
construction  of  the  ditch  is  conducive  to  the  public  health, 
convenience  and  welfare. 

Appellants  have  objected  to  several  material  findings 
of  fact  made  by  the  superior  court  as  not  sustained  by 
the  testimony;  but,  after  an  examination  of  the  evidence 
from  the  statement  of  facts,  we  are  not  disposed  to  disturb 
the  findings*  The  compliance  with  the  law  of  1890  was 
substantially  correct.  The  opportunity  for  appellants  to 
be  heard  before  the  ditch  was  ordered  constructed  was 
given  as  required  in  the  drainage  law  of  1890,  and  appel- 
lants also  requested  certain  particular  work  to  be  done  in 
connection  with  the  ditch,  which  request  was  complied 
with  by  the  county  commissioners.  !N'o  assessment  was 
collected  for  the  construction  of  the  ditch,  including  the 
right  of  way,  because  the  act  of  1890,  supra,  was  adjudged 
unconstitutional  by  this  court  in  the  case  of  Skagit  County 
V.  Stiles,  10  Wash.  388  (89  Pac.  116),  following  AsJeam 
V.  King  County,  9  Wash.  1  (86  Pac.  1097).  The  latter 
case  involved  the  right  of  the  county  to  condemn  lands  for 
right  of  way  for  a  ditch  for  drainage  purposes,  and  it  was 
said  that,  under  the  provisions  of  the  law,  there  was  no 
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attempt  to  have  the  damages  incident  to  taking  of  private 
property  assessed  and  compensated  for  in  the  first  in- 
stance; and,  if  the  property  owner  did  not  appear  and 
himself  take  the  initiative,  the  law  provides  that  his  prop- 
erty can  be  taken  without  there  being  an  assessment  of 
damages,  and  without  the  payment  of  any  compensation 
whatever,  and  therefore  was  in  conflict  with  §  16  of  article 
1  of  the  constitution.  In  Skagit  County  v.  Stiles,  supra, 
it  was  further  adjudged  that  the  whole  act  was  unconsti- 
tutional, because  of  the  failure  to  provide  for  compensa- 
tion for  land  taken  for  right  of  way.  By  the  law  of  1895, 
supra,  the  legislature  provided  for  the  payment  of  ex- 
penses incurred  in  substantial  compliance  with  the  act  of 
1890.  It  is,  however,  urged  by  counsel  for  appellants, 
that  the  legislature  could  not  validate  the  unconstitutional 
law  of  1890  and  authorize  the  payment  of  expenses  in- 
curred thereunder;  and  it  is  maintained  that,  the  law  of 
1890  having  been  adjudged  unconstitutional,  it  was  as  if 
no  law  had  been  enacted,  and  that  no  subsequent  legisla- 
tion could  give  such  invalid  law  any  validity.  But  the 
legislature  in  1895  did  not  attempt  to  give  virtue  to  the 
act  of  1890.  It  did,  however,  recognize  a  moral  obliga- 
tion to  pay  expenses  incurred  under  the  law  of  1890 ;  and 
this  it  might  do,  and,  though  an  act  of  the  legislature  may 
be  imconstitutional,  yet  subsequent  legislation  may  prop- 
erly direct  expenditures  incurred  under  such  legislation 
to  be  paid.  3  Am.  &  Eng.  Enc.  Law,  p.  678 ;  People  v. 
Bradley,  64  Barb.  228;  Ritchie  v.  Franklin  County,  22 
Wall.  67  (22  L.  ed.  825). 

The  town  of  Ballard  was  incorporated  in  this  state 
under  act  of  February  2,  1888,  which  law  was  held  uncon- 
stitutional in  Territory  v.  Stewart,  1  Wash.  98  (23  Pac. 
406).  Afterwards  the  town  attempted  to  reincorporate 
under  act  of  March  27,  1890.      The  latter  act  was  also 
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held  void  in  Tovm  of  Denver  v.  Spokane  Fallsy  7  Wash. 
226  (34  Pac.  926).  After  the  attempt  to  reincorporate 
was  made,  proceedings  were  taken  for  the  improvement 
of  a  large  number  of  streets  in  the  citj^  and  assessments 
were  levied  to  pay  the  expenses.  The  assessments  were 
not  paidy  and  street  grade  warrants  were  issued  hj  the  city 
to  contractors  in  payment  of  labor  and  material.  These 
warrants  were  presented^  but  not  paid;  and  on  March  9, 
1893,  the  legislature  legalized  and  validated  the  reincor- 
poration of  the  towns  and  cities  under  the  act  of  March  9, 
1890.  It  was  ruled  in  State  ex  rel.  Hemen  v.  Ballard, 
16  Wash.  418  (47  Pac.  970),  that  contracts  for  local  im- 
provements in  towns  illegally  incorporated  under  the  acts 
of  1888  and  1890  are  expressly  validated  by  laws  of  1893, 
p.  183  (Bal.  Code,  §  705),  providing  for  the  legalization 
of  towns  which  have  attempted  to  incorporate  or  reincor- 
porate, and  a  reassessment  for  such  improvements  is  au- 
thorized by  Laws  1893,  p.  226  (Bal.  Code,  §§  1139-1149). 
See,  also,  Pullman  v.  Hungate,  8  Wash.  519  (36  Pac. 
483)  ;  State  ex  rel.  Traders'  National  Bank  v.  Winter,  15 
Wash.  407  (46  Pac.  644) ;  United  States  v.  Realty  Co., 
163  U.  S.  427  (16  Sup.  Ct.  1120). 

The  objection,  that  the  title  to  the  law  of  1895  is  insuf- 
ficient to  provide  for  an  assessment  according  to  benefits 
upon  lands  drained  for  the  payment  of  right  of  way,  is 
not  tenable,  under  the  decisions  in  this  state.  The  law 
of  1895  is  not  special  legislation.  It  applies  alike  to  all 
lands  and  persons  similarly  situated,  and  where  action  is 
taken  under  its  provisions  to  drain  lands  for  the  purposes 
mentioned  in  the  act.  Neither  is  the  law  open  to  the 
objection  that  private  property  is  taken  for  private  use. 
The  construction  of  ditches  for  drainage  of  land  otherwise 
useless  for  agricultural  purposes  is  recognized  as  a  public 
use.    Cooley,  Constitutional  Limitations  (5th  ed.),  p.  659. 
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It  is  not  necessary  that  the  public  at  large  shall  be  bene- 
fited^ but  only  that  part  of  the  public  affected  by  want 
of  proper  drainage  or  by  the  improyement  to  be  made. 
Chesbrough  v.  Commissioners,  37  O.  St  508;  Lewis^ 
Eminent  Domain,  §  185 ;  Wurts  v.  Hoagland,  114  U.  S. 
606  (5  Sup.  Ct.  1086) ;  Ellinghouse  v.  Taylor,  19  Mont. 
462  (48  Pac.  757) ;  Lindsay  Irrigation  Co.  v.  Mehrtens,. 
97  Cal.  676  (32  Pac.  802) ;  In  re  Central  Irrigation  Dis- 
trict,  117  Cal.  382  (49  Pac.  359). 

Cooley  on  Taxation  (2d  ed.),  p.  616,  observes: 

"  The  expense  of  constructing  drains  in  order  to  relieve 
swamps,  marshes  and  other  low  lands  ...  is  usual- 
ly provided  for  by  special  assessments.  .  .  .  But 
where  any  considerable  tract  of  land,  owned  by  different 
persons,  is  in  a  condition  precluding  cultivation,  by  reason 
of  excessive  moisture  which  drains  would  relieve,  it  may 
well  be  said  that  the  public  have  such  an  interest  in  the 
improvement,  and  the  consequent  advancement  of  the  gen- 
eral interest  of  the  locality,  as  will  justify  the  levy  of 
assessments  upon  the  owners  for  drainage  purposes.  Such 
a  case  would  seem  to  stand  upon  the  same  solid  groimd 
with  assessments  for  levee  purposes,  which  have  for  their 
object  to  protect  lands  from  falling  into  a  like  condition 
of  uselessness." 

See,  also,  Hagar  v.  Supervisors,  47  Cal.  222. 

As  observed  by  some  of  the  authorities  cited,  it  is  some- 
times difficult  to  draw  a  precise  line  of  distinction  between 
the  public  and  private  objects  of  improvements  of  the 
nature  under  consideration  here.  It  is  true,  the  owner 
of  land  may  use  it  and  cultivate  it  as  he  desires,  so  long 
as  he  does  not  injuriously  affect  the  rights  of  others.  But 
the  public  also  has  an  interest  beyond  that  of  the  mere- 
sanitary  condition  of  land,  and  founded  upon  other  and 
different  principles  than  the  controlling  or  abatement  of 
nuisances,  where  any  considerable  number  of  persons  are 
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concerned,  or  tract  of  land  is  useless,  and  improvements 
may  be  made  commensurate  to  the  benefits  received,  and 
the  land  itself  may  be  taxed  for  such  benefits.  The  prin- 
ciple requires  careful  application,  but  many  illustrations. 
of  its  existence  can  be  found  sustained  by  the  highest 
authority. 

But  the  condemnation  of  right  of  way  through  the 
premises  of  appellants  being  for  a  public  use,  there  only 
remains  a  consideration  of  the  provision  made  for  the 
payment  for  the  injury  to  the  land  taken.  The  pro- 
visions made  for  such  .payment  in  the  act  under  considera- 
tion here  seem  to  be  fully  met  and  approved  in  the  case  of 
Hansen  v.  Hammer,  15  Wash.  315  (46  Pac.  882).  In 
that  case  the  act  for  establishing  diking  districts  (Laws 
1895,  p.  304,  BaL  Code,  §§  3678-3714)  was  construed^ 
and  the  court  said: 

'^  We  are  not  disposed  to  hold  the  act  unconstitutional 
.  While  the  cost  is  to  be  paid  for  by  an  assess- 
ment upon  the  property  benefited,  authority  can  be  given 
by  the  legislature  ...  to  collect  iiie  assessments 
in  advance  of  the  commencement  of  actual  construction. 
While  the  owners  of  land  to  be  taken  for  a 
right  of  way  have  a  right  to  compensation  before  they  are 
dispossessed,  whether  by  a  municipal  or  any  other  cor- 
poration, and  the  money  therefor  must  be  provided  in 
^me  m^er  for  all  sudi  owners  not  waivi^  advanced 
payment,  still  all  the  preliminaries,  including  condemna- 
tion proceedings,  to  ascertain  the  cost  and  everything  in 
advance  of  the  commencement  of  actual  construction,  can 
be  carried  on  and  completed  before  it  is  necessary  to  take 
the  land,  and  the  decree  of  condemnation  can  provide  for 
payment  before  the  owner  is  dispossessed,  and  for  a  for- 
feiture of  the  right  if  not  made  within  a  reasonable  time."* 

The  judgment  of  the  superior  court  is  affirmed. 
SooTT^  C.  J.  and  Aitdebs  and  Gtordoit,  JJ.,  concur. 
DiTKBAB,  J.,  dissents. 
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Skaqit  County^  Respondent,  v.  Geoegb  D.   MgLeast 

et  al..  Appellants. 

DRAINAGE  —  OONDBICNATION  —  BYIDBNOB  — JUOGM  BNT, 

Evidence  in  an  action  to  condemn  a  right  of  way  for  a 
drainage  ditch,  that  the  ditch,  after  its  construction,  was  ex- 
tended, and  thus  caused  greater  damage  to  the  owners  of  the 
land  sought  to  be  condemned,  is  inadmissible,  where  the  alleged 
extension  was  constructed  under  a  different  petition,  and  con- 
demnation of  the  right  of  way  therefor  is  not  sought  in  the 
action  at  bar. 

A  Judgment  condemning  a  right  of  way  for  a  ditch  for  drain- 
age purposes  should  provide  that  unless  the  damages  assessed 
be  paid  within  a  reasonable  time  fixed  by  the  court,  the  right 
to  appropriate  shall  be  thereafter  forfeited. 

Appeal  from  Superior  Court,  Skagit  County. — ^Hou. 
Jbsse  p.  Housbb^  Judge.     Modified. 

E.  C.  Million,  for  appellants. 

I.  E.  Shrauger,  George  A.  Joiner,  H.  B.  Slauson,  Frank 
Quinby,  and  James  A.  Haight,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Rbavis^  J. — ^Action  brought  in  the  superior  court  of 
Skagit  county  by  respondent  to  condemn  a  right  of  way 
through  the  premises  of  appellants  for  a  ditch  for  drain- 
age, under  the  act  of  the  legislature  of  1895  (Bal.  Code, 
§§  8755-8762).  The  ditch  was  constructed  under  the  act 
approved  March  19,  1890,  and  the  adjoining  property 
assessed  to  pay  for  such  construction.  Appellants  de- 
murred to  the  petition  for  condemnation,  the  demurrer 
was  overruled,  and  a  jury  empaneled  and  the  cause  tried. 
Upon  the  verdict  of  the  jury,  a  decree  of  condemnation 
was  rendered. 
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Three  errors  are  assigned  by  appellants :  overruling  the 
demurrer,  the  rejection  of  certain  testimony  relating  to 
damages,  offered  by  appellants  at  the  trial,  and  that  the 
decree  did  not  specify  the  time  within  which  the  respond- 
ents should  pay  into  court,  for  the  use  and  benefit  of  the 
appellants,  the  amount  awarded  as  damages,  and  that,  in 
case  of  failure  to  make  such  payment,  the  action  should 
be  dismissed. 

The  principal  contention  made  by  appellants  is  that  the 
acts  of  1895  and  1890  are  unconstitutional.  But  these 
objections  all  fall  within  the  decision  rendered  recently  in 
the  case  of  Lewis  County  v,  Gordon,  ante,  p.  80,  and 
were  resolved  against  appellants. 

At  the  trial,  testimony  was  offered  by  appellants  tend- 
ing to  show  that  the  ditch  for  which  the  lands  were  con- 
demned was,  after  its  construction,  extended,  and  that  the 
extension  was  practically  a  continuation  of  the  ditch  de- 
Bcribed  in  the  petition,  and  that  the  extension  ditch  carried 
water  which  would  probably  flow  in  other  directions  into 
the  ditch  across  appellants'  lands,  thereby  causing  addi- 
tional water  to  pass  through  the  ditch  on  appellants'  lands 
and  causing  a  greater  damage  in  addition  to  that  caused 
by  taking  water  from  contiguous  lands  which  were  owned 
by  appellants.  Such  testimony  was,  upon  objection  by 
respondent,  excluded.  But,  under  the  stipulation  found 
in  the  record,  it  was  agreed  that  the  petition  for  the  con- 
struction of  the  ditch  was  filed  with  the  county  commis- 
sioners February  11,  1891 ;  and  that  under  such  petition 
the  contract  was  let  and  a  ditch  constructed,  and  it  was  the 
same  ditdh  the  right  of  way  of  which  was  sought  to  be 
condemned.  On  August  3,  1892,  another  and  different 
petition  was  presented  to  the  county  commissioners  by  dif- 
ferent petitioners,  to  drain  lands  lying  north  and  east  of 
the  system  of  ditches  then  located.      The  latter  ditch  was 
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SO  constructed  that  it  emptied  its  waters  into  the  upper 
€nd  of  the  ditch  first  constructed,  and  for  which  right  of 
way  is  sought  to  be  condemned.  Under  the^  stipulation 
the  testimony  offered  was  incompetent. 

It  is  also  urged  by  appellants  that  the  court  should  have 
made  an  order  requiring  respondent  to  pay  the  damages 
assessed  within  a  reasonable  time,  which  order  was  re- 
quested by  appellants.  We  think  this  request  should  have 
been  granted.  It  was  so  indicated  in  the  case  of  Hansen 
V.  Hammer,  16  Wash.  315  (46  Pac.  832). 

The  case  is  therefore  remanded  to  the  superior  court 
with  directions  to  modify  the  judgment  so  as  to  provide 
that  respondent  shall  pay  the  amount  of  damages  stated 
in  the  judgment  to  appellants,  within  a  reasonable  time, 
to  be  found  by  the  court,  or  that  the  right  to  appropriate 
the  right  of  way  through  the  premises  of  appellants  be 
thereafter  forfeited;  and,  with  such  modification,  the 
judgment  of  condemnation  is  in  all  respects  affirmed.  No 
costs  on  appeal  will  be  taxed  in  favor  of  either  party. 

Scott,  0.  J.,  and  Ain)EBs  and  Gobdoit,  JJ.,  concur. 

Duiq^BAB,  J.,  dissents. 


^  0^  [No.  3073.    Decided  October  Id,  1898.1 

The  State  of  Washijs^gton,  Respondent,  v.  D.  M.  Mo- 

CoBMiOK,  Appellant 

INVOBHATION  —  DUPLICITY  —  MIBCONDUCT    OF     COURT  —  INTEBFKRBKCS 

WITH  JUBT. 

The  fact  that  under  an  information  charging  the  defendant 
with  the  crime  of  assault  with  a  deadly  weapon  he  might  be 
convicted  of  assault  and  battery,  or  an  assault,  does  not  render 
it  Invalid  as  charging  more  than  one  crime,  since  these  are  but 
lesser  grades  of  the  oftense  charged. 
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A  conyiction  will  be  reversed  where  the  court,  without  per- 
miseion  of  the  defendant,  delivered  to  certain  of  the  Jurors 
letters  and  a  newspaper  addressed  to  them,  although  the  letters 
were  from  a  distance  and  had  been  in  transit  for  several  days, 
and  the  newspaper  contained  nothing  relative  to  the  cause 
on  trial. 

Appeal  from  Superior  Court,  Stevens  County. — ^Hon. 
Ohabubs  H.  Xf.at.^  Judge.     Beversed. 

William  J.  Oaibraith,  and  John  B.  Slater,  for  appel- 
lant. 

H.  0.  Kirhpatrich,  Prosecuting  Attorney,  for  respond- 
ent 

The  opinion  of  the  court  was  delivered  by 

ScoTT^  C.  J. — The  defendant  has  appealed  from  a  con- 
action  and  sentence  on  the  following  information: 

'^H.  O.  Eirkpatrick,  prosecuting  attorney  in  and  for 
the  county  of  Steveng  and  state  of  Washington,  comes 
here  into  court  and  in  the  name  and  by  the  authority  of 
the  state  of  Washington,  gives  the  court  to  understand 
and  be  informed  that  the  said  defendant,  D.  M.  McCor- 
mick  is  hereby  charged  with  the  crime  of  assault  with  a 
deadly  weapon  with  intent  to  commit  murder,  committed 
as  follows,  to-wit: 

"  That  on  the  11th  day  of  February,  A.  D.  1898,  at 
the  county  of  Stevens  and  state  of  Washington,  D.  M. 
McCormick,  then  and  there  being,  did  then  and  there 
unlawfully,  feloniously,  maliciously,  purposely  and  forci- 
bly assault,  beat,  cut,  stab  and  wound  one  William  Dun- 
can, with  a  deadly  weapon,  to-wit :  A  knife  which  he  the 
said  D.  M.  McCormick,  then  and  there  had  and  held  in 
his  hand  with  intent  then  and  there  to  kill  and  murder 
him  the  said  William  Duncan,  contrary  to  the  statute  in 
fluch  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Washington." 
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It  is  contended  that  a  demurrer  to  the  information 
should  have  been  sustained  by  the  court,  because  it  charges 
more  than  one  crime.  This  information  was  evidently 
drawn  under  §  22  of  the  Penal  Code  (Bal.  Code,  §  7057). 
Although,  in  the  preliminary  part,  assault  with  a  deadly 
weapon  is  stated,  it  was  not  sufficient,  and  evidently  was 
not  intended,  to  charge  an  offense  under  §  23  (Bal.  Code, 
§  7058)  ;  and  the  fact  that  under  this  information  defend- 
ant might  have  been  convicted  of  assault  and  battery,  or 
an  assault,  under  §§  19  and  20  (Bal.  Code,  §§  7054, 
7065),  would  not  affect  its  validity,  these  being  but  lesser 
grades  of  the  offense  charged. 

A  number  of  questions  have  been  presented  upon  the 
appeal,  which  will  not  be  considered,  as  they  are  not  likely 
to  arise  upon  a  re-trial,  and  the  cause  must  be  reversed 
upon  the  fourth  error  assigned.  It  is  based  upon  the  fol- 
lowing facts :  After  the  jury  had  retired  to  consider  the 
case,  the  court  authorized  two  letters  and  a  paper  to  be 
delivered  to  certain  of  the  jurors.  This  matter  was  pre- 
sented in  a  motion  for  a  new  trial,  whereupon  the  court 
made  the  following  statement,  which  is  incorporated  in 
the  record: 

"  'Yesterday  during  the  noon  recess  and  just  before 
court  convened,  the  bailiff,  Mr.  Aubin,  handed  me  two 
letters  addressed  to  two  of  the  jurors  then  serving  upon 
the  jury  in  this  case,  and  wanted  my  permission  to  deliver 
such  letters  to  the  jurors  addressed,  and  also  at  the  same 
time  a  newspaper.  After  examining  the  letters  and  see- 
ing that  they  were  both  from  a  considerable  dif tance  from 
Stevens  county,  and  had  been  in  transit  for  several  days, 
said  bailiff  was  permitted  to  deliver  the  letters  to  the 
jurors  addressed,  and  after  examining  the  paper  and  see- 
ing that  it  contained  nothing  relative  to  this  cause,  per- 
mitted it  to  be  delivered  to  the  juror.' '' 

The  matter  was  not  submitted  to  the  defendant  for  his 
permission,  and  we  think  it  was  error  for  the  court  to  send 
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the  letters  in  question  to  the  jurors  for  whom  they  were 
intended.  It  is  the  intention  of  the  law  that  jurors  in 
all  actions  shall  be  most  carefully  guarded  from  outside 
influences ;  and  while  it  is  probably  true,  in  this  case,  that 
the  documents  sent  in  did  not  influence  them  in  arriving 
at  their  verdict,  it  is  possible  that  they  did  so.  It  is  cer- 
tainly conceivable  that  the  envelopes  containing  the  letters 
might  have  been  opened  and  communications  to  the  jury 
inserted  therein,  and  the  envelopes  again  sealed  in  such  a 
manner  as  to  escape  detection.  There  is  no  claim  that  the 
court  opened  or  examined  the  letters.  It  is  not  necessary 
to  establish  that  the  letters  did  contain  anything  damaging 
to  the  defendant.  The  opportunity  was  given,  and  the 
fact  that  they  might  have  contained  something  of  the  kind 
is  sufficient 

The  judgment  is  reversed  and  the  cause  remanded  for 
a  new  triaL 

DuNBAB,  Reavis,  Andees  and  Gobdon^  JJ.,  concur. 


[No.  3130.    Decided  October  19, 1898.J 

Thomas  Garneatt  et  al..  Respondents,  v.  Pobt  Blakblt 

Mill  CoMPAinr,  Appellant, 

iiPPEAL  —  AMOUNT  IN  CONTBOVXB8T. 

Under  art.  4,  8  4,  of  the  constitution,  prohibiting  appellate 
jurisdiction  In  actions  for  the  recovery  of  money,  where  the 
amount  in  controversy  Is  less  than  $200,  the  consolidation  of  a 
number  of  actions  by  different  plaintiffs  against  the  same  de- 
fendant, the  amounts  Involved  In  each  case  being  less  than  $200, 
win  not  Invest  the  supieme  court  with  jurisdiction  of  an  appeal 
from  the  judgments  rendered,  although  their  aggregate  sum  is 
largely  in  excess  of  $200,  where  each  plaintiff  had  a  distinct  and 
separate  cause  of  action,  and  could  not  recover  unless  he  showed 
that  he  was  Individually  entitled  to  a  Judgment. 

7—20  WASH. 
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Appeal  from  Superior  Court,  Kitsap  County. — ^Hon. 
Pbank  T.  Reid,  Judge.    Appeal  dismissed. 

Struve,  Allen  J  Hughes  &McMicleen,  for  appellant 
Dennis  &  Lose,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — This  action  was  brought  by  the  plaintiffs 
to  recover  from  the  defendant  damages  on  account  of  the 
destruction  or  conversion  of  certain  saw-logs  by  the  de- 
fendant, on  which  the  plaintiffs  had  liens  for  labor  per- 
formed in  cutting  and  hauling  such  logs.  These  liens 
had  been  established  in  a  prior  action.  Judgment  was 
obtained  in  different  sums  for  the  different  plaintiffs  in 
the  action.  Fifty  plaintiffs  were  joined  in  this  action, 
and  of  the  judgments  obtained  forty-three  out  of  the  fifty 
are  for  less  than  $200  each.  The  defendant  having  ap- 
pealed from  the  judgment  entered,  these  forty-three 
plaintiffs  and  plaintiff  F.  W.  Parsons  moved  to  dismiss 
as  to  each  of  them  on  the  ground  that  this  court  has  no 
jurisdiction  of  the  cause  as  to  each  of  them,  because  the 
amount  in  controversy  is  less  than  $200.  We  think  this 
motion  must  prevail.  Each  of  these  plaintiffs  has  had  a 
claim  adjudicated  against  this  defendant  which  was  en- 
tirely distinct  and  separate  from  the  claims  of  the  other 
plaintiffs.  They  each  one  had  a  separate  right  of  action, 
and  could  have  maintained  a  separate  suit.  It  is  true 
that  for  convenience  they  were  joined  as  plaintiffs,  yet 
their  demands  were  for  separate  judgments,  and  the  judg- 
ments, in  reality,  were  separate  and  distinct.  The  judg- 
ment which  each  plaintiff  obtained,  or  had  a  right  to 
obtain,  was  based  upon  a  separate  trial  and  examination, 
and  dependent  upon  the  facts  involved  in  the  particular 
case.  One  plaintiff  might  have  recovered  under  the  facts 
proven,  while  the  claim  of  the  other  might  have  been  re- 


GARNEAU  ▼.  FORT  BLAKELT  MILL  €X).  99 

Oct  1896.]  Opinion  of  the  Oonrt — Dunbab,  J. 

jected.  Each  separate  plaintiff  would  have  had  a  right 
to  have  oompromised  his  particular  case,  or  to  have  satis- 
-fied  his  particular  judgment  in  any  manner  he  saw  fit, 
without  consultation  with  the  other  plaintiffs,  or  without 
affecting  their  judgmente.  It  is  argued  by  the  appeUant 
that  the  plaintiffs,  having  submitted  themselves  to  the 
jurisdiction  of  the  court,  and  having  stood  ready  to  re- 
<seive  the  benefits  of  the  joint  trial,  are  now  estopped  from 
raising  the  question  of  jurisdiction;  but  we  do  not  think 
this  argument  is  tenable.  The  law  permits  them  to  join 
in  these  trials  simply  for  the  purpose  of  convenience,  and 
for  the  purpose  of  saving  costs  to  all  parties ;  but  it  does 
not,  we  think,  affect  any  material  right  which  any  of  the 
plaintiffs  would  have  had  had  he  brought  an  independent 
action  and  have  tried  it  independently.  It  is  also  urged 
that  these  actions  depend  upon  a  lien,  and  that,  the  estab- 
lishment of  the  lien  being  the  basis  of  the  action,  they 
do  not  fall  within  the  constitutional  inhibition;  but  it 
seems  to  us  that  the  establishment  of  the  lien  is  purely 
incidental,  and  that  the  action  is  a  straight  action  for  the 
recovery  of  money.  It  was  held  by  the  United  States 
-supreme  court  in  Farmers*  Loan  &  Trust  Co.  v.  Water- 
man, 106  TJ.  S.  266  (1  Sup.  Ct.  131),  that  where  parties 
severally  asserted  in  the  same  suit  a  separate  cause  of 
action,  the  decrees  which  were  rendered  in  favor  of  them 
respectively  could  not  be  joined  to  render  the  amount  in- 
volved sufficient  to  give  the  court  jurisdiction;  and  the 
•court,  in  discussing  this  question,  uses  the  following  lan- 
guage: 

"  In  determining  this  question  each  claim  will  depend 
on  its  own  facts.  A  recovery  by  one  claimant  will  not 
necessarily  involve  a  recovery  by  another.  While  the 
rights  of  all  depend  upon  establishing  a  liability  of  the 
purchasers  for  the  payment  of  debts  of  a  particular  kind, 
-no  one  can  recover  unless  he  shows  that  there  is  owing  to 
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him  individually  a  debt  of  that  kind.  There  are,  there- 
fore, necessarily  in  the  case  as  many  separate  and  distinct 
controversies  as  there  are  separate  claimants  and  inter- 
venors.  The  purchasers  have  the  right  to  contest  each 
claim  separately/' 

This  is  a  parallel  case,  it  seems  to  us,  with  the  case  at 
bar,  for,  as  we  have  before  seen,  in  the  action  at  bar  a 
recovery  by  one  claimant  will  not  necessarily  involve  a 
recovery  by  another,  and  no  one  can  recover  unless  he 
shows  that  he  is  individually  entitled  to  a  judgment.  This- 
is  the  uniform  holding  of  the  supreme  court  of  the  United 
States,  as  shown  by  the  cases  cited  by  the  petitioner,  to- 
wit:  Ex  parte  Baltimore  &  0.  B.  JS.  Co.,  106  U.  S.  6 
(1  Sup.  Ct.  35),  and  Qihson  v.  Shufeldt,  122  U.  S.  2T 
(7  Sup.  Ct.  1066),  and  Clay  v.  Field,  138  TJ.  S.  479  (11 
Sup.  Ct.  419). 

It  is  conceded  by  the  appellant  that  the  rule  in  United 
States  courts  is  as  above  announced,  but  it  is  claimed  that 
the  federal  authorities  are  not  in  point,  for  the  reason 
that  the  jurisdiction  of  the  federal  courts  is  specified  and 
limited,  while  the  grant  of  appellate  jurisdiction  to  thia 
court  under  the  constitution  is  general,  and  that  whatever 
is  withheld  from  it  comes  by  way  of  exception;  but  we 
do  not  see  that  this  distinction  can  have  any  effect  on  the 
question  in  controversy,  for  the  exception  is  plain  and 
explicit,  and,  in  our  judgment,  this  case  falls  squarely 
within  the  restraint  upon  the  jurisdiction  of  this  court. 
But,  in  addition  to  this,  the  cases  cited  by  the  petitioner 
from  state  courts  under  constitutional  provisions  similar 
to  ours  sustain  their  contention.  Thus,  in  Louisiana  West- 
em  B,  B.  Co.  v.  Hopkins,  33  La.  An.  806,  it  was  held 
that  a  consolidation  of  two  distinct  suits  between  the  same 
parties,  in  each  of  which  the  matter  in  dispute  was  less- 
than  $1,000,  did  not  invest  the  court  with  jurisdiction. 
In  that  case  the  judgment  in  favor  of  the  defendants  ini 
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the  aggregate  was  $2^200,  while  the  jurisdictional  limita- 
tion was  $1,000,  and  it  was  claimed,  as  it  is  here  by  the 
appellant,  that  the  aggregate  amount  allowed  by  the  judg- 
ment to  all  the  defendants  collectively  should  be  the  test 
of  the  jurisdiction,  instead  of  the  amount  of  a  single  judg- 
ment; but  the  court  said,  in  noticing  the  statute  allowing 
the  accumulation  of  the  several  demands  in  one  applica- 
tion: 

''  But  we  cannot  conceive  that  the  statute  can  have  any 
•effect  on  the  jurisdiction  of  this  court,  which  must  deal 
^th  each  land  ower  ae  a  separate  and  distinct  party,  en- 
titled  to  rights  personal  to  himself  and  independent  of 
those  of  his  co-defendants.  There  is  no  community  of 
interest  between  the  various  defendants ;  the  valuation  of 
the  lands  and  damages  of  each  must  be  made  separately, 
and  the  adjudication  affects  each  separately  and  distinct- 
ly, as  though  they  had  been  made  defendants  in  so  many 
-different  suits.'' 

And  so  here  it  is  apparent  that  the  adjudication  affected 
•each  one  of  these  plaintiffs  separately  and  distinctly.  The 
•same  rule  is  announced  in  The  Aultman  &  Taylor  Co.  v. 
Weir,  184  IlL  187  (24  K  E.  771),  and  in  the  other  state 
reports  cited  by  the  respondent.  We  think,  therefore,  that 
in  accordance  with  authority  and  principle  the  motion 
must  be  granted  as  to  those  plaintiffs  whose  judgment  was 
less  than  $200.  It  appearing  also  that  the  claim  of  F.  W. 
Parsons  at  the  commencement  of  the  action  was  less  than 
^$200,  the  motion  to  dismiss  will  also  be  granted  as  to  him. 

Scott,  C.  J.,  and  Rbavts,  Andebs  and  Goedon,  JJ., 
<x>ncur. 
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[No.  2021.    Decided  October  SO,  1808.] 

NoETHWESTEBN  Lttmbeb  CoMPAiTsr,  Appettani,  V.  CiTy 

OF  Aberdeen,  Respondent 

ICtrNIGIPAL  COBFORATtONS  —  GBADINO  CONTRACTS— FAILUBK  TO  COLLECT- 
ASSESSMENTS  —  LIABILITY. 

A  provision  in  a  contract  by  a  city  for  a  street  improvement,, 
that  it  will  duly  and  without  neglect  collect  the  special  assess- 
ments therefor,  does  not  render  the  city  liable  upon  the  con- 
tract,  in  case  of  its  failure  to  comply,  when  the  improvements- 
were  constructed  under  the  assessment  plan  against  the  property^ 
specially  benefited,  and  there  was  no  attempt  to  construct  them, 
at  the  expense  of  the  city  generally. 

Appeal  from  Superior  Court,  Chehalis  County. — ^Hon- 
Chablbs  W.  Hodgdon,  Judge.    AJfirmed. 

Sidney  Moor  Heath,  for  appellant. 
J,  C.  Cross,  for  respondent. 

Peb  Ctjbiam. — This  was  an  action  on  certain  street 
grade  warrants,  wherein  the  plaintiff  sought  to  hold  the 
city  generally  liable.  It  is  contended  that  a  provision  in 
the  contract,  whereby  the  city  agreed  that  it  would  duly 
and  without  neglect  collect  the  special  assessments,  made- 
the  city  generally  liable  on  its  failure  to  do  so,  and  ex- 
cepted the  case  from  the  more  recent  holdings  of  this 
court,  in  the  OermanrAmerican  Savings  Bank  v.  Spokane, 
17  Wash.  315  (49  Pac.  542),  and  the  cases  following  it; 
but  it  is  apparent  that  this  provision  could  not  have  any 
such  effect,  as  the  improvements  were  constructed  under 
the  assessment  plan  against  the  property  specially  bene- 
fited. It  was  not  attempted  to  construct  them  at  the  ex^ 
pense  of  the  city  generally. 

Affirmed. 
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Susan  Cltxm,  Appellant,  v.  Emma  J.  Babklet  et  al.. 

Respondents, 

BYIOBNCB  —  NON-BZPBST   WITNB88B8. 

The  admission  of  the  opinions  of  non-expert  witnesses  upon 
questions  of  sanity  being  largely  within  the  discretion  of  the 
trial  court,  error  cannot  be  predicated  upon  the  court's  refusal 
to  permit  non-expert  witnesses  to  state  whether,  in  their  Judg- 
ment, an  alleged  insane  grantor  was  competent  to  execute  the 
deed  in  controversy. 

Appeal  from  Superior  Court,  Jefferson  County. — ^Hon. 
James  6.  MgClinton,  Judge.    AfSrmed. 

Metcalfe  &  Jurey,  for  appellant : 

To  show  when  non-experts  may  testify  to  their  opinions, 
counsel  cite:  Meeker  v.  Meeker,  74  Iowa,  352  (7  Am. 
St  Eep.  489)  ;  Beaubien  v.  Cicotte,  12  Mich.  459 ;  Wood- 
cock V.  Woodcock,  80  N.  W.  894 ;  Carpenter  v.  Hatch,  15 
Atl.  219 ;  People  v.  Sanford,  43  Cal.  29 ;  State  v.  Leeh- 
man,  49  K  W.  8 ;  Mull  v.  Carr,  32  N.  E.  591 ;  State  v. 
Mater,  15  S.  E.  991 ;  Kilgore  v.  Cross,  1  Fed.  578 ;  Amer- 
ican Bible  Society  v.  Price,  115  lU.  623;  Parkhurst  v. 
Hosford,  21  Fed.  827;  Pidcock  v.  Potter,  8  Am.  Rep. 
181 ;  Clary  v.  Clary,  2  Ired.  78 ;  Rogers  Expert  Testi- 
mony (2d  ed.),  §  67;  Thompson,  Trials,  §§  589,  592. 

A.  R.  Coleman,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — Suit  to  cancel  and  annul  a  deed  alleged  to 
have  been  executed  by  David  Spoor,  decedent,  to  respond- 
ent Emma  J.  Barkley.  The  appellant  claimed  title  to  cer- 
tain real  estate  in  Port  Townsend,  under  a  will  made  by 
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David  Spoor,  her  brother,  devising  the  whole  of  his  estate 
to  her.  The  will  was  made  and  published  about  one  year 
prior  to  the  death  of  Spoor.  About  two  weeks  prior  to  his 
death  Spoor  signed  the  deed  under  which  the  respondent 
Emma  J.  Barkley  claims  title  to  the  real  estate  in  contro- 
versy. The  deed  was  signed  by  David  Spoor  and*  respond- 
ent Mary  Spoor,  his  wife ;  and  for  a  consideration  of  one 
dollar,  subject  to  a  life  estate  in  himself  and  wife,  real 
estate  to  the  value  of  about  $10,000  was  conveyed  to  the 
respondent  Emma  J.  Barkley,  who  is  the  daughter  of 
Mary  Spoor,  wife  of  deceased.  The  grounds  upon  which 
the  deed  is  sought  to  be  canceled  are  that  David  Spoor, 
at  the  time  of  the  execution  thereof,  was  mentally  incom- 
petent, from  protracted  ilhiess,  to  understand  or  compre- 
hend the  nature  and  effect  of  his  act,  and  also  that  the 
deed  was  procured  by  fraud,  coercion  and  undue  influence 
on  the  part  of  the  respondents  Mary  Spoor  and  Emma  J. 
Barkley.  The  case  was  tried  before  the  court  without  the 
intervention  of  a  jury.  The  findings  of  fact  and  conclu- 
sions of  law  were  in  favor  of  the  respondents,  and  a  decree 
entered  in  accordance  therewith  establishing  the  title  of 
the  respondent  Emma  J.  Barkley  imder  the  deed.  The 
appeal  is  from  the  decree. 

A  number  of  objections  have  been  made  by  respondents 
to  the  hearing  of  this  appeal  upon  its  merits.  These  ob- 
jections go  to  the  capacity  of  the  appellant  to  maintain 
the  action  and  to  the  sufficiency  of  the  complaint.  Upon 
consideration,  however,  of  the  objections,  we  have  con- 
cluded to  determine  the  cause  upon  its  merits.  Appellant 
has  excepted  to  the  material  findings  of  fact.  We  have 
examined  the  evidence  in  the  record  carefully,  and  do  not 
think  the  facts  found  by  the  superior  court  should  be  dis- 
turbed. We  are  not  sure  that,  upon  the  evidence  produced 
by  the  appellant,  either  mental  incapacity  of  David  Spoor 


OLUM  V.  BAKKLEY.  105 


Oct.  1898.1  Opinion  of  the  Gonrt  —  Be  avis,  J. 


or  undue  influence  at  the  time  of  the  execution  of  the 
deed,  was  shown ;  but,  when  the  testimony  for  the  respond- 
ents is  considered,  together  with  the  presumption  in  favor 
of  mental  competency  and  will  power  of  the  decedent,  we 
think  the  weight  is  in  favor  of  respondents.  Appellant's 
case  showed  only  that  Spoor  was  for  a  considerable  time 
preceding  his  death  in  very  ill  health  and  suffering  from 
an  incurable  malady.  Appellant  complains  that  non- 
expert witnesses  were  not  permitted  to  state  whether  the 
decedent  was,  in  their  judgment,  competent  to  execute  the 
deed  in  question.  The  evidence,  however,  of  these  wit- 
nesses shows  that  they  testified  fully  as  to  all  facts  which 
they  knew,  and  some  of  these  facts  as  detailed  by  the  wit- 
nesses were  the  conclusions  of  the  witnesses,  from  their 
knowledge  and  the  appearance  of  the  deceased,  of  his 
mental  and  physical  condition  at  or  about  the  time  of  the 
execution  of  the  deed.  The  questions  which  the  witnesses 
were  not  permitted  to  answer  were  not  the  ordinary  tech- 
nical questions  which  are  permitted  to  be  propounded  to 
non-expert  witnesses  to  elucidate  their  opinions,  and  dis- 
cretion has  always  been  exercised  by  the  court  in  receiving 
the  opinions  of  non-expert  witnesses  upon  questions  of 
sanity.  We  do  not  think  any  injury  was  suffered  by  ap- 
pellant on  account  of  the  objections  to  certain  questioi^ 
propounded  by  counsel  for  appellant  and  sustained  by  the 
court,  and,  there  having  been  no  weight  of  evidence  given 
by  appellant  to  show  undue  influence  on  the  part  of  the 
respondents,  the  evidence  offered  by  appellant  relative  to 
declarations  and  statements  of  the  deceased  as  to  his  inten- 
tions to  dispose  of  and  distribute  his  property,  was  not 
material. 

The  judgment  of  the  superior  court  must  be  affirmed. 

Scott,  C.  J.,  and  Anders,  Dunbab  and  Gobdon*^  JJ., 
concur. 
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[No.  3030.    Decided  October  21,  1808.] 

James   Maxwell,  Bespondeni,  v.   John  H.   Gbiffith 

et  txl..  Appellants. 

APPEAL — PBEFARATIOK  OP  TRANSCRIPT — ACTION  ON  ATTACHMENT 
BOND  —  WHEN  PREMATURE  —  ATTORNEY'S  FEE  —  QUESTION  FOB  JXTBY 
—  EVIDENCE  —  JUDICIAL  NOTICE. 

A  motion  to  strike  appellants'  brief,  because  the  latter  had 
not  caused  the  clerk  of  the  lower  court  to  prepare  or  certify 
a  transcript  of  tbe  record  on  appeal  at  the  time  the  brlefto  of 
the  parties  were  prepared,  will  be  denied,  where  the  respondent 
did  not  move  against  the  record  on  that  ground,  or  make  any 
attempt  to  procure  its  preparation  at  an  earlier  date,  and  there 
is  no  showing  that  injury  resulted  therefrom. 

An  action  on  an  attachment  bond  is  premature,  where  an 
appeal  from  the  final  judgment  is  pending,  involving  an  inter- 
locutory order  dissolving  the  attachment,  as  the  provision  of 
Code  Proc,  §  295  (Bal.  Code,  §  6367),  authorizing  an  action  on 
the  bond  before  the  principal  suit  is  determined,  is  repealed 
by  Laws  1893,  p.  119,  S  1>  subd.  1  (Bal.  Code,  §  6500),  providing 
that  an  appeal  from  a  final  Judgment  shall  bring  up  for  review 
any  order  made  in  the  same  action  or  proceeding,  either  before 
or  after  Judgment,  in  case  the  record  presents  it  sufficiently 
for  the  purpose  of  review. 

Both  the  trial  and  the  appellate  court  will  take  Judicial 
notice,  in  an  action  on  an  attachment  bond,  of  the  pendency 
of  an  appeal  involving  an  order  dissolving  the  attachment,  where 
the  records  of  the  respective  courts  disclose  that  fact. 

The  attorney's  fee  received  in  proceedings  for  the  dissolu- 
tion of  an  attachment,  as  distinguished  from  the  attorney's  fee 
for  the  action  on  the  bond,  which  Code  Proc.  §  296  (Bal.  Code, 
8  6357),  provides  shall  be  fixed  by  the  court,  is  a  matter  of 
damages  to  be  submitted  to  the  Jury  in  an  action  on  the  attach- 
ment bond. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Leander  H.  Prathee,  Judge.    Reversed. 

W.  A.  Lewis,  for  appellants: 
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In  the  absence  of  express  statutory  authority  for  the 
court  to  fix  the  amount  of  attorney  fees  to  be  allowed  for 
securing  the  discharge  of  the  attachment  in  the  original 
suit^  such  attorney  fees  are  actual  damages  to  be  alleged, 
proven  and  found  by  the  jury,  in  an  action  on  the  attach- 
ment bond,  the  same  as  any  other  element  of  actual  dam- 
ages. Tyler  v.  Bafford,  SI  San.  608 ;  Brandon  v.  Allen, 
28  La.  An.  60 ;  Heath  v.  Lent,  1  Cal.  410 ;  State  v.  Quge, 
62  Mo.  App.  464;  Higgins  v.  Mansfield,  62  Ala.  267; 
Solomon  v.  McLennan,  81  Iowa,  406 ;  Swift  v.  Plesmer, 
39  Mich.  178 ;  Raymond  v.  Oreen,  12  Neb.  215  (41  Am. 
Bep.  763) ;  Jacobvs  v.  Monongdhela  National  Bank,  35 
Fed.  395 ;  Buckley  v.  Van  Diver,  70  Miss.  622 ;  Byrne  v. 
Gardner,  33  La.  An.  6 ;  Byford  v.  Ovrton,  57  K  W.  588. 

Crow  <&  Williams,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — ^The  plaintiff  recovered  judgment  in  an 
action  upon  an  attachment  bond,  from  which  the  defend- 
ants have  appealed.  A  motion  is  made  to  strike  the  appel- 
lants' brief,  because  at  the  time  the  same  was  prepared, 
and  also  when  the  respondent's  brief  was  prepared,  the 
appellants  had  not  caused  the  clerk  of  the  superior  court 
to  prepare  or  certify  a  transcript  of  the  record  on  appeal. 
We  think  this  motion  should  be  denied,  for  the  reason 
that,  if  the  time  had  elapsed  within  which  to  prepare  the 
record,  the  respondent  should  have  moved  against  it  for 
that  reason.  He  has  not  done  so,  nor,  apparently,  did  he 
make  any  attempt  to  procure  the  preparation  of  the  same 
at  an  earlier  date.  Also,  an  inspection  of  the  respondent's 
brief  and  the  matters  presented  by  the  record  shows  that 
no  injury  resulted  to  him,  nor  has  the  court  been  embar- 
rassed in  considering  the  case. 

At  the  time  this  action  was  begun,  an  appeal  from  the 
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judgment  in  the  principal  action  had  been  taken,  and  was 
pending  in  this  court ;  and  also,  as  a  part  of  the  same,  and 
incorporated  therein,  error  was  alleged  in  the  action  of 
the  court  in  dissolving  the  attachment  That  appeal  is  yet 
pending  and  undetermined,  and  the  appellants  contend 
that  this  action  upon  the  bond  was  prematurely  brought 
for  that  reason.  The  motion  to  dissolve  and  the  order  dis- 
solving the  attachment  were  admitted  in  evidence.  The 
appellants  requested  that  the  entire  record  of  the  prin- 
cipal action  in  the  lower  court  be  admitted  in  evidence, 
and  also  offered  certain  parts  of  it  showing  an  appeal 
from  the  order  dissolving  the  attachment,  which  were  ex- 
cluded by  the  court ;  and  one  of  the  contentions  of  the  re- 
spondent is  that  the  pendency  of  that  appeal  cannot  be 
considered  by  the  court,  because  it  is  not  presented  by  the 
record  in  this  case.  But  it  appears  from  the  documents 
which  were  introduced,  and  also  elsewhere  by  the  record, 
that  this  was  the  attachment  proceeding  involved  in  the 
action  aforesaid,  which  had  been  appealed;  and,  further- 
more, the  records  of  that  court  and  this  showed  that  such 
an  appeal  had  been  taken  and  was  pending,  and  both  that 
court  and  this  should  take  judicial  knowledge  of  the  fact; 
and  the  only  question  to  be  determined  is,  can  an  action 
be  maintained  on  an  attachment  bond  where  dissolution 
has  been  granted  by  the  lower  court,  and  the  judgment 
dissolving  the  attachment  is  appealed  from,  and  its  valid- 
ity undetermined?  In  support  of  his  contention,  the  re- 
spondent cites  §  295,  2  Hill's  Code  (Bal.  Code,  §  5857), 
being  a  part  of  the  attachment  act  passed  in  1886,  which 
contains  a  provision  that  an  action  may  be  brought  on  the 
bond  before  the  principal  suit  is  determined.  He  also 
cites  the  cases  of  Turpin  v.  Whitney,  6  Wash.  61  (32  Pac. 
1022),  decided  before  the  last  appeal  act  went  into  effect, 
and  Jensen  v.  Hughes,  12  Wash.  661  (42  Pac.  127),  and 
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Laws  1893,  p.  119^  providing  for  appeals  to  the  supreme 
ooturt,  §  1  of  which,  in  subdivision  4  (BaL  Code,  §6500), 
authorizes  an  appeal  from  an  order  refusing  to  discharge 
an  attachment,  but  makes  no  specific  mention  of  any  ap- 
peal from  an  order  of  discharga  The  case  of  Turpin  v. 
Whitney  is  not  very  much  in  point,  and  the  case  of  Jensen 
V,  Hughes  was  an  interlocutory  appeal.  The  first  sub- 
division of  said  section  provides  that  an  appeal  from  a 
final  judgment  shall  bring  up  for  review  any  order  made 
in  the  same  action  or  proceeding  either  before  or  after 
judgment,  in  case  the  record  presents  it  sufficiently  for 
the  purpose  of  review.  And  in  Sheppard  v.  Chuisler,  10 
Wash.  41  (38  Pac.  759),  the  court  ruled  that  an  appeal 
would  lie  from  an  order  dissolving  an  attachment  after 
final  judgment.  Also,  in  the  case  of  Windt  v.  Banniza, 
2  Wash.  147  (26  Pac.  189),  it  was  held  that  an  inter- 
locutory appeal  would  not  lie  from  an  order  dissolving 
an  attachment;  but  the  discussion  of  the  case  clearly 
shows  that  the  court  was  of  the  opinion  that  it  might  be 
reviewed  on  an  appeal  after  final  judgment.  The  statute 
having  specially  provided  for  an  appeal  from  an  order  re- 
fusing to  dissolve,  and  not  from  one  dissolving,  an  attach- 
ment, there  was  good  ground  for  holding  that  an  appeal 
from  such  an  order  could  not  be  taken  where  the  principal 
action  was  pending ;  but  this  would  be  all  the  more  reason 
for  holding  that  the  order  might  be  reviewed  in  an  appeal 
from  or  after  the  final  judgment,  otherwise  such  an  order 
could  not  be  reviewed  at  all,  and  in  many  cases  a  judg- 
ment in  favor  of  the  plaintiff  in  the  principal  action  would 
be  of  little  or  no  avail  if  the  attachment  lien  should  be 
lost.  The  debt  might  not  be  disputed,  and  the  lien  be  the 
whole  substance  of  the  controversy. 

We  think  it  is  the  intention  of  the  law,  expressed  by  the 
constitution  and  the  acts  of  the  legislature,  that  all  mat- 
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terSy  other  than  those  excepted  in  the  constitution,  passed 
upon  in  the  lower  court,  affecting  the  substantial  rights 
of  parties  litigant,  niay  be  reviewed  by  this  court  in  some 
manner.  And  this  matter  is  clearly  within  the  terms  of 
the  appeal  act  (§  1,  Laws  1893,  aforesaid),  where  it  pro- 
vides for  the  reviewing  of  any  order  made  before  or  after 
judgment  in  any  action  or  proceeding,  eta  Section  295, 
8upra,  is  somewhat  inconsistent  with  §  298  (BaL  Code, 
§  6855),  in  providing  what  is  sufficient  to  authorize  a  re- 
covery, as  one  of  the  conditions  described  in  §  293  is  that 
the  plaintiff  shall  prosecute  his  action  without  delay.  In 
case  an  action  on  the  bond  should  be  brought  before  the 
final  disposition  of  the  principal  action,  the  time  woidd 
BtiU  be  rmming;  and  it  can  hardly  be  supposed  that  it 
was  intended  to  provide  for  several  actions  by  the  same 
plaintiff  on  the  same  undertaking.  But,  aside  from  this, 
we  are  of  the  opinion  that  the  appeal  act  aforesaid  author- 
izes a  review  of  an  order  dissolving  an  attachment  where 
the  appeal  is  taken  after  final  judgment;  and,  this  being 
the  case,  the  provision  of  the  act  of  1886  authorizing  an 
action  on  the  bond  before  the  principal  suit  is  determined 
cannot  stand,  it  being  in  conflict  with  the  later  act.  Con- 
sequently, the  order  dissolving  the  attachment  in  this  case 
having  been  regularly  appealed  to  this  court,  and  unde- 
termined, the  order  of  dissolution  was  not  a  final  one,  but 
was  suspended,  and  therefore  the  action  was  prematurely 
begun. 

A  number  of  questions  have  been  presented  by  the  ap- 
peal which  will  not  be  considered,  as  the  foregoing  dis- 
poses of  the  case;  but  a  controversy  having  aris^i  as  to 
whether  the  attomey^s  fees  for  obtaining  a  dissolution  of 
the  attachment  should  be  fixed  by  the  court  or  by  the  jury, 
and  the  lower  court  having  been  of  the  opinion  that  it  was 
not  a  question  for  the  jury,  under  our  holding  in  Seattie 
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Crockery  Co.  v.  Haiey,  6  Wash.  802  (33  Pac  660,  36 
Am.  St.  Bep.  156),  we  have  deemed  it  best  to  call  atten- 
tion to  the  fact  that  in  the  discussion  of  that  case,  at  page 
314,  the  court  failed  to  observe  the  distinction  between 
the  attorney's  fee  incurred  in  the  dissolution  proceedings 
and  the  attorney's  fee  in  the  action  upon  the  bond.  Sec- 
tion 295,  supra,  provides  that,  in  an  action  upon  the  bond, 
the  attorney's  fee  for  such  action  shall  be  fixed  by  the 
court,  btt  the  attorney's  fee  incurred  in  the  proceedings 
for  dissolving  the  attachment  is  a  matter  of  damages,  to 
be  submitted  to  the  jury  in  an  action  on  the  bond,  the 
same  as  any  other  claim  thereon,  there  being  no  statutory 
provision  to  the  contraiy. 

Beversed  and  remanded,  with  instructions  to  dismiss. 

Andebs,  Dunbab,  Oobdon  and  Rbavis,  JJ.,  concur. 


[No.  2834.  Decided  October  24, 1898.] 

CAiiVTN  KiBTLEY,  Respondent,  v.  County  of  Spokane, 

Appellant, 

COUMT1B8  —  DEFCCTIYB  BRTOGBB  —  LIABILITY  FOB  INJUBIES. 

A  county  is  liable  for  personal  injuries  resulting  from  a 
defective  bridge,  under  Code  Proc.  §  672  (Bal.  Code,  §  6674), 
proYidlng  that  an  action  may  be  maintained  against  a  county 
"for  an  injury  to  the  rights  of  the  plaintiff  arising  from  some 
act  or  omission  of  such  county,"  since  the  duty  of  keeping 
bridges  in  repair  is  imposed  upon  counties  by  Qen.  Stat,  SS 
^068,  2070  (Bal.  Code,  fiS  8834,  3836). 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
William  E.  Riohabdson,  Judge.     Affirmed. 

John  A.  Pierce,  and  Harris  Baldwin,  for  appellant. 
John  M,  Oleeson,  and  John  H.  Roche,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Beavis,  J. — ^Action  by  respondent  to  recover  damages 
against  Spokane  county,  appellant,  for  injuries  sustained 
from  the  falling  of  a  defective  bridge,  which  was  a  part 
of  one  of  the  highways  of  the  county.  The  bridge  fell 
while  the  respondent,  with  his  wagon  and  team,  was  cross- 
ing it.  The  judgment  was  for  respondent,  and  the  county 
appeals. 

But  a  single  question  is  presented  on  the  appeal;  that 
is,  whether  the  county  is  liable  for  injuries  sustained  by 
reason  of  a  defective  county  road  or  bridge.  Counsel  for 
appellant  maintain  that  the  controversy  is  settled  against 
the  contention  of  respondent  in  the  case  of  Clark  v.  Lin- 
coln County,  1  Wash.  518  (20  Pac.  576),  which  was  a 
decision  of  the  territorial  supreme  court  in  1889.  That 
was  a  case  brought  for  personal  injuries  sustained  by  the 
plaintiff  in  traveling  on  a  defective  sidewalk.  Demurrer 
to  the  complaint  was  sustained,  and  the  court  there  deter- 
mined that  no  cause  of  action  existed  against  a  county  for 
the  injuries  sustained.  It  will  be  observed,  upon  consid- 
eration of  the  decision,  that  the  court  had  in  view  the 
common  law  liability  of  a  county,  and  the  authorities  men- 
tioned by  the  court  were  in  support  of  that  proposition. 
The  opinion  concludes  that: 

"  While  some  courts  in  this  country  seem  inclined  to 
hold  the  right  to  bring  suits  of  this  character,  the  courts 
in  England  are  wholly  against  the  right,  aijd  the  great 
majority  of  our  states  having  similar  provisions  in  their 
statutes  to  our  own  are  against  it." 

At  the  time  this  decision  was  rendered,  and  long  prior 
thereto,  the  following  statute  was  in  force : 

"An  action  may  be  maintained  against  a  coimty,  or 
other  of  the  public  corporations  mentioned  or  described 
in  the  preceding  section,  either  upon  a  contract  made  by 
such  county  or  other  public  corporation  in  its  corporate 
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character,  and  within  the  scope  of  its  authority,  or  for  an 
injury  to  the  rights  of  the  plaintiff  arising  from  some  act 
or  omission  of  such  county  or  other  public  corporation." 
Bal.  Code,  §  5674  (2  Hill's  Code,  §  672). 

Counsel  for  appellant  maintain  that  the  territorial  su- 
preme court  construed  this  statute,  but  there  is  no  discus- 
sion of  the  statute,  and  no  mention  of  it,  specifically,  in 
the  opinion,  while  there  is  a  general  allusion  to  our  stat- 
utes. In  view  of  jthe  importance  of  the  right  of  action 
given  against  counties  in  the  statute  quoted,  it  is  reason- 
able to  presume  that  the  attention  of  the  court  was  not 
especially  directed  to  it.  In  this  state  the  right  to  recover 
for  damages  sustained  by  reason  of  negligence  of  munici- 
pal corporations  in  failure  to  repair  streets  has  been  uni- 
formly recognized.  Such  municipal  corporations  are  by 
law  authorized  to  construct  streets,  bridges  and  sidewalks, 
and  the  duty  of  maintenance  is  imposed  upon  the  corpora- 
tion, and  for  a  breach  of  this  duty  they  are  liable  to  any 
one  injured.  The  county  commissioners  by  law  are 
authorized  to  manage,  supervise  and  control  the  public 
highways  and  bridges  of  the  county,  to  collect  taxes  for 
road  and  bridge  purposes,  and  to  maintain  and  repair 
them.  Laws  1893,  p.  147  §  1 ;  p.  149,  §  3 ;  p.  151,  §  6 
(Bal.  Code,  §§  3767,  3768,  3821)  ;  Laws  1895,  p.  419, 
§  1,  and  p.  424  (Bal.  Code,  §§  3807,  3820). 

The  duty  is  expressly  imposed  on  the  county  to  keep 
bridges  in  repair,  with  power  to  perform  such  duties.  1 
Hiirs  Code,  §§  2068,  2070  (Bal.  Code,  §§  3834,  3836). 
Seanor  v.  Board  of  County  Commissioners,  13  Wash.  48 
(42  Pac.  552). 

It  would  seem  that  no  distinction  on  principle  can  be 
made  between  the  liability  of  a  municipal  corporation,  a 
town  or  city,  and  that  of  the  county  for  defective  bridges ; 
but,  as  observed  in  ClarTc  v.  Lincoln  County,  supra,  while 

8—20  WASH. 
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there  is  some  conflict  of  authority  at  conmion  law  as  to 
whether  a  county  is  liable  for  failure  to  repair,  the  de- 
cided weight  of  authority  is  against  the  right.  1  Thomp- 
son, ITegligence,  §  616,  and  cases  cited;  Dillon,  Munici- 
pal Corporations  (4th  ed.,)  §  996. 

And  Judge  Cooley,  in  his  work  on  Torts  (2d  ed.),  *page 
622,  states  that,  ^'at  the  common  law  a  municipal  corpora- 
tion is  not  liable  to  an  individual  for  neglect  to  keep  a 
highway  in  repair,  whereby  he  suffers  an  injury  in  using 
it.''  The  leading  case  exempting  counties  from  such  lia- 
bility, and  upon  which  the  cases  in  this  country  seem  to 
be  based,  is  Biissell  v.  Men  of  Devon,  2  Term  B.  667. 
This  was  an  action  brought  against  the  inhabitants  of  the 
county  of  Devon  for  injuries  sustained  in  consequence  of 
a  county  bridge  being  out  of  repair.  Two  of  the  inhab- 
itants, for  themselves  and  others  in  the  county,  appeared 
and  demurred  generally.  The  demurrer  was  sustained. 
The  reasons  for  the  judgment  were  stated  by  Lord  BIen- 
YON,  0.  J. : 

"  But  the  question  here  is,  whether  this  body  of  men, 
who  are  sued  in  the  present  action,  are  a  corporation  or  a 
qtui  corporation,  against  whom  such  an  action  can  be 
maintained.  If  it  be  reasonable  that  they  should  be  by 
law  liable  to  such  an  action,  recourse  must  be  had  to  the 
legislature  for  that  purposes.  .  .  .  I  do  not  say  that 
the  inhabitants  of  a  coamty  or  hundred  may  not  be  incor- 
porated to  some  purpose;  as  if  the  king  were  to  grant 
lands  to  them,  rendering  rent,  like  the  grant  to  the  good 
men  of  the  town  of  Islington.  But  where  an  action  is 
brought  against  a  corporation  for  damages,  those  dam- 
ages are  not  to  be  recovered  against  the  corporators  in 

their  individual  capacity,  but  out  of  their  corporate  es- 
tate ;  but  if  the  county  is  to  be  considered  as  a  corporation, 
there  is  no  corporation  fund  out  of  which  satisfaction  is  to 
be  made." 

AsHHTJBST,  J.,  said: 
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"  But  there  is  another  general  principle  of  law  which  i« 
more  applicable  to  this  case — ^that  it  is  better  that  an  indi- 
vidual should  sustain  an  injury  than  that  the  public 
should  suffer  inconvenience.  Now,  if  this  action  could  be 
sustained,  the  public  would  suffer  a  great  inconvenience; 
for  if  damages  are  recoverable  against  the  county,  at  all 
events  they  must  be  levied  on  one  or  two  individuals  who 
have  no  means  whatever  of  reimbursing  themselves;  for 
if  they  were  to  bring  separate  actions  against  each  indi- 
vidual of  the  county  for  his  proportion,  it  is  better  that 
the  plaintiff  should  be  without  remedy/' 

Manifestly,  this  reasoning  is  not  applicable  to  counties 
now  organized  in  this  and  most  of  the  other  American 
states.  While  coimties  are  political  divisions  exercising 
the  functions  of  local  governmental  agencies  for  the  state, 
there  are  many  local  mimicipal  powers  conferred  upon 
them  as  such,  and  they  may  sue  and  be  sued  as  corpora- 
tions, and  corporate  funds  are  provided  for  the  payment 
of  judgments  against  the  county,  and  the  manner  of  the 
payment  of  such  judgments  specified  by  statute.  But  our 
statute  expressly  meets  the  suggestion  of  Lord  Kenyon", 
supra,  that  "if  it  be  reasonable  they  should  be  by  law  lia- 
ble to  such  an  action,  recourse  must  be  had  to  the  legislature 
for  that  purpose."  Not  only  is  provision  made  for  an 
action  against  the  county  upon  contract  within  the  scope 
of  its  authority,  but  an  injury  to  the  right  of  the  plaintiff 
arising  from  some  act  or  omission  of  the  county.  The 
state  of  Oregon  from  an  early  date  had  a  statute  identical 
in  its  terms  with  that  in  force  in  this  state,  and,  while 
such  statute  existed  in  that  state,  it  was  held  to  confer  a 
right  of  action  against  the  county  for  neglect  in  allowing 
hridges  to  be  out  of  repair.  McCalla  v.  Multnomah 
County,  3  Ore.  424;  and  again  affirmed  in  Sheridan  v. 
City  of  Salem,  14  Ore.  328  (12  Pac.  925).  Such  a  lia- 
bility against  the  county  is  held  to  exist  in  Massachusetts 
(^Lyman  v.  County  of  Hampshire,  140  Mass.  311,  3  N.  E. 
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211);  in  Iowa  (Wilson  v.  Jefferson  County,  13  lowa^ 
181;  Krause  v.  Davis  County,  44  Iowa,  141) ;  in  Mary- 
land {Eyler  v.  County  Commissioners  of  Alleghany 
County,  49  Md.  257,  83  Am.  Rep.  249) ;  in  Pennsylvania 
{Humphreys  v.  County  of  Armstrong,  56  Pa.  St.  204) ; 
in  Indiana  {House  v.  Board  of  Commissioners  of  Mont- 
gomery County,  60  Ind.  580,  28  Am.  Rep.  657).  Our 
statute  appears  to  have  been  taken  from  Oregon  after  it 
had  been  construed  by  the  courts  of  that  state. 

We  conclude  that  the  injuries  to  the  respondent  arose 
from  the  omission  of  the  county  of  Spokane  to  repair  the 
bridge  over  which  respondent  was  crossing,  and  that, 
under  the  statutes  of  this  state,  the  county  is  liable  for 
such  negligence.  The  judgment  of  the  superior  court  i» 
affirmed. 

Scott,  C.  J.,  and  Andees  and  Dunbab,  J  J.,  concur. 

Gordon,  J.,  dissents. 


[No.  2418.    Decided  October  26, 1808.] 

Nick  Kotting,  Respondent,  v.   Jacob  Cleman  et  al.,. 
Defendants,  J.  H.  Rahm,  Appellant. 

PBWCIPAL  AND   BURSTY  —  NOTICB  TO   SUB  — WAIVJEB  —  PLBADINO. 

vVliere  the  answer  of  defendant  in  an  action  on  a  promissory 
note  sets  up  the  defense  that  he  was  a  surety  and  that  plaintllT 
failed,  on  his  request,  to  sue  the  principal,  a  reply  that  after  the 
alleged  notice  to  sue  was  given  by  the  surety,  the  latter  in- 
structed the  plaintiff  not  to  sue  upon  the  note,  is  sufficient 
to  warrant  proof  of  the  waiver. 

Unreasonable  delay  in  suing  the  principal  at  the  request 
of  a  surety  is  not  shown,  where  notice  to  sue  was  given  some 
time  in  February  and  a  waiver  of  the  notice  given  on  the  third 
day  of  the  succeeding  month. 
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Appeal  from  Superior  Court,  Kittitas  County. — ^Hon. 
Oabboll  B.  Gsaves,  Judge.    Affirmed. 

E.  Pruyn,  for  appellant. 

Mires  &  Warner,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — This  was  an  action  upon  a  promissory 
note  given  by  several  parties.  The  appellant  resisted  pay- 
ment on  the  ground  that  he  was  only  a  surety  upon  the 
note,  and  that,  after  the  same  became  due,  he  had  notified 
plaintiff  thereof  and  requested  him  to  institute  forthwith 
an  action  thereon.  The  reply  contained  a  denial  of  the 
giving  of  such  notice,  and  also  the  further  allegation : 

"  That  after  the  alleged  notice  to  sue  was  given  by  the 
8aid  defendant  Bamm,  to  the  said  plaintiff  Rotting,  de- 
fendant Ramm  instructed  said  plaintiff  not  to  sue  upon 
said  note,  and  said  defendant  Ramm  also  instructed  the 
firm  of  H.  Remke  and  Brother,  who  had  and  held  the  said 
note  for  collection,  not  to  sue  upon  the  said  note,  long 
after  the  alleged  notice  to  plaintiff  to  sue  was  given." 

The  trial  resulted  in  a  judgment  for  the  plaintiff,  and 
defendant  Ramm  appealed.  He  first  contends  that  the 
matter  above  set  forth  in  the  reply  was  insufficient  to  con- 
stitute a  defense  or  waiver  of  the  notice  pleaded  in  the 
answer,  but  we  think  the  allegation  was  sufficient  to  war- 
rant the  proof. 

It  is  next  contended  that  an  unreasonable  time  had 
elapsed  after  the  appellant  gave  the  notice  to  sue,  whereby 
he  was  released,  and  that  no  further  liability  could  be  in- 
curred by  him  without  a  new  consideration.  Although  not 
specifically  so  stated  in  the  appellant's  brief,  we  presume 
this  has  reference  to  the  time  between  the  giving  of  the 
notice  to  sue  and  the  time  of  its  alleged  waiver.  But,  in 
any  event,  there  is  no  foundation  for  error  thereon  in  the 
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record,  as  it  does  not  appear  at  what  time  the  notice  to  sue 
was  given,  other  than  it  Was  given  on  the day  of  Feb- 
ruary, 1894.  This  was  so  found  by  the  jury  in  their 
special  findings,  and  the  jury  also  found  that  on  the  3d 
day  of  March  following  the  appellant  agreed  with  the 
plaintiff  that  suit  should  not  be  brought  at  once,  and  con- 
sented that  further  time  might  be  given  the  principal  de- 
fendant. There  was  no  unreasonable  delay  shown  here. 
Affirmed. 

GoBDON",  Anbees,  DtTNBAS  and  Rbavis,  J  J.,  concur. 


[Na  2974.    Decided  October  26, 1808.] 

'Wml        Thomas  Kinsman  et  cd.j  Appellants,  v.  City  of  Spo- 

KANE  et  ah.  Respondents. 

QUIETING  TITLE  —  STREET  A88BB8UBNT  A8  CLOUD— PLEADING  —  TENDER. 

Under  Code  Proc,  §  544  (Bal.  Code,  S  5521),  authorizing  an 
action  to  quiet  title  against  any  one  claiming  an  interest  in 
land  adverse  to  the  owner,  such  an  action  may  be  maintained 
for  the  removal  of  a  street  assessment  as  a  cloud  upon  title, 
although  the  assessment  is  apparently  barred  by  the  statute 
of  limitations. 

A  complaint  in  an  action  to  remove  a  street  improvement 
assessment  as  a  cloud  upon  title,  upon  the  ground  that  it  is 
barred  by  the  statute  of  limitations,  and  also  that  it  was  with- 
out foundation  in  the  first  instance,  is  not  demurrable  because 
it  does  not  allege  a  tender  of  the  amount  of  the  assessment 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
William  E.  Eichabdson,  Judge.      Reversed. 

Stephens  &  Bunn,  for  appellants: 

"  The  statute  giving  this  right  of  action  to  the  party 
in  possession  does  not  confine  the  remedy  to  the  case  of 
an  adverse  claimant,  setting  up  a  legal  title,  or  even  an 
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equitable  title;  but  the  act  intended  to  embrace  every 
description  of  claim  whereby  the  plaintiff  might  be  de- 
prived of  the  property,  or  its  title  clouded,  or  its  value 
depreciated,  or  whereby  the  plaintiff  might  be  incom- 
moded or  damnified  by  the  assertion  of  an  outstanding 
title  already  held  or  to  grow  out  of  the  adverse  preten- 
sion. The  plaintiff  has  a  right  to  be  quieted  in  his  title 
whenever  any  claim  is  made  to  real  estate  of  which  he 
is  in  possession,  the  effect  of  which  claim  might  be  liti- 
gation or  a  loss  to  him  of  the  property."  Head  v.  For- 
dycc,  17  Cal.  151;  Tuffree  v.  Polhemus,  41  Pac.  808; 
Durell  V.  Abbott ^  44  Pac.  647 ;  Tolleston  Club  v.  Glough, 
43  X.  E.  647 ;  Ely  v.  New  Mea>ico  &  A.  B.  B.  Co.,  129 
XJ.  S.  291  (32  L.  ed.  688) ;  Ormsby  v.  Ottrmn,  85  Fed. 
496;  Dean  v.  Madison,  9  Wis.  402;  Zumwalt  v.  Mad- 
den, 31  Pac.  400;  Bisel  v.  Tucker,  121  Ind.  249;  Wil- 
son V.  Wilson,  24  N.  E.  974;  Gage  v.  Kaufman,  138  U. 
S.  471  (33  L.  ed.  725);  Walton  v.  Perkins,  28  Minn. 
416;  Kincaid  v.  McOowan,  88  Ky.,  91  (13  L.  K.  A. 
289) ;  Bough  v.  Simmons,  65  Cal.  227 ;  Castro  v.  Barry, 
79  Cal.  443 ;  Goldsmith  v.  Gilliland,  22  Fed.  866. 

A.  O.  Avery,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — The  appellants  brought  this  action  to 
remove  a  cloud  from  the  title  of  certain  real  estate  situ- 
ated in  the  city  of  Spokane,  and  have  appealed  from  a 
judgment  sustaining  a  demurrer  to  the  complaint.  The 
cloud  complained  of  was  a  purported  assessment  on  the 
property  for  street  improvements.  Two  propositions  are 
set  forth  by  the  respondents  for  sustaining  the  judgment ; 
one  being  that  the  complaint  shows  upon  its  face  that 
the  statute  of  limitations  had  run  against  the  assessment 
proceedings,  and  that  they  were  therefore  void;  and  the 
other,    that,    before   the   plaintiffs    could    maintain    the 
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action,  they  must  tender  the  amount  justly  due.  In  sup- 
port of  the  first  proposition  §  1399,  3  Pomeroy's  Equity 
Jurisprudence  (2d  ed.),  is  cited,  showing  such  to  be  the 
general  rule,  although  it  meets  the  disapproval  of  the 
author.  But  we  are  of  the  opinion  that  it  cannot  ob- 
tain under  our  statute  (§  544,  2  Hill's  Code,  Bal.  Code, 
§  5521),  which  authorizes  an  action  to  quiet  title  against 
any  one  claiming  an  interest  therein  adverse  to  the  plain- 
tiff; and  the  complaint,  in  paragraph  eight,  shows  that 
the  defendant  city  contends  that  it  still  has  the  right  to 
commence  suit  or  proceedings  to  enforce  the  assessment 

It  is  an  unquestioned  fact  that  imder  our  present  sys- 
tem of  registration  laws,  where  the  records  are  so  uni- 
versally and  entirely  relied  upon  to  show  the  character 
of  the  title,  a  matter  of  record  adverse  to  the  title  of  one 
seeking  to  convey,  although  seemingly  void  on  its  face, 
or  which  apparently  could  not  be  enforced  in  consequence 
of  the  statute  of  limitations,  would  yet  injuriously  affect 
the  value  of  the  real  owner's  title,  and  he  should  be  per- 
mitted to  have  the  same  removed  as  a  cloud,  where  rights 
adverse  to  his  interests  are  claimed  under  it;  and,  inde- 
pendent of  the  statute,  we  should  approve  of  the  reason- 
ing of  the  learned  author  against  the  rule. 

Xo  authority  has  been  cited  holding  that,  in  order  to 
maintain  such  an  action,  the  plaintiff  must  tender  the 
amount  of  the  assessment,  notwithstanding  the  fact  that 
the  statute  of  limitations  has  run  against  the  same.  But 
it  is  immaterial,  whatever  the  rule  may  be,  for  in  this 
case  the  plaintiff,  in  paragraph  five  of  his  complaint, 
has  alleged  that  the  claim  of  the  defendant  city  was  with- 
out foundation  and  wrongful  and  does  not  in  fact  exist, 
and,  as  a  further  and  additional  reason  for  its  invalidity, 
pleaded  the  statute  aforesaid.  If  the  city's  claim  was 
without  foundation  and  wrongful,  that  of  itself  would  be 
a  defense  against  enforcing  it,  regardless  of  the  statute 
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of  limitations,  and  no  tender  of  any  amount  would  have 
been  required;  nor  does  it  appear  by  the  complaint  that 
anything  was  justly  due  against  the  premises. 

The  judgment  will  be  reversed  and  the  cause  remand- 
ed, with  instructions  to  overrule  the  demurrer,  and  for 
further  proceedings. 

GrOKDON,  Anders  and  Reavis^  JJ.,  concur. 

DuNBAB^  J.,  dissents. 


[No.  2808.    Decided  November  1, 1898  ] 

L.  K.  Cross  et  ah.  Respondents,  v.  M.  Dobb  et  ah. 
Defendants,  Bryant  Lumber  and  Shingle  Company, 
Appellant, 

LOOGINO  LIKN  —  WHO  ENTITLED  TO. 

Under  Laws  1895,  p.  175  (Bal.  Code,  fi  5930),  giving  a  lien 
to  every  person  performing  labor  upon,  or  who  assists  in  ob- 
taining or  securing,  saw  logs,  persons  employed  under  an  agree* 
ment  that  they  should  stand  ready  to  perform  work  in  a  logging 
camp  when  called  upon,  being  changed  and  alternated  in  order 
that  each  person  might  be  given  a  like  amount  of  work,  but 
each  and  all  performing  work  in  securing  logs  during  each 
month  from  time  of  employment  until  they  ceaseu  work  upon 
said  logs,  are  entitled  to  liens  upon  all  the  logs  obtained,  since 
the  work  of  each  was  performed  under  one  continuous  contract. 

Appeal  from  Superior  Court,  King  County. — Hon. 
William  Hickman  Moore,  Judge.     Affirmed. 

Alex,  R,  Jones,  for  appellant. 

William  Martin,  Hastings  &  Stedman,  and  George  II, 
Funk,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — ^Action  to  foreclose  loggers'  liens  on  about 
400,000  feet  of  saw  logs  cut  at  or  near  Derby,  in  King 
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county,  Washington,  at  a  loggers'  camp  operated  by  Dore 
&  FauUs.  About  300,000  feet  were  driven  down  the  river 
to  Lake  Washington,  about  ten  miles  from  the  camp,  and 
boomed  about  December  1,  1896.  About  the  26th  of  De- 
cember, Dore  &  FauUs  mortgaged  this  boom  to  John 
Campbell,  and  the  mortgage  was  recorded  on  the  same  day. 
January  5,  1897,  Dore  &  Faulls  gave  a  second  mortgage 
on  the  same  boom  of  logs  to  the  Seattle  National  Bank, 
and  the  mortgage  was  recorded  on  the  next  day.  On  Jan- 
uary 5,  1897,  Dore,  for  value,  sold  his  interest  in  this 
boom  to  Faulls,  and  executed  a  bill  of  sale  therefor,  which 
was  recorded  the  next  day.  January  26,  1897,  Faulls  sold 
about  200,000  feet  of  the  logs  in  this  boom  to  Barto,  exe- 
cuting a  bill  of  sale  therefor,  which  was  recorded  the  next 
day.  Barto  had  the  logs  towed  about  fifteen  miles  further 
down  the  lake  to  the  mouth  of  the  canal  connecting  Lake 
Washington  with  Lake  Union,  and  on  the  2d  day  of  Feb- 
ruary, 1897,  sold  the  same  to  appellant,  Bryant  Lumber 
&  Shingle  Company.  On  February,  5,  1897,  all  the  re- 
spondents except  Louis  Krauskoff  filed  liens  upon  the  logs 
bought  by  appellant  and  which  were  in  its  possession,  and 
also  upon  other  logs  which  were  in  the  possession  of  Dore 
&  Faulls,  and  on  the  same  day  began  suit  in  the  superior 
court  of  King  county  to  foreclose  their  liens. 

We  have  examined  the  errors  assigned  upon  the  pro- 
ceedings in  foreclosure,  and  the  various  amendments  to 
the  pleadings  by  the  respondents,  and,  under  the  liberal 
rule  of  procedure  declared  by  the  statute  in  such  fore- 
closures, do  not  find  that  the  superior  court  erred  in  its 
rulings  with  reference  to  the  settlement  of  the  pleadings  in 
the  case. 

The  superior  court  found  that  the  respondents  each  re- 
sided near  the  place  where  the  logging  camp  was  operated 
by  Dore  &  Faulls  as  co-partners,  and  were  employed  by 
them  with  the  agreement  that  they  should  stand  ready  to 
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perform  work  in  the  camp  at  sucli  times  as  they  were  called 
upon  by  Dore  &  Faulls  to  do  so,  and  at  such  times  as  their 
services  were  needed  in  obtaining  and  securing  logs,  at  the 
rates  and  prices  stated ;  that  at  certain  times  it  was  neces- 
sary to  have  more  men  assisting  in  obtaining  and  securing 
said  logs  and  placing  them  in  the  water,  than  at  other 
times  during  the  different  stages  of  preparation  of  said 
logs  for  the  market,  and  that  the  men  were  changed  and 
alternated  in  order  that  each  might  be  given  a  like  amount 
of  work  in  said  camp,  and  that  all  of  the  work  performed 
by  each  of  the  respondents  for  the  defendants  was  per- 
formed under  one  continuous  contract  between  each  of  the 
respondents  and  defendants  Dore  &  Faulls,  and  that  each 
of  the  respondents  performed  work  upon  about  400,000 
feet  of  saw  logs  which  were  owned  by  the  defendants  Dore 
&  Faulls,  co-partners,  and  marked  ^^W  on  the  end  of  each 
log,  and  each  of  the  respondents  performed  work  in  assist- 
ing in  obtaining  and  securing  logs  in  their  camp  at  times 
during  each  month  from  the  time  he  began  until  he  ceased 
work  upon  said  logs;  that  each  of  the  respondents  except 
Louis  Krauskoff  ceased  to  perform  work  upon  said  logs 
on  the  4th  day  of  February,  1897,  and  that  Dore  &  Faulls 
were  the  reputed  owners  of  the  logs  on  the  fifth  day  of 
February,  1897 ;  and,  after  defining  the  places  where  the 
logs  were  during  different  periods  of  time,  that  no  part 
of  the  purchase  money  for  the  logs  purchased  by  the  Bry- 
ant Lumber  &  Shingle  Company  was  applied  to  the  pay- 
ment of  bona  fide  claims  of  lienors  upon  the  logs.  There 
is  some  controversy  about  the  weight  of  testimony  upon 
this  finding,  but,  under  the  views  frequently  stated  by 
this  court,  upon  the  examination  of  the  evidence  we  are 
not  disposed  to  disturb  the  findings  of  the  superior  court ; 
and  we  think  this  case  falls  within  the  rule  announced  in 
Overbeck  v.  Calligan,  6  Wash.  842  (83  Pac.  826).  This 
seems  to  be  a  correct  construction  of  the  lien  law  found 
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in  the  act  approved  March  19,  1895  (Laws  1895,  p.  175, 
Bal.  Code,  §  5930). 

The  judgment  of  the  superior  court  is  therefore  af- 
firmed. 

Andbes,  Oordon  and  Dtjnbab,  JJ.,  concur. 


[No.  *2077.    Decided  November  1,1898.] 

J.  C.  Cboss,  Respondent,  v.  J.  C.  Johnson,  Appellant 

AGTIOMS     BETWEEN    BTOCKHOLDBRB  —  PLEADIKO — DEFAULT    JUDGMENT 

—  BYIOBNCB. 

In  an  action  by  one  stockholder  of  a  corporation  against 
another,  the  complaint  is  good  against  demurrer,  when  it  alleges 
that  the  corporation  was  indebted  to  plaintiff  and  others  in 
amounts  aggregating  $763.77;  that  the  defendant  was  treasurer 
of  the  corporation,  and  had,  in  collusion  with  its  other  officers, 
sued  the  corporation  and  obtained  judgment  by  default;  that 
an  execution  had  been  issued  and  the  real  estate  of  the  cor> 
poration  was  about  to  be  sold  thereunder;  that  the  defendant, 
as  treasurer,  had  |500  in  money  belonging  to  the  company  and 
was  also  indebted  on  his  stock  subscription  in  the  sum  of 
1762.25;  that  he  had  refused  to  render  any  account  to  the 
stockholders,  as  treasurer,  of  the  moneys  alleged  to  be  in  his 
hands;  and  that,  if  allowed  to  proceed  with  the  sale,  the  cor- 
poration would  be  rendered  insolvent  and  the  plaintlfTs  debt 
would  be  lost,  as  well  as  his  Interest  in  the  corporate  property 
sacrificed. 

Where  Judgment  is  given  against  defendant  for  failure  to 
answer,  after  the  overruling  of  his  demurrer  to  the  complaint, 
the  court  is  authorized,  under  Code  Proc.,  §  412  (Bal.  Code, 
§  5090),  in  proceeding  to  take  evidence  upon  the  allegations  of 
the  complaint 

Appeal  from  Superior  Court,  Chehalis  County. — Hon. 
Charles  W.  Hodgdon,  Judge.    Affirmed. 
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Oreene  £  OriffUhs  {J.  A.  Hutcheson,  of  coTinsel),  for 
appellant 

J.  C.  Cross,  for  respondent. 

Peb  Cttbiam. — This  was  a  snit  by  one  stockholder  of  a 
corporation  against  another.  The  plaintiff  alleged,  in  sub- 
stance, that  he  was  the  owner  and  holder  of  seventeen 
shares  of  the  paid  up  stock  of  the  company,  and  also  that 
the  company  was  indebted  to  him  in  $563.77  and  was 
indebted  to  other  parties  in  small  amounts  aggregating 
$200,  and  that  the  defendant  owed  $762.25  on  his  stock 
subscription  and  was  treasurer  of  the  company,  ^and  as 
such  treasurer  had  $500  in  money  on  hand  belonging  to  it ; 
that  the  defendant  had,  by  collusion  with  its  other  officers, 
sued  the  corporation  for  a  large  sum  and  had  obtained  a 
judgment  by  default  thereon ;  that  an  execution  had  been 
issued  and  the  real  estate  was  about  to  be  sold  thereunder ; 
that  the  defendant  had  refused  to  render  any  account  to 
the  stockholders,  as  treasurer  of  the  company,  of  the 
moneys  alleged  to  be  in  his  hands;  and  that,  if  allowed 
to  proceed  with  the  sale,  the  corporation  would  be  ren- 
dered insolvent  and  the  plaintiff's  debt  would  be  lost,  as 
well  as  his  interest  in  the  corporate  property  sacrificed. 
A  demurrer  to  the  complaint  was  overruled  and  the  de- 
fendant refused  to  plead  further,  whereupon  the  court 
proceeded  to  take  evidence  offered  by  the  plaintiff,  made 
findings  thereon,  and  rendered  a  judgment  in  favor  of 
the  plaintiff  restraining  the  defendant  from  proceeding 
to  enforce  his  said  judgment,  etc.,  and  he  has  appealed. 

The  first  error  alleged  is  the  overruling  of  the  demurrer. 
While  the  complaint  was  somewhat  indefinite  and  uncer- 
tain, we  think  it  was  sufficient  as  against  the  demurrer 
and  that  the  same  was  rightly  overruled. 

The  appellant  next  contends  that  the  court  erred  in  pro- 
ceeding to  take  evidence,  but  no  authority  is  cited,  and 
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such  a  course  seemfl  to  be  provided  for  under  §  412,  2 
Hill's  Code  (Bal.  Code,  §  5090).  The  evidence  taken  and 
findings  made  thereon  were  all  substantially  within  the 
allegations  of  the  complaint.  It  is  next  contended  that 
the  evidence  was  insufficient  to  warrant  the  findings  and 
judgment,  but,  after  an  examination  of  the  proof,  we  are 
convinced  that  we  would  not  be  warranted  in  disturbing 
the  same. 

Affirmed. 


[No.  3015.    Decided  November  1.  1898.] 

William  N.  Spinning,  Appellant,  v.  County  of  Fieboe, 

Appellant 

LIMITATION     OF      ACTIONS —    CLAIM     AOAINST     COUNTY — FOBBCL08UBB 
8ALB — ILLEGAL  SHBBIFF'S   COMKI88IONB  —  HOW  APPLIED. 

Where  moneys  arising  from  sheriff's  commissions  wrongfully 
charged  on  foreclosure  sales  have  been  paid  by  him  into  the 
county  treasury,  the  statute  of  limitations  begins  to  run  against 
actions  to  enforce  repayment  from  the  dates  such  moneys  were 
turned  into  the  treasury  and  not  from  the  date  of  demand  there- 
for on  the  county,  although  action  would  not  lie  against  the 
county  until  after  demand  for  repayment 

Where,  upon  a  foreclosure  sale,  the  property  was  sold  for 
less  than  the  amount  of  the  judgment  and  a  portion  of  the  sum 
realized  wrongfully  charged  up  as  the  sherifC's  commission  on 
the  sale,  the  Judgment  creditor  cannot  assign  the  sum  applied 
as  commission  to  a  third  party,  so  as  to  render  the  Judgment 
debtor  liable  to  a  double  payment  of  that  amount,  as  such  sum 
should  properly  be  credited  on  the  Judgment. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
Thomas  Cabroll,  Judge.    Reversed. 

Sheeks  &  Wickersham,  for  plaintiff: 
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Where  demand  is  necessary,  statute  does  not  begin  to 
run  until  demand  is  made.  Thorpe  v.  Booth,  21  Eng. 
ConL  Law  Eep.  468  \Holme8  v.  Kerrison,  2  Taunt  323 ; 
Wright  v.  Hamilton,  21  Am.  Dec.  513 ;  Payne  v.  Oardir 
ner,  29  N.  Y.  146;  Bhind  v.  Hyndman,  54  Md.  527  (39 
Am.  Rep.  402)  ;  Oirard  Bank  v.  Bank  of  Penn  Township, 
39  Pa.  St  92  (80  Am.  Dec.  507)  ;  French  v.  MerrUl,  132 
Mass.  525;  Wood,  Limitations  (1st  ed.),  §  118. 
A.  jB.  Titlow,  Prosecuting  Attorney,  for  defendant: 
Statutes  requiring  a  demand,  or  some  like  act,  to  be 
made  upon  public  corporations  prior  to  maintaining 
actions  against  them  are  often  found;  but  the  prevailing 
rule  appears  to  be  that  the  cause  of  action  is  deemed  to 
have  accrued  at  the  time  that  the  plaintiff  could  have  per- 
fected his  right  to  sue.  Steele  v.  Steele,  25  Pa.  St  154; 
BaJcer  v.  Johnson  County,  33  Iowa,  151 ;  Baxter  v.  State, 
17  Wis.  588 ;  Hintrager  v.  Traut,  27  N.  W.  807;  Dewey 
v.  Lins,  10  N.  W.  MO^District  Township  of  Spencer  v. 
District  Township  of  Biverton,  62  Iowa,  30. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — The  plaintiff  brought  this  action  to  re- 
cover from  the  county  upon  a  number  of  assigned  claims 
for  money  paid  into  its  treasury  by  the  sheriff,  the  same 
having  been  demanded  and  received  as  a  commission  on 
sales  which,  under  the  subsequent  ruling  of  this  court  in 
Soderberg  v.  King  County,  15  Wash.  194  (45  Pac.  785, 
55  Am.  St.  Eep.  878),  were  not  lawful  charges.  The  court 
sustained  a  demurrer  to  each  cause  of  action  pleaded,  ex- 
cept the  second,  and,  as  to  that,  awarded  the  plaintiff 
judgment,  and  both  parties  have  appealed. 

The  demurrer  was  sustained  as  to  the  causes  of  action 
other  than  the  second,  upon  the  ground  that  the  statute  of 
limitations  had  run  against  them.  The  plaintiff  contends 
that  the  statute  would  not  run  from  the  time  the  money 
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was  paid  to  the  county,  but  only  from  the  time  that  a 
demand  was  made  therefor,  and,  if  this  were  so,  the  statute 
had  not  run.  His  counsel  concede  that  there  is  much 
authority  against  this  contention,  but  contend  that  the 
cases  so  holding  are  not  well  founded  in  principle.  We 
shall  not  attempt  a  review  of  the  learned  argument  pre- 
sented by  the  plaintiff,  nor  of  the  authorities  cited  by  him ; 
but  as  the  contrary  view  is  so  well  sustained,  and  as  it 
accords  with  generally  accepted  ideas  of  justice  that  the 
statute  should  run  in  such  cases  rather  than  that  they 
should  continue  indefinitely,  after  an  examination  of  the 
authorities  cited  by  the  defendant,  we  are  satisfied  to  fol- 
low them,  and  shall  do  so  without  any  discussion  as  to 
their  logical  application  of  legal  principles  in  deciding 
the  matter.  Atchison,  etc.,  R,  B.  Co.  v.  Burlingame 
Township,  36  Kan.  628  (14  Pac.  271,  59  Am.  Eep.  578) ; 
Morrison's  Admr.  v.  Mullin,  34  Pa.  St.  12 ;  Pittsburg  £ 
C.  R.  R.  Co.  V.  Byers,  32  Pa.  St.  22  (72  Am.  Dec.  770) ; 
Codman  v.  Rogers,  10  Pick.  112;  Palmer  v.  Palmer,  36 
Mich.  487  (24  Am.  Rep.  605)  ;  Prescott  v.  Oonser,  34 
Iowa,  175 ;  Beecher  v.  Clay  County,  52  Iowa,  140  (2  N. 
W.  1037)  ;  Callanan  v.  County  of  Madison,  45  Iowa,  561 ; 
Lower  v.  Miller,  66  Iowa,  408  (23  K  W.  897) ;  Wheeler 
V.  Warner,  47  N.  Y.  519  (7  Am.  Rep.  478)  ;  Nelson  v. 
Posey  County,  105  Ind.  28  (4  N.  E.  703) ;  Litchfield  v. 
McDonald,  35  Minn.  167  (28  IST.  W.  191)  ;  Schriber  v. 
Town  of  Richmond,  73  Wis.  5  (40  IST.  W.  644). 

As  to  the  second  cause  of  action,  the  sale  was  made  upon 
a  judgment  for  something  over  $3,000,  and  the  sum  re- 
alized was  $500,  of  which  $490  was  credited  upon  the 
judgment  and  $10  applied  as  a  commission.  The  plaint- 
iff's right  of  action  here  is  based  upon  an  assignment  from 
the  plaintiffs  having  the  judgment  in  that  action;  and 
we  are  of  the  opinion  that  they  had  nothing  to  assign, 
for,  if  the  $10  was  wrongly  applied,  it  should  have  been 
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credited  on  the  judgment;  otherwise,  if  the  plaintiffs^  as- 
signee should  recover,  their  judgment  against  the  defend- 
ants in  the  action  in  which  the  sale  was  had  would  remain 
intact^  less  the  sum  of  $490,  and  there  might  be  a  double 
recovery  of  the 'amount  applied  as  a  commission. 

As  to  plaintiff's  appeal  the  judgment  is  affirmed.  As 
to  the  def^dant's  appeal  it  is  reversed,  and  the  cause  re- 
manded  accordingly. 

Beavis,  Andebs  and  Gobdon,  J  J.,  concur. 

DuNBAB,  J.,  not  sitting. 


I  No.  30e8.    Decided  November  1. 1 808.] 

Joshua  Fibbcb^  as  Receiver,  Respondent,  v.  Samuel  E. 

WiLLEBY^  Appellant. 

APPEAL  —  BOND   CONDITIOKED  FOB  COSTS  AMD   BnPBESBDBAS — SUFFIC- 
IENCY. 

A  bond  for  $200  conditioned  both  as  a  stay  bond  and  a  cost 
bond  on  appeal  is  insufficient  to  confer  Jurisdiction  on  the  su- 
preme court,  under  Laws  1893,  p.  122,  §§  6,  7  (Bal.  Ck>de,  SS 
6505,  6506),  which  provide  that  an  appeal  bond  in  the  penalty 
of  |200,  conditioned  for  the  payment  of  costs  and  damages, 
must  be  given;  and,  in  case  a  stay  of  proceedings  is  sought, 
the  bond,  where  the  appeal  is  from  a  flnal  judgment  for  the 
recovery  of  money,  shall  be  in  a  penalty  double  the  amount 
of  the  damages  and  costs  recovered  in  such  judgment,  and  in 
other  cases  shall  be  in  such  penalty,  not  less  than  two  hundred 
dollars,  as  a  judge  of  the  superior  court  shall  prescribe. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
Thokas  Cabboll,  Judge.    Appeal  dismissed. 

Je89e  Thomas,  for  appellant 
Theodore  L.  Stiles,  for  respondent 
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The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — ^Respondent  moved  to  dismiss  the  appeal 
herein  on  the  ground  that  no  appeal  bond  was  given.  The 
record  contains  a  bond  in  the  sum  of  $200,  conditioned 
both  as  a  cost  bond  and  a  stay  bond.  It  also  appears  by 
the  record  that  the  lower  court,  upon  an  application  by  the 
appellant,  fixed  the  amount  of  the  supersedeas  bond  in  the 
sum  of  $200  on  June  30th  last.  The  bond  in  question 
was  filed  on  July  6th,  and  in  his  notice  of  appeal  given 
July  8th  the  appellant  notified  the  respondent  that  an 
appeal  and  stay  bond  had  been  filed  in  said  cause.  The 
bond  in  question  was  the  only  one  given.  The  provisions 
of  the  statute  with  reference  to  the  giving  of  appeal  and 
stay  bonds  are  somewhat  indefinite.  It  is  conceded  that 
the  same  instrument  may  be  conditioned  to  operate  both 
as  a  cost  bond  on  appeal  and  also  as  a  stay  bond,  but  it  is 
contended  by  the  respondent  that  in  no  case  could  such  a 
bond  be  given  in  a  less  penalty  than  $400.  Laws  1893,  p. 
122,  §§  6  and  7  (Bal.  Code,  §§  6505,  6506),  prescribe  the 
requirements  of  such  bonds.  It  is  clearly  provided  that 
an  appeal  bond  in  the  penalty  of  $200,  conditioned  for  the 
payment  of  costs  and  damages,  must  be  given  where  no 
stay  is  required.  The  appellant  contends  that  a  bond  need 
not  exceed  that  sum  where  it  is  conditioned  to  operate  both 
as  an  appeal  and  a  stay  bond,  if  a  larger  amount  is  not 
fixed  by  the  lower  court;  but  this,  it  seems  to  us,  is  not 
in  keeping  with  the  spirit  of  the  statute,  for  the  intention 
is  evident  to  give  the  respondent  security  in  the  sum  of 
$200  for  costs  and  appeal  damages  alone,  and,  if  the 
bond  in  that  penalty  could  operate  also  as  a  stay  bond, 
respondent  might  have  no  security  for  costs  at  all.  The 
order  contained  no  reference  to  an  appeal  bond  and  was 
as  follows: 

"  This  cause  came  before  the  court  June  30,  1898,  on 
motion  of  plaintiff  for  judgment  on  the  pleadings  and  said 
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motion  is  sustained,  to  which  defendant  excepts,  and  de- 
fendant then  and  there  in  open  court  gave  notice  that  he 
appeals  to  the  supreme  court  of  the  state  of  Washington 
and  asked  the  court  to  fix  the  amount  of  a  supersedeas 
bond,  which  the  court  thereupon  fixed  at  two  hundred  dol- 
lars ($200)." 

Under  the  terms  of  this  order  a  supersedeas  bond  should 
have  been  given  in  the  sum  of  $200,  independent  of  the 
appeal  bond,  leaving  the  statutory  provisions  out  of  the 
question.  But  we  think  the  bond  was  insufficient,  under 
the  statute,  to  operate  both  as  an  appeal  and  a  stay  bond, 
regardless  of  the  order ;  and  under  it  a  stay  was  obtained. 
The  appellant  should  not  be  left  in  a  position  where  he 
might  claim  the  instrument  to  be  either  a  stay  bond  or  an 
appeal  bond,  and,  having  conditioned  it  as  a  stay  bond 
under  the  order  of  the  court,  he  should  be  bound  thereby. 
If  it  is  susceptible  of  two  constructions,  that  one  favorable 
to  the  respondent  should  be  adopted.  The  giving  of  an 
appeal  bond  is  jurisdictional,  as  we  have  heretofore  held. 
See,  also,  1  Enc.  PL  &  Pr.  pp.  965,  1011,  and  cases  cited. 

It  follows  that,  as  no  appeal  bond  was  given,  this  court 
bas  no  jurisdiction,  and  the  appeal  is  dismissed. 

Andsbs  and  Dunbab,  JJ.,  concur. 

Bbavis,  J.  (dissenting). — The  bond  in  question  con- 
tains the  conditions  required  by  statute  for  appeal.  It 
also  contains  further  conditions  to  supersede  the  judgment 
in  the  superior  court.  It  has  been  heretofore  determined 
that  the  execution  of  the  appeal  bond  is  jurisdictional 
when  a  case  is  brought  here.  A  supersedeas  bond  is  in  no 
aense  jurisdictional.  A  case  is  presented  here  of  a  bond 
properly  conditioned  on  appeal,  complying  with  all  the 
jurisdictional  requisites  to  authorize  the  hearing  on  ap- 
peal, but  containing  additional  conditions  to  supersede  the 
judgment.  It  would  seem  that  the  additional  conditions 
ou^t  to  be  treated  as  mere  surplusage.    The  only  proper 
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inqidrj  into  the  bond  at  this  time  is  its  sufficiency  as  an 
appeal  bond,  which  involves  the  question  of  jurisdiction 
and  nothing  more.  The  motion  to  dismiss  the  appeal 
should  be  denied. 

GK>BDON,  J.,  concurs  in  the  dissent. 


[No.  3077 .    Decided  November  2, 1898. ] 

Maby  a.  White  et  dl..  Appellants,  v.  Pbnin^sulab  Bail- 
way  Company,  Respondent. 

CARBIBB8 — INJURY  TO  LICENSEE  —  COMTBIBUTOBT  NEOLIGBNCB. 

Where  a  logging  train  carries  passengers  without  charge,, 
and  requires  them  to  ride  upon  a  flat-car,  a  licensee  who  seats 
himself  upon  the  chain  box  on  the  rear  of  the  engine-tender, 
though  warned  against  riding  there  by  a  brakeman  and  by  a 
notice  conspicuously  posted,  cannot  recover  for  Injuries  received 
through  the  negligence  of  the  railway  company  In  precipitating 
Its  train  through  a  burning  trestle,  when  the  passengers  riding 
upon  the  flat-car  escaped  uninjured,  by  Jumping  at  the  time  of 
the  accident. 

Appeal  from  Superior  Court,  Mason  County. — ^Hon. 
Chablbs  W.  Hodgdon,  Judge.    Affirmed. 

/.  E.  Sligh,  and  McCutcheon  dk  Oilliam,  for  appellants. 
Bausman,  Kelleher  &  Emory,  for  respondent 

Peb  Cubiam. — The  plaintiffs  are  the  wife  and  children 
of  one  Thomas  White,  who  was  killed  in  an  accident  hap- 
pening to  one  of  the  defendant's  railway  trains.  The  train 
in  question  was  a  logging  train,  not  used  for  carrying  pas- 
sengers, but  persons  were  allowed  to  ride  thereon  without 
charge.  It  appears  from  the  uncontradicted  proof  that 
the  train  was  run  at  a  slow  rate  of  speed,  and  that  the 
accident  happened  in  consequence  of  a  burning  trestle. 
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Such  persona  as  desired  to  ride  on  this  train  were  carried 
upon  a  flat-car,  but  the  deceased,  with  a  companion,  took 
his  seat  on  a  chain  box  on  the  rear  of  the  tender.  A  notice 
was  conspicuously  posted  warning  people  against  riding 
on  the  chain  box,  as  it  was  considered  by  the  company  a 
dangerous  place.  It  also  appears  that  the  deceased  was 
notified  by  the  brakeman  to  leave  the  chain  box  and  take  a 
position  on  the  flat-car,  which  he  did,  but  afterwards  re- 
turned to  the  box,  and  was  there  when  the  accident  hap- 
pened whereby  he  lost  his  life.  It  also  appears  that  per- 
sons riding  upon  the  flat-car  escaped  without  injury,  by 
jumping  at  the  time  of  the  accident.  Upon  this  state  of 
facts,  the  lower  court  granted  a  non-suit,  and  the  plaintiffs 
have  appealed.  We  think  the  non-suit  was  properly 
panted,  and  the  judgment  is  affirmed. 


aO   188 
86   849| 

[No.  3096.    Decided  November  4, 1898.  |  I  20    133 

l^ABCiA  F.  Bateman  ei  dl..  Respondents,  v.  Peninsulab 

Eaelway  Company,  Appellant 

BAILBOAD8 — INJURY  TO  EMPLOYEE  —  FELLOW  SBEYANTS — NEQLIGBNGS. 

A  section  foreman,  intrusted  by  a  railway  comiMiny  to  look 
after  the  safety  of  the  track,  is  the  agent  or  vice  principal  of 
the  company,  and  does  not  occupy  the  relation  of  fellow-servant 
toward  a  locomotive  fireman;  consequently  the  company  is 
liable  for  injuries  occurring  to  the  fireman  through  the  negli- 
isence  of  the  section  foreman  in  the  discharge  of  his  duties. 

Notice  to  a  road  superintendent  that  a  trestle  was  on  fire, 
^ven  in  sufficient  time  to  have  permitted  the  superintendent 
to  notify  a  train,  which  he  knew  was  approaching  the  point  of 
danger,  but  not  acted  upon  by  the  superintendent,  is  sufficient 
proof,  when  unexplained,  to  establish  negligence  on  his  part. 

Apj>eal  from  Superior  Court,  Mason  County. — ^Hon. 
Ohasijss  W.  Hobgdon^  Judge.      Affirmed. 
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Bausman,  Kelleher  &  Emory,  for  appellant: 

Operatives  on  a  moving  train  are  fellow  servants  with 
men  on  the  track,  including  a  section  foreman  or  section 
men.  This  has  been  repeatedly  decided  by  the  highest 
American  court.  Northern  Pacific  B,  B.  Co.  v.  Charless, 
16  Sup.  Ct.  848  (40  L.  ed.  999) ;  Oakes  v.  Mase,  17  Sup. 
Ct.  345  (41  L.  ed.  746) ;  NoHhem  Pacific  B.  B.  Co.  v. 
HamUy,  14  Sup.  Ct.  983  (38  L.  ed.  1009);  Northern 
Pacific  B.  B.  Co.  v.  Poirier,  17  Sup.  Ct.  741  (42  L.  ed. 
72) ;  Martin  v.  Atchison,  T.  4  8.  F.  By.  Co.,  17  Sup.  Ct 
603  (41  L.  ed.  1051).  A  brakeman  on  one  train  is  the 
fellow  servant  of  the  engineer  of  another.  McMaster  v. 
Illinois  Cent.  By.  Co.,  4  South.  59  (7  Am.  St.  Eep.  653). 
Assistant  fireman  of  one  train  is  the  fellow  servant  of  the 
conductor  of  another.  Jenkins  v.  Bichmond  &  D.  B.  B. 
Co.,  18  S.  E.  182  (39  Am.  St.  Kep.  750).  Foreman  of 
a  bridge  repair  gang  is  the  fellow  servant  of  the  engineer 
of  a  train.  St.  Louis  Southwestern  By.  Co.  v.  Henson, 
32  S.  W.  1079.  Laborer  on  the  track  is  fellow  servant 
of  an  engineer  or  fireman  of  locomotive  who  fails  to  keep 
the  headlight  burning.  Collins  v.  St.  Paul,  etc..  By.  Co., 
14  N.  W.  60.  A  switchman  causing  a  fireman's  death 
is  his  fellow  servant.  Harvey  v.  New  York  Central,  etc., 
B.  B.  Co.,  88  N".  T.  481.  Laborer  sleeping  in  a  cabin- 
car  on  sidetrack  is  fellow  servant  of  employees  on  moving 
train.  Fagundes  v.  Central  Pacific  By.  Co.,  21  Pac.  437 
(3  L.  R.  A.  824). 

Young  &  Bay,  and  TT.  B.  Dillard,  for  respondents : 

The  company  had  assigned  to  the  section  foreman  all 
the  duty  of  caring  for  its  road  and  the  safety  of  its  em- 
ployees running  thereon.  Such  duties  would  unquestion- 
ably constitute  the  foreman  a  vice-principal.  When  one 
owes  a  duty  of  care  to  an  employee  he  cannot  free  himself 
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by  delegation  of  that  duty ;  and  the  person  to  whom  it  is 
del^ated,  no  matter  what  his  station^  represents  the 
master  therein.  Johnson  v.  Bellingham  Bay  Imp.  Co., 
18  Wash.  455 ;  South  West  Imp.  Co.  v.  Smithes  Adm'r., 
85  Va.  306  (17  Am.  St.  Kep.  59) ;  Snow  v.  Housatonic 
R.  R.  Co.,  8  Allen,  441  (85  Am.  Dec.  726);  Moon's 
Adm't  V.  Richmond  &  A.  R.  R.  Co.,  78  Va.  745  (49  Am. 
Eep.  401) ;  Elledge  v.  National  City  &  0.  Ry.  Co.,  100 
Cal.  282  (38  Am.  St.  Eep.  290);  Wellm^n  v.  Oregon 
Short  Line  Ry.  Co.,  21  Ore.  530 ;  Davis  v.  Central  Ver- 
mont R.  R.  Co.,  55  Vt.  84  (45  Am.  Eep.  590)  ;  Louisville, 
etc.,  Ry.  Co.  v.  Banning,  31  Am  St.  Eep.  443 ;  Miller  v. 
Missouri  Pacific  Ry.  Co.,  32  Am.  St.  Eep.  673 ;  Hail  v. 
Missouri  Pacific  Ry.  Co.,  74  Mo.  298  ;Hulehan  v.  Oreen 
Bay,  W.  &  St.  P.  R.  R.  Co.,  68  Wis.  520 ;  Houston  &  T. 
C.  Ry.  Co.  V.  Dunham,  49  Tex.  181 ;  Calvo  v.  Charlotte, 
etc.,  Ry.  Co.,  23  S.  C.  526  (56  Am.  Eep.  28)  ;  Drymala  v. 
Thompson,  26  Minn.  40;  Illinois  Central  R.  R.  Co.  v. 
Welch,  52  IlL  183  (4  Am.  Eep.  593) ;  Wood,  Master  and 
Servant,  §  437. 

The  opinion  of  the  court  was  delivered  by 

DuNBAE,  J. — ^Bateman,  a  locomotive  fireman,  was  killed 
by  the  fall  of  a  locomotive  through  a  burning  trestle.  The 
complaint  alleges  carelessness  and  negligence  of  appellant 
in  maintaining  its  line  of  track  and  trestles,  negligence 
in  allowing  the  trestle  to  catch  fire,  and  in  permitting  drift 
wood  to  accumulate  about  it  and  forest  debris,  in  failing 
to  inspect  its  line  of  track,  and  in  failing  to  protect  the 
deceased  from  accident  and  injury,  though  it  knew  of  the 
dangerous  condition,  and  though  its  section  foreman,  to 
whom  it  delegated  the  performance  of  said  duty,  knew  of 
said  danger.  The  company  was  also  charged  with  negli- 
gence in  failing  to  furnish  the  deceased  a  reasonably  safe 
place  to  labor. 
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A  demurrer  was  interposed  to  the  complaint,  to  the 
effect  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  which  demurrer  was  overruled,  and,  upon 
the  trial  of  the  cause,  judgment  was  rendered  for  $5,000 
in  favor  of  the  respondent.  The  answer  denied  negligence, 
and  affirmatively  charged  Bateman  with  assuming  the 
risks  of  a  fireman,  and  with  contributory  negligence,  and 
alleges  that  the  accident  was  caused  by  the  act  of  a  fellow 
servant.  We  think  there  is  no  question  but  that  the  de- 
murrer was  properly  overruled,  and  the  main  question 
under  consideration  is  that  of  the  liability  of  fellow  serv- 
ants, motion  for  non-suit  having  been  made  upon  the 
ground  that  the  negligence,  if  any,  was  that  of  a  fellow 
servant. 

Appellant  alleges  as  error  the  refusal  of  the  court  to 
give  the  following  instruction  No.  6  of  defendant's  re- 
quested instructions: 

^'  I  instruct  you,  gentlemen,  as  a  matter  of  law,  that 
if  you  shall  find  that  the  accident  causing  death  of  the  de- 
ceased, Bateman,  arose  from  the  neglect  of  the  defendant 
company's  section  foreman  on  the  track,  and  that  the  ordi- 
nary occupations  of  deceased,  Bateman,  and  of  the  section 
foreman  in  their  respective  service,  bore  such  relations  to 
each  other  that  the  careless  or  negligent  conduct  of  the 
section  foreman  (if  any  such  careless  or  negligent  conduct 
on  his  part  you  shall  find)  endangered  the  safety  of  de- 
ceased, Bateman,  then  such  danger  was  incident  to  the 
employment  of  the  deceased,  Bateman,  and  his  representa- 
tives, the  plaintiffs,  cannot  recover;'' 

and  the  next  instruction,  No.  7,  which  involves  substan- 
tially the  same  principle.  We  think  these  instructions 
were  properly  refused.  It  is  true  that  in  Chicago  £  Alton 
R.  R.  Co,  V.  Murphy,  53  111.  336  (5  Am.  Rep.  48),  a  case 
from  which  the  instruction  in  question  was  evidentlv 
taken,  said  instruction  was  sustained  by  the  court  under 
a  state  of  facts  somewhat  different  from  the  facts  involved 
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in  this  case.  But  in  a  later  case,  "^.y  Chicago  &  N.  W. 
R.  B.  Co.  V.  Moranda,  93  111.  802  (34  Am.  Eep.  168), 
this  instruction  was  specifically  overruled.  In  that  case 
it  was  said : 

"  In  the  case  of  Chicago  &  Alton  Railroad  Company  v. 
Murphy,  58  111.  336,  it  was  said:  'When  the  ordinary 
duties  and  occupations  of  the  servants  of  a  common  master 
are  such  that  one  is  necessarily  exposed  to  hazard  by  the 
carelessness  of  another,  they  must  be  regarded  as  fellow 
servants,  within  the  meaning  of  the  rule  which  exempts 
the  common  master  from  liability  in  cases  of  this  charac- 
ter.' This  language  was  referred  to  with  approbation  in 
the  case  of  Valtez  v.  Ohio  and  Miss.  Railway  Co.,  85  HI. 
500, — ^but,  as  a  definition  of  what  shall  constitute  fellow 
servants  in  this  class  of  cases,  it  is  regarded  as  laying  down 
the  rule  too  broadly,  and  is  disapproved.'^ 

And  in  that  case  it  was  held  that 

"  Where  a  servant  of  a  railway  company,  whose  duty  it 
was,  with  others,  to -repair  and  keep  in  order  a  section  of 
the  road,  while  engaged  in  such  duty,  and  standing  some 
five  or  six  feet  from  flie  rail  of  the  track  to  avoid  a  passing 
train,  was  struck  on  the  head  by  a  large  lump  of  coal, 
which  was  carelessly  cast  by  the  fireman  of  the  train  from 
the  tender,  from  the  effects  of  which  the  person  injured 
died ;"  "the  company  was  liable  to  his  personal  representa- 
tives for  damages,  under  the  statute.  The  track  repairer 
and  the  fireman  on  the  passing  train  were  not  regarded  as 
fellow  servants,  within  the  rule." 

It  would  seem  that  this  announcement  of  the  law  was 
squarely  opposed  to  the  contention  of  the  appellant  in  this 
action. 

But  it  is  not  necessary  to  recur  to  decisions  of  other 
states  on  this  question,  for,  while  it  is  conceded  that  the 
authorities  on  the  proposition  involved  are  conflicting,  the 
many  cases  decided  by  this  court  have  settled  the  rule  con- 
trary to  appellant's  contention.  In  Zintek  v.  Stimson 
Lumber  Co.,  9  Wash.  395  (37  Pac.  340),  it  was  held  that 
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"the  yard  boss  of  a  lumber  yard,  whose  duty  it  is  to  super- 
intend the  piling  of  lumber  therein  and  direct  the  work- 
men engaged  in  said  work,  who  are  subject  to  his  order 
and  control,  stands  in  the  position  of  a  vice  principal,  in- 
stead of  a  fellow  servant,  of  such  workman,  although  he 
may  occasionally  perform  services  as  tallyman  in  measur- 
ing lumber,  and  although  his  authority  to  hire  and  dis- 
charge men  is  subject  to  the  approval  of  the  general  super- 
intendent." 

In  McDonough  v.  Great  Northern  By.  Co.,  15  Wash. 
244  (46  Pac.  334),  it  was  held  that 

"a  foreman  in  charge  of  railway  construction  work,  with 
authority  to  employ  and  discharge  workmen  and  direct 
them  in  the  performance  of  their  work,  and  who  is  the 
sole  representative  of  the  company  at  the  place  or  within 
miles  thereof,  stands  in  the  position  of  a  vice  principal, 
although  it  may  be  the  duty  of  such  foreman  to  receive 
orders  from,  and  report  to,  the  roadmaster,  whose  head- 
quarters were  at  a  considerable  distance  from  the  place 
of  work." 

In  that  case,  iSTolan,  the  roadmaster,  was  held  respon- 
sible for  the  explosion  of  a  blind  blast,  which  was  unknown 
to  respondent  at  the  time  of  its  explosion,  which  was  the 
cause  of  the  accident.  There  an  instruction  to  the  effect 
that,  if  one  servant  was  placed  in  the  position  of  control, 
authority  and  direction  over  the  whole  work  of  the  master, 
or  over  some  general,  separate  or  distinct  branch  thereof, 
he  would  not  be  a  fellow  servant  with  the  other  servants 
employed,  was  held  by  this  court  to  be  a  proper  statement 
of  the  law,  and  the  case  of  Chicago,  etc.,  R.  R.  Co.  v.  Ross, 
112  U.  S.  377  (5  Sup.  Ct.  184),  was  quoted,  to  the  effect 
that  a  conductor  of  a  railroad  train,  who  has  the  right  to 
command  the  movements  of  the  train,  and  to  control  per- 
sons employed  upon  it,  represents  the  company  while  per- 
forming those  duties,  and  does  not  bear  the  relation  of 
fellow  servant  to  the  engineer  and  other  employees  of  the 
corporation  on  the  train.    In  this  case  the  evidence  shows 


BATEMAN  v.  PENINSULAR  RY.  CO.  139 

Not.  1808.]  Opinion  of  tbe  Court — Dunbab,  J. 

canclusively  that  Sheedy,  the  section  foreman,  had  under 
his  control  the  keeping  in  repair  and  in  safe  condition 
the  section  of  road  over  which  this  train  ran.  This  was 
in  no  sense  a  connnon  employment  with  the  fireman,  whose 
duties  were  specified  and  had  no  reference  to  the  road. 
He  had  a  right  to  rest  upon  the  assumption  that  the  com- 
pany would  provide  him  a  safe  road  over  which  the  engine 
could  be  projected.  It  was  the  duty  of  the  company  to 
provide  this  safe  road,  and  this  proposition  is  not  contro- 
verted by  the  appellant.  The  company  could  maintain 
the  safety  of  this  road  only  through  agents.  Its  agents 
are  its  employees.  This  agent,  the  section  foreman,  was 
clothed  by  the  company  with  authority  to  do  this  duty; 
and  it  has  often  been  said  by  this  court  and  other  courts 
that,  where  a  duty  is  imposed  upon  a  corporation,  it  can- 
not escape  the  liability  incurred  by  failing  to  perform  that 
duty  by  deputing  the  duty  to  others. 

Li  Walker  v.  McNeill  17  Wash.  582  (50  Pac.  518), 
where  failure  to  keep  the  road  bed  in  repair  caused  the 
death  of  the  engineer,  the  following  instruction  was  al- 
lied as  error,  but  was  sustained  by  this  court : 

"  It  is  the  duty  of  the  railway  company  to  see  that  due 
and  reasonable  care  is  used  in  the  inspection  of  its  road 
bed,  ascertaining  its  condition  and  in  keeping  it  in  repair. 
If,  therefore,  you  find  from  the  evidence  that  the  road  bed 
at  the  place  of  injury  was  out  of  repair,  and  the  ties  rotten, 
and  that  this  bad  repair  and  rotten  condition  of  the  ties 
caused  the  injury,  and  if  you  further  find  that  the  re^ 
ceiver  of  the  railroad  company,  or  his  agents  in  charge  of 
the  track  department  of  the  road,  knew  of  the  bad  con- 
dition of  the  track,  or  could  have  ascertained  its  bad  con- 
dition by  a  reasonably  careful  inspection  long  enough 
prior  to  the  accident  to  have  repaired  the  same,  and  if 
they  were  negligent  and  careless  in  failing  to  inspect  the 
road,  or  in  failing  to  inspect  the  same,  and  that  negligence 
and  carelessness  caused  the  injury,  without  fault 
or  n^ligence    on   the  part  of   Robert  Walker,  then  the 
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plaintiffs  can  recover.  It  is  the  duty  of  the  railroad  com- 
pany, or  its  receiver,  to  keep  its  track  in  repair,  so  that 
it  is  safe  for  the  kind  of  engines  and  rolling  stock  that  it 
sends  over  it,  so  far  as  reasonable  care  and  prudence  will 
make  it  so." 

It  seems  to  us  that  this  instruction  would  have  been  ex- 
actly applicable  to  this  case.  While  there,  it  is  true,  the 
injury  was  caused  by  the  negligence  of  the  agent  of  the 
company  who  was  in  charge  of  the  track  department,  in 
allowing  the  ties  to  become  unsound,  and  here  the  agent 
of  the  company,  who  was  in  charge  of  the  track  depart- 
ment, allowed  the  road  to  become  unsafe  by  reason  of  a 
fire  consuming  a  trestle  over  which  the  engine  had  to  pass, 
there  is  no  difference  in  principle  between  the  two  cases. 
But  the  facts  in  this  case  show  possibly  a  more  flagrant 
dereliction  of  duty  on  the  part  of  the  railroad  company 
than  in  the  case  quoted,  for  here  it  is  shown  that  the  com- 
pany's attention  had  been  called  to  the  danger  of  forest 
fires,  and  that  it  had  allowed  forest  debris  to  accumulate 
around  the  bridges  to  such  an  extent  that  conflagration 
was  made  easy  and,  under  the  circumstances,  probable. 

Again,  this  court,  in  Hammarberg  v.  8t.  Paul  £  Ta- 
coma  Lumber  Co.,  19  Wash.  537  (53  Pac.  727),  in  re- 
viewing the  authorities  on  this  subject,  quoted  approv- 
ingly the  case  of  Cooper  v.  MullinSj  30  Ga.  146,  where  it 
was  held  that  none  are  deemed  to  be  in  a  common  employ- 
ment who  have  no  opportunity  to  use  precautions  against 
each  other's  negligence;  and  Sddowski  v.  Car  Co.,  84 
Mich.  100  (47  K  W.  598),  where  the  court  said: 

"  The  rule  adopted  by  the  federal  courts,  and  in  most 
of  the  states,  and  which  seems  to  us  most  in  consonance 
with  reason  and  humanity,  is  that  those  employed  by  the 
master  to  provide  or  to  keep  in  repair  the  place,  or  to 
supply  the  machinery  and  tools  for  labor,  are  engaged  in 
a  different  employment  from  those  who  are  to  use  the  place 
or  appliance,  when  provided,  and  that  they  are  not,  there- 
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f ore,  as  to  each  other,  fellow  seryants.  In  such  case,  the 
one  whose  duty  it  is  to  provide  and  look  after  the  safety 
of  the  place  where  the  work  is  to  be  done  represents  the 
master  in  such  a  sense  that  the  latter  is  liable  for  his 
negligence." 

We  are  satisfied  with  the  rule  announced  in  Hammar- 
berg  v.  St.  Paul  <&  Tacoma  Lumber  Co.,  supra,  and,  ap* 
plying  the  law  there  announced  to  the  facts  in  this  case, 
we  find  no  error  in  refusing  the  instruction  asked  for.  The 
section  foreman  here  was  intrusted  by  the  company  to  look 
after  the  safety  of  the  track,  and  this  constituted  him  the 
agent  or  vice  principal  of  the  company.  In  addition  to 
this,  a  knowledge  of  the  danger  to  which  this  train  was 
subjected  was  brought  directly  home  to  the  superintendent 
of  the  company.  He  was  notified  by  a  county  road  super- 
intendent, about  two  and  a  half  hours  before  the  accident 
occurred,  that  a  fire  was  raging  on  the  road;  and  yet  he 
did  not  send  any  one  to  notify  the  train,  which  he  knew 
was  approaching,  of  the  danger,  or  go  himself  in  time  to 
reach  the  dangerous  point  until  after  the  accident.  It  is 
insisted  by  the  appellant  that  the  evidence  was  not  suf- 
ficient to  establish  negligence  on  the  part  of  the  superin- 
tendent; but  we  think,  when  the  proof  was  introduced  that 
notice  was  given,  and  a  reasonable  time  had  elapsed  after 
such  notice  was  given  to  prevent  the  accident,  and  that 
such  notice  had  not  been  acted  upon  by  the  superintendent, 
this  was  sufficient  proof,  unexplained,  of  negligence. 

The  judgment  is  affirmed. 

Gk>Bi>ON  and  Keavis,  JJ.,  concur. 
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BOOM    COMPANIES — IMPROYEMBNT    OF    NON-FLOATABLB    8TBBAM  —  LIBK 


A  stream  which  can  be  made  navigable  or  floatable  by  arti- 
ficial means  only  is  not  a  public  highway. 

The  state  possesses  the  right,  in  the  absence  of  congressional 
interference  or  control,  to  promote  by  artificial  means  the 
navigability  or  floatability  of  streams  within  its  borders,  and 
thereby  render  them  more  useful  and  beneficial  to  the  public; 
and,  in  consideration  of  the  expense  incurred  by  boom  com- 
panies in  making  such  improvements,  it  is  competent  for  the 
legislature  to  authorize  them  to  charge  reasonable  compensation 
by  way  of  tolls. 

Laws  1895,  p.  130,  §  6  (Bal.  Code,  §  4391),  authorizing  boom 
companies  to  sluice,  sack  and  drive  all  logs  and  timber  products 
placed  in  the  bed  of  any  river  improved  by  them  for  such  pur- 
pose, upon  request  of  owners,  or  without  such  request,  in  case 
of  logs  lying  in  such  position  as  to  obstruct  or  impede  the  drive, 
and  authorizing  the  collection  of  a  reasonable  toll  therefor  and 
giving  a  lien  upon  the  logs  so  handled,  is  constitutional. 

Appeal  from  Superior  Court,  Chehalis  County. — ^Hon. 
Chables  H.  Ayee,  Judge.    Keversed. 

Oeorge  D.  Schofield  (D.  J,  Crowley,  and  J.  H.  Parker, 
of  counsel),  for  appellant. 

Austin  E.  Qrifjiths,  J,  A.  Hutche^on,  Irwin  &  Bridges 
{Oreene  &  Oriffiths,  of  counsel),  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

GoBDON,  J. — This  action  was  brought  to  foreclose  four 
liens  which  plaintiff  claimed  it  was  entitled  to  by  reason 
of  having  rendered  and  performed  certain  services  upon 
respondent  Neeson's  logs  in  sluicing,  sacking,  driving,  as- 
sorting, delivering  and  booming  the  same.     The  trial  in 
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the  lower  court  residted  in  a  judgment  dismissing  the 
action  and  for  costs^  and  the  plaintiff  has  appealed  there- 
from. 

The  plaintiff  is  a  corporation  organized  under  the  laws 
of  this  state  relating  to  boom  companies,  and  became  in- 
corporated in  March,  1895.  Within  ninety  days  after 
filing  its  articles,  it  filed  in  the  office  of  the  secretary  of 
state  its  plat  and  survey  of  the  shore  lines  and  waters  of 
the  east  fork  of  the  Hoquiam  Kiver,  from  the  south  line 
of  section  25,  township  18  N.,  of  range  10  W.  of  the 
W.  M.,  up  to  and  including  sections  8  and  9  in  township 
20  N.,  range  9  W.,  situated  in  Chehalis  county,  in  this 
state,  and  including  all  portions  of  said  river  and  all  trib- 
utary streams  between  said  designated  points.  Within 
ninety  days  after  the  filing  of  its  plat  and  survey,  it 
entered  upon  its  duties  as  such  corporation,  which  duties 
it  has  since  continued  to  perform.  Plaintiff's  incorpora- 
tors were  Robert  F.  Lytle  and  Joseph  F.  Lytle,  who,  prior 
to  the  incorporation  of  plaintiff,  had  partially  improved 
said  stream  by  removing  some  obstructions  therefrom,  and 
constructing  a  dam, — thereinafter  referred  to  as  ^^plaint- 
iff's lower  dam,'' — such  dam  being  located  upon  the  land 
of  Bobert  F.  Lytle,  and  also  a  boom  for  holding  logs, 
the  latter  being  located  in  the  river  at  a  point  below  tide 
water.  The  plaintiff,  upon  its  incorporation,  succeeded 
to  the  rights  and  interests  of  the  said  Bobert  and  Joseph 
Lytle,  and  continued  to  improve  the  stream  by  removing 
fallen  trees,  snags,  roots,  jams  of  logs  and  other  obstruc- 
tions, and  by  repairing  the  dam  hereinbefore  referred  to, 
and  constructing  another  dam  (known  and  hereinafter 
referred  to  as  "plaintiff's  upper  dam")  at  a  point  on  the 
stream  distant  about  two  and  a  half  miles  from  the  lower 
danL  In  its  natural  condition,  and  prior  to  any  improve- 
ments made  by  the  Lytles  thereon,  the  stream  in  question 
was  a  narrow,  crooked  stream  varying  in  width  from  forty 
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to  a  hundred  and  fifty  feet,  and  containing  numerous  shal- 
lows and  sandbars.  The  tide  ebbs  and  flows  for  about  8e\ren 
or  eight  miles  above  the  mouth  of  the  river.     PlaintiflPs 
lower  dam  is  situated  about  seven  miles  above  tide  water. 
Respondent  Neeson  is  the  owner  of  timber  land  lying  adja- 
cent to  and  on  both  sides  of  said  stream,  above  that  portion 
thereof  which  is  included  in  plaintiffs  map  of  location. 
In  March,  1896,  Neeson  began  the  construction  of  a  dam 
located  wholly  upon  his  own  land,  at  a  point  on  the  stream 
distant  about  three-quarters  of  a  mile  above  plaintiflF's 
upper  dam.     Neeson  completed  his  dam  in  June,  1896. 
He  also  constructed  in  tide  water  a  suitable  boom  for  hold- 
ing his  logs.    The  evidence  transmitted  to  this  court  satis- 
fies us  that,  prior  to  the  improvement  of  this  river  and 
the  removal  of  obstructions  therefrom,  it  was  wholly  un- 
navigable  and  non-floatable.    It  also  satisfactorily  appears 
that  the  Lytles  were  the  first  to  improve  and  remove  ob- 
structions from  the  stream  above  tide  water.     These  im- 
provements were  commenced  by  tl>em  some  time  in  the  fall 
of  1893.    Immediately  upon  completing  its  incorporation, 
the  plaintiff  proceeded  to  further  improve  the  stream,  and 
removed  snags,  fallen  timber,  roots  and  other  obstructions 
therefrom,   besides  repairing  and  completing  the  lower 
dam  and  building  its  upper  dam  hereinbefore  mentioned, 
expending  in  such  improvements  a  sum  approximating 
$20,000,  and  ever  since  has  continued  to  keep  the  channel 
of  said  stream  below  its  upper  dam,  ajid  between  said  dam 
and  the  mouth  of  the  river,  free  from  obstructions,  and 
for  that  purpose  has  kept,  and  still  keeps,  men  constantly 
employed,  and,  by  means  of  the  water  stored  by  its  dams, 
has  rendered  the  stream  floatable  for  the  purposes  of  mov- 
ing and  driving  logs  down  to  tide  water  at  all  seasons  of 
the  year.    It  also  appears  that  the  annual  expense  of  keep- 
ing the  stream  clear  of  obstructions,  so  as  to  enable  the 
logs  to  be  floated  thereon,  between  plaintiff's  upper  dam 
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and  tide  water,  amounts  to  hundreds  of  dollars.  Plaintiff's 
dams  are  constructed  in  a  scientific,  workmanlike  and 
proper  manner,  and  the  same  is  true  of  Neeson's  dam. 
Since  the  summer  of  1896,  plaintiff,  by  reason  of  its  im- 
provements done  upon  the  stream,  the  removal  of  obstruc- 
tions therefrom  and  the  erection  of  its  dams,  has  been 
able,  ready  and  willing  to  sluice,  sack  and  drive  the  logs 
and  timber  products  placed  in  the  bed  of  said  stream 
within  the  confines  of  its  plat,  or  delivered  into  its  ponds, 
and  to  handle  all  such  logs  and  other  timber  products  of 
all  persons  upon  the  same  terms,  without  discrimi- 
nation as  to  time  of  sluicing,  sacking  and  driving,  and 
claims  to  charge  and  collect  for  such  service  reasonable  and 
uniform  tolls,  not  exceeding  sixty  cents  per  thousand  feet 
board  measure,  either  on  logs,  spars  or  other  large  timber, 
which  sum  was  determined  by  the  directors  of  the  plaintiff 
corporation  (pursuant  to  §  6  of  the  act  of  March  18, 1895, 
Session  Laws  1896,  p.  130),  to  be  reasonable  compensa- 
tion. In  the  summer  of  1896  the  defendant,  who,  after 
the  incorporation  of  plaintiff  and  the  erection  of  plaintiff's 
improvements,  engaged  in  the  business  of  logging  from 
his  own  land  on  said  stream,  above  the  upper  dam  of  ap- 
pellant, floated  into  appellant's  lower  dam  784  logs.  At 
that  time  there  were  other  logs  lying  in  plaintiff's  dam 
belonging  to  different  parties,  which  the  owners  desired 
should  be  driven  to  tide  water ;  and  it  had  become  the  duty 
of  plaintiff,  under  the  act  of  1896,  supra,  to  sluice  and 
drive  such  logs  down  the  river;  and  the  position  of  re- 
spondent's logs  in  plaintiff's  dam  was  such  as  to  impede 
and  obstruct  the  driving  of  such  other  logs  unless  respond- 
ent's logs  were  also  driven.  It  satisfactorily  appears  that 
plaintiff  notified  respondent  Neeson  to  remove  his  logs; 
that  Neeson  claimed  the  right  to  float  his  logs  down  the 
river,  and  insisted  that  he  could  do  so  if  not  obstructed  by 
plaintiff's  dam. 

IO-.2O  WASB. 
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Upon  the  question  of  whether  Neeson,  by  the  aid  of 
splashes  of  water  from  his  own  dam^  could  have  floated 
his  logs  to  tide  water,  the  evidence  is  very  conflicting,  but 
we  deem  it  quite  immaterial  to  determine  that  question 
One  fact,  and,  in  our  judgment,  a  controlling  one,  is  clear, 
viz.,  that  in  its  natural  condition,  and  but  for  the  expendi- 
ture of  money  upon  the  part  of  the  plaintiff  and  its  incor- 
porators in  the  improvement  of  the  stream  and  the  removal 
of  the  obstructions  hereinbefore  referred  to,  it  would  have 
been  utterly  impossible  for  respondent  to  have  floated  his 
logs  thereon ;  so  that  the  extent  to  which  this  claim  on  the 
part  of  respondent  can  go  is  that,  in  the  improved  con- 
dition of  the  stream,  he  would  be  able  to  float  his  logs  on 
down  to  the  river's  mouth  by  successive  splashes  from  the 
waters  of  his  own  dam. 

It  is  well  settled  that  a  stream  which  can  only  be  made 
navigable  or  floatable  by  artificial  means  is  not  a  public 
highway.  The  Daniel  Ball,  10  Wall.  557;  Diedrich  v. 
Northwestern  Union  By.  Co.,  42  Wis.  248  (24  Am.  Eep. 
399)  ;  Smith  v.  Fonda,  64  Miss.  551-559  (1  South.  757) ; 
Holden  v.  Bobinson  Mfg.  Co.,  65  Me.  216 ;  East  Branch 
Sturgeon  Biver  Imp.  Co.  v.  Lwnber  Co.,  69  Mich.  212  (37 
N.  W.  192) ;  Brown  v.  Chadboume,  31  Me.  9  (50  Am. 
Dec.  641)  ;  Thunder  ^ay  Biver  Booming  Co.  v.  Speechly, 
31  Mich.  385  (18  Am.  Rep.  184) ;  Morgan  v.  King,  35 
K  Y.  459  (91  Am.  Dec.  58)  ;  Weise  v.  Smiih,  3  Ore.  446 
(8  AuL  Rep.  621) ;  16  Am.  &  Eng.  Enc.  Law,  pp.  243, 
244. 

But  suppose  we  concede  (what  the  evidence  fails  to  e^ 
tablish)  that  at  occasional  periods,  of  brief  duration, 
freshets  occur,  which  render  the  stream  in  its  natural 
condition  floatable  for  logs  and  other  timber  products; 
how  is  the  case  affected  by  that  fact  f  If  there  is  a  prin- 
ciple applicable  to  the  present  case  more  flrmly  settled  in 
the  law  than  any  other,  it  is  that,  in  the  absence  of  congres- 
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sional  interference  with,  or  control  of,  the  subject,  the 
state  possesses  the  undoubted  right  to  promote,  by  arti- 
ficial means,  the  navigability  or  floatability  of  rivers  and 
streams  within  its  borders,  and  thereby  render  them  more 
useful  and  beneficial  to  the  public.  Pound  v.  Turck,  96 
U.  S.  459;  Huse  v.  Glover,  119  XJ.  S.  543  (7  Sup.  Ct 
313) ;  Wisconsin  River  Imp.  Co.  v.  Manson,  43  Wis.  256 
(28  Am.  Eep.  642) ;  Palmer  v.  Com'rs  of  Cuyahoga 
County,  3  McLean,  226 ;  Carondelet  Canal  &  Nav.  Co.  v. 
Parker,  29  La.  An.  431  (29  Am.  Rep.  339)  ;  Duluih  Lumr 
ber  Co.  v.  St.  Louis  Boom  &  Imp.  Co.,  17  Fed.  419 ;  Os- 
borne V.  Knife  Palls  Boom  Corp.,  32  Minn.  412  (21  N. 
W.  704,  60  Am.  Eep.  690) ;  Cooley,  Constitutional  Limi- 
tations (6th  ed.),  pp.  729-731 ;  Benjamin  v.  Manistee  Biv. 
Imp.  Co.,  42  Mich.  628  (4  N.  W.  483) ;  WadswoHh  v. 
Smith,  11  Me.  278  (26  Am.  Dec.  625) ;  Kellogg  v.  Union 
Co.,  12  Conn.  7;  Monongdhela  Bridge  Co.  v.  Kirk,  46 
Pa.  St  112  (84  Am.  Dec.  527) ;  Lahe  Shore  &  M.  S.  By. 
Co.  V.  Ohio,  166  TJ.  S.  366  (17  Sup.  Ct.  357) ;  WilUon  v. 
Black  Bird  Creek  Marsh  Co.,  2  Pet  245 ;  Sands  v.  Im- 
provement Co.,  123  U.  S.  288  (8  Sup.  Ct.  113). 

In  Pound  v.  Turck,  supra,  the  federal  supreme  court 
had  this  question  under  consideration,  and,  in  the  course 
of  the  opinion,  say : 

"  There  are  within  the  state  of  Wisconsin,  and  perhaps 
other  states,  many  small  streams  navigable  for  a  short  dis- 
tance from  their  mouths  in  one  of  the  great  rivers  of  the 
country,  by  steamboats,  but  whose  greatest  value  in  water- 
carriage  is  as  outlets  to  sawlogs,  sawed  lumber,  coal,  salt, 
etc  In  order  to  develop  their  greatest  utility  in  that  re- 
^rd,  it  is  often  essential  that  such  structures  as  dams, 
booms,  piers,  eta,  should  be  used,  which  are  substantial 
cbetructions  to  general  navigation,  and  more  or  less  so  to 
rafts  and  barges.  But  to  the  legislature  of  the  state  may 
be  most  appropriately  confided  the  authority  to  authorize 
these  structures  where  their  use  will  do  more  good  than 
harm,  and  to  impose  such  regulations  and  limitations  in 
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their  construction  and  nee  as  will  best  reconcile  and  ac- 
commodate the  interest  of  all  concerned  in  the  matter." 

And  the  same  authorities  and  numerous  others  hold  that 
it  is  competent  for  the  state  to  permit  corporations  to  be 
formed  for  the  purpose  of  improving  the  navigability  or 
floatability  of  such  streams,  and  allow  compensation  there- 
for, by  way  of  tolls  or  otherwise.  It  would,  indeed,  be 
most  unfortunate  if  this  was  not  the  law.  In  a  state 
like  ours,  especially  the  western  portion  of  the  state,  which 
abounds  in  numerous  small  streams  and  rivers  running 
through  magnificent  forests,  and  which  furnish  the  sole  or 
principal  outlet  for  bringing  the  product  of  these  forests 
to  market,  it  is  of  the  utmost  importance  that  the  legis- 
lature should  possess  the  power  to  designate  agencies  for 
the  purpose  of  improving  these  highways  and  rendering 
them  of  practical  utility  and  benefit.  In  their  natural  oon* 
dition,  and  without  improvement  by  artificial  means, 
many  of.  these  streams  and  rivers  for  the  greater  portion 
of  the  year — and  many  during  the  entire  year — are  wholly 
unsuited  and  valueless  for  this  purpose;  but,  by  the  re- 
moval of  natural  obstructions  and  the  construction  of  suit- 
able dams  for  storing  water,  they  can  easily  and  readily 
be  made  valuable  conduits  and  arteries  for  the  prosecution 
of  the  important  business  of  lumbering  and  other  com- 
merce. These  conditions  existing,  the  legislature  wisely 
provided  by  the  act  in  question  (Laws  1896,  ch.  72,  p. 
128,  Bal.  Code,  §§  4887-4394),  for  the  incorporation  of 
companies  to  improve  these  streams,  and  empowered  them 
to  charge  reasonable  compensation  by  way  of  tolls  for  the 
expense  incurre^i  in  making  such  improvements.  Similar 
statutes  have  long  been  in  force  in  the  great  lumbering^ 
states  of  Maine,  Michigan,  Wisconsin  and  Minnesota; 
and,  while  it  is  possible  that  in  some  instances  the  powers 
conferred  have  been  abused,  it  is  believed  that,  in  the 
main,  they  have  contributed  largely  to  the  public  welfare. 
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and^  for  any  abuse  of  their  powers  or  neglect  to  prosecute 
their  public  duties,  their  franchises  are  revocable  at  the 
suit  of  the  proper  law  officer.  The  improvements  of  the 
plaintiff  in  this  case  were  made  pursuant  to  authority  con- 
ferred bj  the  statute  and  in  conformity  to  its  provisions ; 
and,  in  consideration  of  the  increased  facilities  for  lum- 
bering  and  commerce  which  these  improvements  afford  the 
public,  it  was  entirely  competent  for  the  legislature  to 
authorize  the  plaintiff  to  charge  compensation  for  services 
performed  by  it  in  sluicing  logs  through  its  dams,  and 
driving  and  performing  other  services  thereon  in  their 
passage  to  tide  water.  The  liens  which  are  the  subject  of 
the  present  suit  were  for  services  so  performed. 

But  it  is  also  urged  that  these  services  were  not  per- 
formed at  defendant's  request,  or  by  or  with  his  consent; 
and  it  is  urged  that  so  much  of  §  5  of  the  act  of  1895, 
Mupra,  as  may  be  construed  to  authorize  a  corporation  to 
take  charge  of  the  logs  of  a  non-consenting  owner,  and 
handle  and  impress  a  lien  upon  them  for  such  serviceSi  is 
unconstitutional.  This  contention  cannot  be  sustained. 
The  precise  question  was  raised  and  passed  upon  adversely 
to  defendant's  claim  in  Dulidh  Lumber  Co.  v.  Boom  Co., 
supra.  See,  also,  Osborne  v.  Nelson  Lumber  Co.,  33  Minn. 
285  (22  N.  W.  540) ;  Merriam  v.  Bowen,  33  Minn.  455 
(23  N.  W.  843) ;  Chapman  v.  Keystone,  etc.,  Mfg.  Co., 
20  Mich.  358 ;  Wisconsin  Biver  L.  D.  Ass^n  v.  Comstoch 
Lumber  Co.,  72  Wis.  464  (40  K  W.  146). 

Various  objections  are  urged  to  the  sufficiency  of  the 
liens.  They  relate  principally  to  the  sufficiency  of  the 
notices,  and  to  the  allegations  of  the  complaint  declaring 
thereon.  After  a  careful  consideration  of  the  various  ob- 
jections, we  think  they  are  without  substantial  merit,  and 
that  the  services  for  which  liens  are  claimed  were  only 
such  services  as,  in  contemplation  of  the  statute  (§5, 
supra)  may  be  secured  by  lien ;  that  the  description  of  the 
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property  is  sufficiently  definite ;  and  that^  under  its  articles 
of  incorporation,  the  plaintiff  in  this  case  possesses  all  the 
powers  conferred  by  §§  1590  to  1698,  1  Hill's  Code  (BaL 
Code,  §§  4378-4386),  and  by  the  act  of  1895,  hereinbefore 
referred  to. 

The  judgment  of  the  lower  court  must  be  reversed  and 
the  cause  remanded,  with  direction  to  enter  judgment  in 
plaintiff's  favor  for  the  amount  claimed  in  the  complaint, 
together  with  $150,  which  is  considered  a  reasonable  attor- 
ney's fee  to  be  allowed  counsel  for  foreclosing  these  liens, 
and  directing  that  the  property  in  question  be  sold  to 
satisfy  such  judgment  and  all  costs  that  have  accrued  or 
may  hereafter  accrue  in  this  action. 

SooTT,  C.  J.,  and  Dunbab,  Beavis  and  Andxbs,  JJ.^ 
concur. 
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Si    m  TAXATION — BTATB  LANDS  H&LD  UNDBB  OONTBACT  OV  PUBCHASB. 

'  ao"~160 

><^  629  A   purchaser  of     state  lands,   holding  the  same  under  an 

executory  contract  until  certain  conditions  are  complied  wlth» 
the  title  meanwhile  remaining  in  the  state,  must  pay  the  taxes 
thereon,  under  Laws  1893,  p.  835,  S  6,  which  provides  that  state, 
county  or  municipal  lands,  held  under  a  contract  for  the  pur- 
chase thereof,  shall  be  considered,  for  all  purposes  of  taxation, 
as  the  property  of  the  person  so  holding  the  same. 

Appeal  from  Superior  Court,  King  County. — ^Hon.  E. 
D.  Benson,  Judge.    Affirmed. 

Bollinger,  Ronald  &  Battle,  for  appellants. 

James  F.  McElroy,  John  B.  Hart,  Walter  8.  Fulton 
and  Will  E.  Humphrey,  for  respondents. 
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The  opixuon  of  the  oourt  was  delivered  by 

Beavis,  J. — ^Appellants  purchased  tide  lands  of  the  first 
dasBy  situated  in  the  city  of  Seattle^  or  within  two  miles 
thereof  on  either  side,  and  in  the  year  1896  entered  into 
contracts  with  the  state,  pftyii^g  one-tenth  of  the  purchase 
price  when  the  contract  was  executed,  and  covenanting  to 
pay  the  remainder  of  the  purchase  price  in  nine  annual 
installments,  beginning  the  first  of  March,  1897,  with  in- 
terest at  the  rate  of  six  per  cent,  per  annum.  Appellants, 
in  their  respective  contracts,  covenant  to  pay  the  purchase 
price,  and  it  is  also  stipulated  that,  in  default  of  payment 
thereof,  the  contract  may  be  declared  forfeited  and  the 
state  released  from  all  obligations  to  convey  after  such 
forfeiture ;  that,  if  the  covenants  and  agreements  are  per^ 
formed,  the  purchasers  shall  receive  patents  from  the  state. 
The  contracts  also  contain  the  following  stipulation : 

"  Said  party  of  the  second  part  [each  appellant]  cove- 
nants and  agrees  that  he  will  pay  all  taxes  and  assessments 
of  every  kind  that  may  be  levied  or  assessed  on  such  lands 
and  premises." 

The  revenue  law  provides : 

"  Property  held  under  a  contract  for  the  purchase 
thereof,  belonging  to  the  state,  county,  or  municipality, 
and  school  and  other  state  lands,  shall  be  considered,  for 
all  purposes  of  taxation,  as  the  property  of  the  person  so 
holding  the  same."    Laws  1893,  p.  335,  §  26. 

The  assessor  of  King  county  listed  and  assessed  the  tide 
lands  of  appellants  for  general  state,  county  and  municipal 
and  school  district  purposes  for  the  year  1897.  The  value 
placed  thereon  was  equalized  by  the  state  board  of  equali- 
zation and  the  board  of  county  commissioners  of  King 
county,  and  the  tax  has  been  duly  levied  against  the  lands. 
Only  one  installment  of  the  purchase  price  upon  the  lands 
had  been  paid  by  each  of  the  appellants  at  the  time  they 
were  assessed.    This  suit  is  brought  to  enjoin  the  collection 
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of  the  tax  upon  the  lands.    A  demnrrer  was  interposed  to  I 

the  complaint,  and  sustained  by  the  superior  court 

The  controversy  presented  is  whether  tide  lands  sold  by 
the  state  under  the  contract  of  purchase  provided  by  the 
statutes  are  subject  to  taxation  as  the  property  of  the  pur- 
chaser. Counsel  for  appellants  maintain  that  these  lands 
belong  to  the  state  and  are  exempt  from  taxation,  under 
the  second  proviso  in  §  2,  art.  7  of  the  constitution;  that 
they  are  held  under  a  contract  of  purchase  that  may  be 
forfeited  by  the  state  for  any  breach  of  the  conditions  con- 
tained in  the  contract.  Sections  2146  and  2147,  Bal. 
Code  (Laws  1897,  p.  240,  §§  16,  17),  provide  for  the  sale 
of  state  lands;  and  it  will  be  observed  that  the  revenue 
law,  supra,  provides  for  their  taxation.  Some  question  is 
made  by  counsel  for  appellants  upon  the  meaning  of  the 
revenue  law  when  it  declares  that  "property  held  under  a 
contract  for  the  purchase  thereof,  belonging  to  the  state, 
county  or  municipality,  and  school  and  other  lands,  shall 
be  considered  for  all  purposes  of  taxation  the  property  of 
the  person  so  holding  the  same ;"  counsel  contending  that 
not  the  land  itself,  but  only  the  improvements  and  the  in- 
terest of  the  purchaser  in  the  land,  can  be  taxed;  that 
whatever  interest  the  purchaser  may  have  in  these  lands 
should  be  listed  as  personal  property,  under  the  revenue 
act.  But  such  construction  of  the  revenue  act  cannot  be 
maintained,  especially  in  view  of  the  covenant  inserted  in 
the  contract  of  purchase  by  authority  of  the  statutes.  It  is 
upon  land  that  the  tax  is  laid.  The  cases  cited  from  the 
federal  and  some  of  the  state  courts,  involving  the  right 
to  impose  taxes  on  land  the  title  to  which  is  still  in  the 
United  States,  are  not  applicable  to  this  case.  The  state 
may  not  tax  lands  belonging  to  the  United  States.  No 
property  in  this  state  is  exempt  from  taxation,  unless  it 
clearly  falls  within  the  class  exempted  in  the  constitution. 


WASHINGTON  IBON  WORKS  00.  ▼.  KING  COUNTY.  163 
Nov.  1886.]  Opinion  of  tho  Ooort  -—  Bbatib,  J. 

Thurston  County  v.  Sisters  of  Charity,  14  Wash.  264  (44 
Pac  252). 

Tide  lands  held  under  contracts  of  pnrchasey  such  as 
appellants  have,  are  in  the  possession,  use,  occupation  and 
enjoyment  of  private  owners.  They  are  no  longer  a  part 
of  the  public  domain  of  the  state,  but  have  been  segregated 
from  it.  In  equity,  appellants  are  the  owners,  possessing 
a  real  and  substantial  interest,  which  they  can  assign, 
transfer  and  dispose  of  as  they  choose ;  and  the  state  can- 
not deprive  them  of  this  right  The  term  ^'property,''  as 
applied  to  land,  comprehends  every  species  of  title, 
inchoate  or  complete.  It  is  sufficient  to  embrace  those 
rights  which  are  executory  as  well  as  those  which  are  exe- 
cuted. Soviard  v.  United  States,  4  Pet.  611;  Puget 
Sound  Agricultural  Co.  v.  Pierce  County,  1  Wash.  T.  159. 
The  taxing  power  reaches  everything  within  the  state 
which  can  be  denominated  property.  It  may  be  made  to 
embrace  all  equitable  credits  of  whatever  description  they 
may  be.  Carroll  v.  Perry,  4  McLean,  25.  The  naked 
l^gal  title  is  in  the  state,  but  for  one  purpose  only, — to 
flecure  the  unpaid  purchase  price.  Townsen  v.  Wiisonj 
9  Pa.  St.  270.  The  interest  of  the  state  is  that  of  an 
equitable  mortgagee.  Said  the  supreme  court  of  (Georgia, 
in  Wells  v.  Mayor  of  City  of  Savannah,  87  Ga.  897  (13 
S.  E.  442) : 

'^  It  is  to  be  assumed  that  the  whole  contract  [referring 
to  a  contract  for  real  estate  in  Savannah  held  by  purchase 
from  the  city]  between  the  parties  will  be  observed,  not 
broken,  and  their  true  relation  to  the  property  is  to  be  de- 
termined on  that  assumption.  Possession  of  real  estate, 
attended  with  an  indefeasible  right  to  occupy  in  perpetuity 
and  also  with  an  indefeasible  right  to  be  clothed  with  the 
fee  upon  the  voluntary  payment  of  a  fixed  sum  as  pur- 
chase money,  will  constitute  the  purchaser  the  substantial 
owner  of  the  property.  ...  In  all  essential  re- 
spects, so  far  as  liability  for  taxes  is  concerned,  these  pur- 
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chasers  are  in  the  position  of  ordinary  purchasers  in  pos- 
session Tinder  a  bond  for  title^  and  these  last  are  chargeable 
with  accruing  taxes  on  land  so  held." 

And  the  court,  referring  to  the  classification  of  such 
property,  whether  real  or  personal,  observes: 

'^  Belatively  to  the  question  of  taxation,  it  makes  no  sub- 
stantial difference  whether  the  estate  or  property  of  bene- 
ficial owners  be  classed  as  realty  or  personalty;  whatever 
property  of  either  kind  belongs  to  them  is  taxable  ad 
valorem/' 

Substantially  the  same  views  are  expressed  in  StocJcdale 
V.  Treasurer,  12  Iowa,  536 ;  Logan  v.  Commissioners,  51 
Kan.  747  (33  Pac.  603)  ;  Edgingion  v.  Cook,  32  Neb.  551 
(49  IS.  W.  369) ;  Prescott  v.  Beebe,  17  Kan.  320;  Oswalt 
V.  Hallowell,  15  Kan.  154. 

The  case  of  HagenbucJc  v.  Reed,  3  Neb.  17,  is  much  in 
point.  The  legislature  of  that  state  provided  for  the  sale 
of  school  lands  donated  to  the  state  by  the  general  govern- 
ment. The  purchaser  at  the  sale  of  such  lands  being  in 
possession  of  the  lands,  they  were  assessed  for  taxation; 
and,  the  taxes  not  having  been  paid,  the  coimty  treasurer 
distrained  the  property  of  the  plaintiff,  who  thereupon 
brought  the  action  to  enjoin  the  sale.  The  court  said,  re- 
ferring to  the  legislation  of  the  state : 

"  .  .  .  the  land  disposed  of  under  its  provisions 
is  treated  as  no  longer  belonging  to  the  state,  but  to  the 
purchaser  at  the  sale.  The  right  to  possess,  enjoy  and  dis- 
pose of  it,  which  is  essential  to  ownership,  is  no  longer  in 
the  state,  but  for  the  time  being,  at  least,  in  the  purchaser. 
It  is  true  that  he  may  by  the  terms  of  said  act,  in  the  con- 
tingency of  non-payment  of  the  purchase  money,  be  re- 
quired to  surrender  the  land,  together  with  the  improve- 
ments, to  the  state,  but  until  then  he,  and  not  the  state,  is 
to  be  regarded  as  the  real  owner  of  the  land.'' 

The  court  also  observed : 

"  We  do  not  conceive  that  the  idea  advanced  by  dounsel 
upon  the  argument  at  the  bar,  that  in  the  event  of  a  sale 
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of  the  land  for  non-payment  of  taxes,  the  state  would  lose 
the  nnpaid  purchase  money,  is  of  any  force  whatever.  It 
is  true  that  the  tax  deed  would  run  in  the  name  of  the 
state,  but  she  would  not  thereby  be  estopped  from  the  en- 
forcement of  her  lien  for  the  purchase  price  of  the  land,  as 
provided  in  the  act  above  referred  to.'' 

In  the  case  at  bar,  which  is  a  bill  in  equity  to  enjoin  the 
collection  of  taxes  properly  levied  upon  the  tide  lands  held 
by  appellants,  it  does  not  lie  with  them  te  assert  the  state 
may  forfeit  the  lands  for  violation  of  the  contracts  by  ap- 
pellants. We  may  well  proceed  upon  the  assumption  that 
the  covenants  contained  in  the  contracts  will  be  in  good 
faith  observed,  but,  if  a  possible  remedy  for  a  violation  of 
the  stipulation  to  pay  taxes  existed  in  the  executive  depart- 
ment of  the  state,  it  would  afford  no  reason  for  appellant's 
failure  to  discharge  the  duty  to  pay  taxes  properly  as- 
sessed against  them. 

We  can  see  no  equity  stated  in  the  complaint,  and  the 
judgment  of  the  superior  court  is  affirmed. 

Scott,  C.  J.,  and  Dunbab,  Andbbs  and  Gobdon,  JJ., 
concur. 


[No.  3030.    Decided  November  11, 1898.] 

Scandinavian-Amebican  Bank,  Appellant^  v.   Piebcb 

County  et  al,.  Respondents, 

TAXATION  —  BANK  STOCK — BHABB8  OF  NON-BB8IDBMT  OWNBB8. 

The  shares  of  non-resident  stockholders  In  a  bank  incor* 
porai^d  under  the  laws  of  this  state  and  doing  business  in  the 
state  are  subject  to  taxation  here  for  state,  county  and  munlci* 
pal  purposes,  under  Laws  1893,  p.  323,  which  provides  in  S  1 
that  all  real  and  personal  property  in  the  state  shall  be  subject 
to  assessment  and  taxation,  and  in  §  21,  that  all  the  shares 
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of  stock  in  tMuiks.  existing  lyy  authority  of  the  United  States 
or  of  the  state  and  located  within  the  state  shall  be  assessed 
to  the  owners  thereof  in  the  cities  or  towns  where  such  hanks 
are  located. 

Appeal  from  Superior  Oonrt,  Pierce  County. — ^Hon. 
Jambs  A.  Wiluamson,  Judge.    Affirmed. 

Fenley  Bryan,  and  William  H.  Pratt,  for  appellant : 

Shares  of  stock  are  the  personal  property  of  the  owners 
thereof.  They  are  intangible,  personal  property,  and  their 
Mus  for  the  purpose  of  taxation  is  the  residence  of  the 
owner.  Angell  &  Ames,  Corporations,  §  458;  Cooley, 
Taxation,  p.  23 ;  Desty,  Taxation,  p.  322 ;  Howell  v.  Ca^ 
sopolis,  35  Mich.  471 ;  Bradley  v.  Bander,  86  Ohio  St  88 
(38  Am.  Hep.  547)  ;  Evansville  v.  Hall,  14  Ind.  27 ;  State 
Tax  on  Foreign  Held  Bonds,  15  Wall.  800  (21  L.  ed. 
179)  ;  State  v.  Boas,  23  N.  J.  Law,  517. 

Section  21,  Laws  1898,  p.  323,  does  not  declare  that  all 
the  shares  of  stock  in  banks  shall  be  taxed,  but  that  they 
shall  be  assessed.  An  assessment  consists  of  the  two  pro- 
cesses of  listing  the  persons,  property,  etc.,  to  be  taxed, 
and  of  establishing  the  sums  which  are  to  be  the  guide  in 
apportionment  of  the  tax  between  them.  Cooley,  Taxa- 
tion, 237 ;  Seattle  v.  Yesler,  1  Wash.  T.  572 ;  People  v. 
Weaver,  100  XJ.  S.  539  (25  L.  ed.  705)  ;  Oeren  v.  Oruber, 
26  La.  An.  694 ;  Wells  v.  Smyth,  55  Pa.  St.  159. 

A.  B.  Titlow,  Prosecuting  Attorney,  for  respondents: 

Has  a  state  the  authority  to  fix  the  situs  of  stocks  of  a 
local  bank  owned  by  a  non-resident,  for  purposes  of  taxa- 
tion, at  the  situs  of  the  bank  ?  We  think  the  sovereignty 
creating  such  corporation  has  the  right  Cook,  Stockhold- 
ers (3d  ed.),  §  566;  Story,  Conflict  of  Laws,  §§  18,  19, 
550 ;  People  ex  rel.  Hoyt  v.  Commissioners  of  Taa^es,  23 
IJ".  Y.  224. 
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The  opinion  of  the  oonrt  was  delivered  by 

Dunbab,  J. — The  appellant  songht  to  restrain  the 
treasurer  of  Pierce  county  from  seizing  and  selling  its 
property  in  satisfaction  of  taxes  levied  upon  shares  of  its 
stock  for  the  years  1895  and  1896.  Two  causes  of  action 
are  stated  separately  for  each  of  said  years.  The  com- 
plaint, in  brief,  is  to  the  effect  that  the  plaintiff  is  a  bank- 
ing corporation  organized  under  the  laws  of  this  state; 
that  its  capital  stock  consisted  of  1,000  shares  of  the  par 
value  of  $100  per  share;  that,  at  the  time  that  the  state- 
ment of  the  cashier  of  the  bank  was  delivered  to  the  county 
assessor,  as  required  by  law,  826  of  said  shares  were  owned 
by  persons  who  were,  and  still  are,  non-residents  of  this 
state.  This  was  upon  the  assessment  in  1896,  and  when 
the  statement  for  the  year  1896  was  made  875  of  said 
shares  were  owned  by  non-residents.  That  an  assessment 
was  made  upon  all  of  said  shares  thus  owned  by  noH-resi- 
dents,  as  well  as  those  owned  by  residents,  for  each  of  said 
years,  and  that  all  of  said  shares  were  assessed  and  taxed 
for  the  years  1896  and  1896  in  the  states  where  the 
owners  thereof  reside,  and  that  such  shares'  taxes  have 
been  paid;  that  appellant  has  tendered  the  county  treas- 
urer the  full  amount  due  for  taxes  levied  upon  the  stock 
owned  by  residents  of  this  state,  and  that  it  now  is,  and 
at  all  times  has  been,  ready,  willing  and  able  to  pay  that 
amount.  The  other  allegations  of  the  complaint  are  imma- 
terial, so  far  as  the  discussion  of  this  question  is  con- 
cerned. 

A  demurrer  was  interposed,  stating  seven  different 
grounds,  but  with  the  view  we  entertain  of  the  seventh 
ground,  viz.,  that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  a  discussion  of  the 
other  six  grounds  is  rendered  unnecessary.  The  question 
for  decision  under  this  ground  of  the  demurrer  is,  can  the 
shares  of  non-resident  stockholders  in  a  bank  organized 
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Tinder  the  laws  of  this  state  and  doing  business  in  this 
state  be  taxed  in  this  state  for  general,  state,  county  and 
municipal  purposes  ?  It  is  conceded  bj  the  appellant  that 
the  weight  of  authority  is  to  the  effect  that  the  legislature 
has  power  to  change  the  sitiLs  of  stocks  of  non-residents 
and  bring  them  within  their  own  jurisdiction  for  taxation; 
but  it  is  insisted  that  the  legislature  of  this  state  has  not 
attempted  to  do  this.  Section  1  of  ch.  124,  p.  323,  which 
is  the  revenue  law  of  1893,  and  which  is  the  law  govern- 
ing this  case  (as  the  same  sections  were  incorporated  in 
the  law  of  1895),  provides: 

"  That  all  real  and  personal  property  now  existing,  or 
that  shall  be  hereafter  created  or  brought  into  this  state, 
shall  be  subject  to  assessment  and  taxation  for  the  support 
of  the  state  government,  and  for  coimty,  school,  municipal 
or  such  other  purposes  as  shall  be  designated  by  law,  upon 
equalized  valuations  thereof,  fixed  with  reference  thereto 
on  the  first  day  of  April  at  12  o'clock,  meridian,  in  each 
and  every  year  in  which  the  same  shall  be  listed,  except 
such  property  as  shall  be  expressly  exempted  therefrom 
by  the  provisions  of  law." 

Section  21  of  the  same  act  provides  that 

"All  the  shares  of  stock  in  banks,  whether  of  issue  or 
not,  existing  by  authority  of  the  United  States  or  of  the 
state,  and  located  within  the  state,  shall  be  assessed  to  the 
owners  thereof  in  the  cities  or  towns  where  such  banks  are 
located,  and  not  elsewhere;  in  the  assessment  of  all  state, 
county  and  municipal  taxes  imposed  and  levied  in  such 
place,  whether  such  owner  is  a  resident  of  said  city  or 
town  or  not,  all  such  shares  shall  be  assessed  at  their  full 
and  fair  value  in  money  on  the  first  day  of  April  in  each 
year,  first  deducting  therefrom  the  proportionate  part  of 
the  value  of  the  resd  estate  belonging  to  the  bank,  at  the 
same  rate,  and  no  greater,  than  tiiat  at  which  other 
moneyed  capital  in  the  hands  of  citizens  and  subject  to 
taxation,  is  by  law  assessed.  And  the  persons  or  corpora- 
tions who  appear  from  the  records  of  the  banks  to  be 
owners  of  shares  at  the  close  of  the  business  day  next  pre- 
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ceding  the  first  day  of  April  in  each  year  shall  be  taken 
and  deemed  to  be  the  owners  thereof  for  the  purposes  of 
this  section." 

The  construction  placed  upon  this  law  by  the  appellant, 
if  we  understand  it,  is  to  the  effect  that,  while  the  law 
requires  that  bank  stocks  which  are  subject  to  taxation 
shall  be  assessed  in  the  city  or  town  where  the  bank  is 
located,  it  does  not  create  or  impose  a  tax  on  stock  owned 
by  non-residents.  The  law  does  not  declare  that  all  the 
shares  of  stock  in  bank  shall  be  taxed,  but  that  they  shall 
be  assessed,  and  an  argument  is  based  upon  the  theory  that 
assessment  does  not  necessarily  mean  taxation,  and  it  is 
contended  that  the  intention  of  the  legislature  to  tax  this 
property  cannot  be  gathered  from  the  act  But,  while  the 
argument  advanced  may  be  ingenious,  it  is  not,  to  our 
mind,  convincing  or  even  plausible.  We  do  not  think  the 
language,  ^^AU  the  shares  of  stock  in  banks,"  can  be  con- 
strued to  mean  all  such  shares  as  have  their  situs  within 
the  state,  or  all  such  shares  as  belong  to  residents  of  the 
state.  This  would  be  a  strained  and  unnatural  construc- 
tion to  place  upon  the  language.  Section  1  provides  ^'that 
all  real  or  personal  property  now  existing,  or  that  shall  be 
hereafter  created  or  brought  into  this  state,  shall  be  sub- 
ject to  assessment  and  taxation."  We  cannot  understand 
how  language  more  sweeping  or  comprehensive  could  have 
been  used  by  the  legislature.  The  shares  in  question  evi- 
dently fall  within  the  definition  given  of  personal  prop- 
erty by  §  3  of  the  act,  so  that  the  legislative  announcement 
is  that  the  property  in  question  shall  be  subject  to  assess- 
ment and  taxation,  and  §  21  simply  points  out  the  mode 
or  manner  of  securing  the  taxes  provided  for  in  §  1,  and 
especially  provides  that  this  property  shall  be  assessed  in 
the  city  or  town  where  such  banks  are  located,  whether 
such  owner  is  a  resident  of  such  city  or  town  or  not.  Fol- 
lowing the  fundamental  rule  of  statutory  construction,  and 
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confitruing  all  the  different  sections  of  the  act  together,  it 
plainly  appears  that  when  the  legislature  enacted  §  21, 
providing  for  the  assessment  of  the  shares  of  non-resident 
stockholders,  they  had  in  mind  their  assessment  with  a 
view  to  their  taxation ;  in  fact,  the  section  explains  itself 
by  using  the  words  ^'in  the  assessment  of  all  state,  county 
and  municipal  taxes  imposed  and  levied  in  such  place." 
This  section  would  be  the  merest  jargon  if  it  did  not  have 
for  its  ultimate  object  the  collection  of  the  taxes  on  the 
property  assessed.  And,  if  it  is  necessary  to  strengthen 
this  view  by  reference  to  the  further  sections  of  the  act, 
§  55  requires  the  assessor  to  make  a  list  of  all  property 
assessed,  while  §  64  provides  that  for  the  purpose  of  rais- 
ing a  revenue  for  state,  county,  school,  road  and  other  pur- 
poses, the  board  shall  levy  a  tax  on  all  taxable  property  in 
the  county  as  shown  by  the  assessment  rolL  We  think 
the  law  is  not  susceptible  of  the  construction  placed  upon 
it  by  the  appellant 

The  judgment  will  be  affirmed. 

Scott,  C.  J.,  and  Andebs,  Gobdok  and  Bsavib,  JJ., 
concur. 


[No.  3069.    Decided  November  11, 1808.] 

William  Bblond,  Bespondent,  v.  G.  O.  Guy,  AppeUani. 

m 

COMTBIBUTION  AMONG  OO-SirBVriBB  —  BAOi  BOND  IN  UNITBD  8TATB8 

OOUBT. 

Under  Rev.  St  U.  S.,  §  1014,  providing  for  the  admission  to 
bail  of  ofTenders  agreeably  to  the  usual  mode  of  process  in  the 
state  in  which  the  criminal  may  be  found,  and  under  Ck>de 
Proc.,  S  1375  (Bal.  Ck>de,  fi  6866),  providing  that  bail  in  criminal 
actions  shall  justify  and  have  the  same  rights  as  in  civil  casea. 
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a  surety  upon  a  bail  bond  in  the  United  States  district  court 
has  a  right  of  action  against  a  co-surety  for  contribution,  when 
such  surety  has  been  compelled  to  pay  the  penalty  provided  in 
the  bond. 

Appeal  from  Superior  Court,  King  County.— :-Hon, 
Obanos  Jacobs,  Judge.    Affirmed. 

John  E.  Humphries,  W.  E.  Humphrey,  and  E.  P. 
Edsen,  for  appellant. 

E.  B.  Palmer,  and  12.  H.  Lindsay,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — This  action  was  brought  by  the  plaintiff 
against  the  defendant  for  contribution  as  a  co-surety  on  a 
recognizance,  in  the  sum  of  $500,  given  by  one  Tumey  for 
his  appearance  in  the  United  States  district  court,  which 
plaintiff  had  been  compelled  to  pay  in  full.  The  defend- 
ant demurred  generally  to  the  complaint,  which  was  over- 
ruled. Judgment  going  for  the  plaintiff  upon  the  trial, 
he  has  appealed. 

His  contention  is  that  the  complaint  was  bad  because  a 
recovery  in  such  cases  would  be  against  public  policy. 
United  States  v.  Byder,  110  U.  S.  729  (4  Sup.  Ct  196), 
and  United  States  v.  Simmons,  47  Fed.  575,  are  cited  by 
him.  Neither  of  them,  however,  passes  upon  the  partic- 
ular point  in  question  here,  but  it  is  claimed  that  this 
action  falls  within  the  principles  there  decided.  In  the 
first  case  it  was  held  that  a  surety  on  such  a  bond,  without 
an  express  contract  of  indemnity,  could  not  maintain  an 
action  against  his  principal  to  recover  any  sums  he  may 
have  been  obliged  to  pay  by  reason  of  forfeiture,  on  the 
ground  that  such  a  recovery  wotdd  be  against  public 
policy,  the  obligation  of  the  surety  being  to  see  that  the 
principal  complied  with  the  conditions  of  the  bond;  and 
for  the  same  reason,  in  the  next  case  cited,  it  was  held 

11—20  WASH. 
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that  a  bail-bond  should  not  be  aooepted  where  the  sureties 
had  indemnified  themselves  by  taking  bonds  from  the  ac- 
cused and  others^  as  the  sureties  would  be  relieyed  from 
any  motive  to  exert  themselves  in  securing  the  appearance 
of  the  accused.  But  we  do  not  think  this  case  falls  within 
the  principle  of  either  of  them;  for  while  here  the  obliga- 
tion of  the  sureties  to  the  United  States  was  each  in  the 
fuU  sum  of  $500,  so  that  the  full  amount  might  be  col- 
lected of  either,  yet,  as  against  each  other,  each  only  as- 
sumed one  half,  and  his  ^^motive''  therefore  was,  in  effect, 
but  one-half  the  penalty.  Furthermore,  §  1014,  Eev.  Stat 
TJ.  S.,  provides  for  the  admission  to  bail  of  offenders 
'^agreeably  to  the  usual  mode  of  process  against  offenders 
in"  the  state  in  which  the  criminal  "may  be  found  ;*'  and 
§  1875,  2  Hill's  Code  (BaL  Code,  §  6866),  contains  the 
provision  that  bail  in  criminal  actions  shall  justify  and 
have  the  same  rights  as  in  civil  cases ;  and  we  think  the 
recovery  here  could  be  supported  under  these  statutes. 
Affirmed. 

Andebs,  Gobdon,  Dunbab  and  Beavib,  JJ.,  concur. 


[No.  3072.    Decided  November  11, 1808.] 

The  State  of  Washinqton,  Bespondeni,  v.  Aktoinb 

Michel,  Appellatd. 

ASSAULT     WITH     INTENT     TO     KILL — BUFFIOIKNCT    OP    INFOBICATION — 
DUPLIOITT  —  M  ALIOS  —  BVmaNOB  —  INTBRPRBTKB. 

The  fact  tiiat  an  Information  charging  defendant  with  as- 
sault with  intent  to  commit  murder  also  contains  a  charge  of 
assault  and  battery  does  not  render  It  bad  on  the  ground  of 
duplicity,  since,  under  Code  Proc.,  5  1320  (Bal.  Code,  9  6966), 
a  defendant  may  be  found  guilty  of  any  defense  necessarily 
Included  within  the  crime  charged. 
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An  information  charging  that  defendant  maliciously  cut  and 
stabbed  a  person  with  Intent  to  kill  and  murder  him,  sufficiently 
alleges  malicious  intent,  which  constitutes  a  necessary  element 
in  the  charge  of  assault  with  intent  to  commit  murder. 

The  I0CU8  delicti  is  sufficiently  established,  although  eye- 
witnesses did  not  testify  that  the  crime  was  committed  in  the 
county,  when  their  testimony  gives  the  point  where  the  deed 
was  committed  and  another  witness  testifies  that  such  point  is 
located  within  the  county. 

The  fact  that  an  interpreter  was  subpoenaed  as  a  witness 
would  not  detract  from  his  competency  as  an  interpreter,  when 
he  knew  nothing  of  the  circumstances  surrounding  the  case, 
and  was  subpoenaed  as  a  witness  merely  for  the  purpose  of 
having  him  available  as  an  interpreter. 

Appeal  from  Superior  Court,  Stevens  County. — ^Hon. 
Ohablss  H.  IfxAXy  Judge.    Affirmed. 

John  B.  Slater,  for  appellant. 

H.  O.  Kirkpatrick,  Prosecuting  Attorney,  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — ^The  indictment  in  this  case  is  as  follows : 

''  That  on  the  29th  day  of  December,  A  D.  1897,  at  the 
county  of  Stevens  and  state  of  Washington,  Antoine 
Michel,  then  and  there  being,  did  then  and  there  unlaw- 
fully, feloniously,  maliciously,  purposely  and  forcibly  as- 
saulty  beat,  cut,  stab  and  wound  one  John  Whil  Oche-Ken 
{whose  true  name  is  unknown  to  this  prosecuting  attor- 
ney) with  a  deadly  weapon,  to-wit,  a  knife,  which  he,  the 
said  Antoine  Michel,  then  and  there  had  and  held  in  his 
hand,  with  intent  then  and  there,  to  kill  and  murder  him, 
the  said  John  Whil  Oche-Ken,  contrary  to  the  statute  in 
such  case  made  and  provided  and  against  the  peace  and 
dignity  of  the  state  of  Washington." 

To  this  information  the  defendant  demurred  upon  all 
gtatutory  grounds.  Of  the  objections  raised  in  the  de- 
murrer defendant  relies  upon  the  following:  "2d.  That 
the  said  information  charges  more  than  one  crime."    The 
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demurrer  was  overruled,  the  defendant  was  tried,  and  the 
verdict  of  "guilty  as  charged"  was  returned.     It  is  true 
that  §  1238  of  the  Code  of  Procedure  (Bal.  Code,  §  6844) 
provides  that  the  information  must  charge  but  one  crime, 
and  in  one  form  only;  but  we  think  this  information  is 
sufficient,  and  falls  under  §  22  of  the  Penal  Code  (Bal. 
Code,  §  7057).    It  is  contended  by  the  appellant  that  this 
information  also  charges  assault  and  battery,  and  that,  if 
an  information  charging  assault  with  intent  to  commit 
murder  contains  also  a  charge  of  assault  and  battery,  an 
assault  and  battery  not  being  necessarily  included  in  as- 
sault to  commit  murder,  it  is  subject  to  the  objection  that 
it  charges  two  offenses  in  one  information.    It  was  held  in 
State  V.  Dolan,  17  Wash.  499  (60  Pac.  472),  that  in  a 
prosecution  for  assault  with  intent  to  commit  murder,  it 
was  error  to  refuse  a  requested  instruction  to  the  effect 
that  the  jury  may,  in  case  the  evidence  warrants  it,  find 
the  defendant  guilty  of  assault,  or  of  assault  and  battery^ 
since  Code  Proc.,  §  1820  (Bal.  Code,  §  6966),  provider 
that  a  defendant  may  be  found  guilty  of  any  offense  neces- 
sarily included  within  the  crime  charged.      This  disposes 
of  this  part  of  the  objection  to  the  indictment.    It  is  also 
claimed  that  this  indictment  fails  to  charge  the  crime  of 
intent  to  commit  murder,  because  the  elements  constitut- 
ing the  crime  of  murder  are  not  set  out,  and  because  it 
should  be  shown  that  the  intent,  which  must  be  specifically 
set  out,  was  clothed  with  malice.    If  we  imderstand  this 
objection,  it  is  that,  while  it  is  alleged  that  the  defendant 
maliciously  assaulted,  etc.,  there  is  no  allegation  that  the 
intent  was  malicious.    This  contention  is  entirely  without 
merit.    If  the  defendant  maliciously  stabbed  the  man  with 
intent  to  kill  him,  under  any  sensible  construction  it  must 
follow  that  he  maliciously  intended  to  kill  him.     If  such 
hair-splitting   objections    as   these   were   entertained   by 
courts,  the  administration  of  criminal  law  would  soon  be- 
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come  a  farce.  The  acts  constituting  the  crime  charged 
in  this  case  are  fully  set  out  The  defendant  is  f uUj  ad- 
vised of  the  crime  he  is  charged  with  committing,  and  the 
indictment  is  in  every  particular  sufficient.  The  second 
contention  is  that  the  evidence  does  not  show  that  the 
crime  was  committed  in  Stevens  county,  or  in  the  state  of 
Washington.  We  think  the  loctLS  delicti  was  sufficiently 
established.  It  is  true,  the  testimony  of  the  eye  witnesses 
to  the  crime  did  not  go  to  the  extent  of  showing  that  the 
crime  was  committed  in  Stevens  county,  but  they  testified 
that  it  was  about  three  miles  from  the  town  of  Bossburg, 
on  the  Colville  Reservation;  and  Dr.  Peck  testified  that 
the  place  described  by  the  eye  witnesses  to  the  crime,  viz., 
three  miles  from  Bossburg,  on  the  Colville  Keservation, 
would  be  in  Stevens  county,  state  of  Washington.  We 
think  this  was  sufficient.  The  objection  to  the  interpreter 
is  equally  without  merit.  The  fact  that  he  had  been  sub- 
poenaed as  a  witness  could  not  detract  from  his  com- 
petency as  an  interpreter,  when  it  was  made  to  appear 
that  he  was  subpoenaed  for  the  very  purpose  of  having 
him  available  as  an  interpreter,  and  that  he  was  not  a 
witness  in  the  case  and  knew  nothing  of  the  circumstances 
surrounding  the  case.  His  answers  in  regard  to  his  quali- 
fications did  not  disclose  that  he  was  not  a  competent  in- 
terpreter, and  we  think  the  court  committed  no  error  in 
allowing  him  to  act  as  such. 

There  being  no  error  found  in  the  trial  of  the  cause,  the 
judgment  is  affirmed. 

Scott,  0.  J.,  and  Airnxits,  Gk>]u>ON  and  Reavts,  JJ., 
concur. 
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Henby  M.  Eiohabds,  Receiver,  Respondent,  v.  T.  E. 
JsFFEBSON  et  al..  Defendants,  C.  S.  Pobtbb  et  al.. 
Appellants. 

PARTNBS0HIP  —  C0MTBACT8     OF     CO-PARTNEB  —  PBOiaSfiOBY    NOTBB  — 

PAYMBNT  — PLBADfNG. 

Although  one  co-partner  may  have  had  no  authority  to  bind 
the  firm  by  the  execution  of  promissory  notes  in  its  name,  a 
subsequent  memorandum,  executed  by  the  co-partnership  and  re- 
citing that  the  company  is  indebted  to  the  payee  in  sums  evi- 
denced by  promissory  notes  executed  by  the  company  now  orer^ 
due,  amounts  to  a  ratification  of  the  notes,  even  if  seyeral  of 
them  may  not  be  quite  due,  when  there  were  no  other  notes 
between  the  parties  than  the  ones  in  suit. 

Proof  of  payment  of  a  promissory  note  cannot  be  introduced 
in  evidence,  unless  pleaded. 

A  bank  is  not  obliged  to  retain  deposits  for  the  purpose  of 
applying  same  on  the  depositor's  notes  held  by  it,  if  there  is  no 
agreement  to  that  effect 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Leanbbb  H.  Pbathbb,  Judge.    Affirmed. 

W.  B,  Heyhum,  E.  M.  Heybum  and  L.  A.  Doherty, 
for  appellants. 

Stephens  &  Bunn,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

SooTT,  C.  J. — This  was  an  action  upon  fourteen  prom- 
issory notes  executed  at  various  times,  commencing  with 
January  2,  1893,  and  ending  on  May  25,  1893.  All  of 
them  were  made  payable  to  the  order  of  T.  E.  Jefferson, 
at  the  Washington  National  Bank  of  Spokane,  and  they 
all  purported  to  be  executed  by  the  Custer  Mining  Com- 
pany, by  T.  E.  Jefferson.  Some  of  them  contain  opposite 
his  signature  the  letters  "Mgr."  as  an  abbreviation  for 
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manager.  The  action  was  brought  against  the  defendants 
T.  E.  Jefferson,  W.  H.  Taylor,  C.  D.  Porter  and  Peter 
Porter,  as  members  of  the  co-partnership  called  the  Cnster 
Mining  Company.  Charlotte  E.  Taylor  and  Lizzie  D. 
Porter  were  made  defendants,  as  wives  of  certain  of  the 
other  defendants,  in  order  to  reach  community  property. 
At  the  dose  of  the  plaintiff's  testimony,  the  defendants 
moved  for  a  non-6nit,  which  was  denied;  and,  the  judg- 
ment going  for  the  plaintiff  upon  the  trial,  certain  of  the 
defendants  have  appealed. 

Some  of  the  errors  assigned  are  not  argued,  and  are 
evidently  abandoned.  The  first  part  of  appellants'  argu- 
ment is  directed  to  the  proposition  that  Jefferson  had  no 
authority  to  execute  the  notes  in  question;  but  we  think 
this  is  eliminated  from  the  case  for  the  reason  that  a  subse- 
quent ratification  was  shown  by  an  instrument  which  ap- 
pears in  the  record,  a  portion  of  which  relating  thereto 
reads  as  follows: 

**  This  li£sMOSAja>uM  of  Agiubsmsnt  made  this  8th 
day  of  August,  1898,  between  Carey  D.  Porter,  Peter 
Porter,  William  H.  Clagett,  Thomas  E.  Jefferson  and 
William  H.  Taylor,  of  l£e  first  part,  and  the  Washing- 
ton National  Bank  of  Spokane  Falls  and  W.  B.  Boberts, 
Beoeiver  of  the  Washington  Savings  Bank  as  parties  of 
the  second  part,  witnesseth:  That,  whereas  heretofore 
and  now  the  said  parties  of  the  first  part  constitute  the 
co-partnership  known  as  the  Custer  Mining  Company  and 
as  such  are  the  owners  of  the  Custer  Mine  and  other 
mining  properties  and  certain  personal  property  used  in 
the  operation  of  such  mining  properties,  situate  in  the 
state  of  Idaho,  and  as  such  co-partnership  they  are  in- 
debted to  the  said  Washington  National  Bank  in  the  sum 
of  Forty  Six  Thousand  One  Hundred  Eighty  00-100  Dol- 
lars, and  interest,  and  also  indebted  to  the  said  Washing- 
ton Savings  Bank,  of  which  the  said  W.  B.  Boberts  is 
Receiver,  in  the  sum  of  Fifty  Five  Thousand  Seven  Him- 
dred  Forty  Six  and  54-100  Dollars,  and  interest,  all  of 
which  said  indebtedness  is  evidenced  by  promissory  notes 
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executed   by  the    Custer   Mining    Company   now   over- 
due,    .      .      ." 

It  is  argued  by  the  appellants  that  this  admission  should 
not  be  treated  as  conclusive,  for  the  reason  that  it  men- 
tioned the  notes  as  overdue,  while  three  of  them  did  not 
fall  due  until  a  few  days  after  the  instrument  was  exe- 
cuted; but  there  was  no  contention  that  there  were  any 
other  such  notes,  and  the  evidence  showed  that  these  were 
the  only  ones  held  by  the  plaintiff  or  the  Washington 
Savings  Bank  against  the  Custer  Mining  Company;  and 
we  think  this  agreement,  under  the  proofs,  clearly  showed 
a  ratification  of  the  notes  in  question,  regardless  of  any 
authority  on  the  part  of  Jefferson  to  execute  them  in 
behalf  of  the  company  at  the  time  they  were  given. 

Appellants  also  contend  that  the  court  erred  in  exclud- 
ing proof  offered  by  the  defendants  to  the  effect  that  the 
indebtedness  had  been  paid  by  deposits  by  the  company 
on  ore  returns  in  the  Washington  National  Bank,  said 
notes  having  been  originally  negotiated  to  that  bank.  The 
matter  has  been  before  this  court  heretofore  in  the  case  of 
Roberts  v.  Washington  National  Bank,  11  Wash.  550  (40 
Pac.  225),  where  the  savings  bank  sought  to  recover  of 
the  national  bank  on  the  notes,  but  was  defeated.  This 
proof  was  excluded,  on  the  ground  that  there  was  no  plea 
of  payment  in  the  answer,  and  we  think  rightly.  Also, 
there  was  nothing  to  show  that  the  Washingfton  National 
Bank  was  obliged  to  retain  such  deposits  to  pay  such  in- 
debtedness, if  it  held  the  notes  at  the  time. 

AjBrmed. 

DuNBAB,  Anders  and  Reavis,  JJ.,  concur. 
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Geobge   Camebon   et  al,.  Respondents,  v.   GBOVSLAim     |J  ^ 
Impbovement  Company  et  al..  Appellants.  \  20  lee 

^^  \_^  152 

BXCEly  BBS  —  APPOINTMBKT     PENDENTE     LITE  —  BEYIEW     ON     APPEAL — 
PLBADING — MISMANAGEMENT  OF   COEPOBATION. 

The  appointment  of  a  receiver  pendente  lite  is  a  matter  with- 
in the  sound  discretion  of  the  trial  court,  and  its  action  will  not 
he  interfered  with  on  appeal,  when  it  is  a  question  of  the  mere 
weight  of  evidence. 

The  interposition  of  a  sworn  answer  denying  all  the  equities 
of  plaintiffs'  complaint,  which  entitles  them  to  the  appointment 
of  a  receiver  pendente  lite,  will  not  raise  a  prima  facie  case  in 
favor  of  defendants,  unless  such  answer  is  full  and  responsive 
to  all  the  material  allegations  of  the  complaint 

Where  the  property  of  a  corporation  is  being  mismanaged, 
and  is  in  danger  of  being  lost  to  the  stockholders  and  creditors 
through  the  collusion  and  fraud  of  its  officers  and  directors,  or 
mismanagement  and  waste,  courts  of  equity  have  inherent  power 
to  appoint  receivers. 

Appeal  from  Superior  Court,  Clallam  County. — ^Hon. 
James  G.  McClinton,  Judge.    Affirmed. 

Oeorge  H.  J(mes,  Humes  &  Lysons,  and  Benton  Em- 
bree,  for  appellants. 

Trwmbvll  &  Trumbull,  for  respondents. 

Tlij  opinion  of  the  court  was  delivered  by 

Reavis,  J. — Suit  in  equity  by  a  minority  of  the  stock- 
holders of  the  appellant  corporation,  in  their  own  behalf 
and  that  of  all  the  other  stockholders  who  may  join  them. 
The  object  of  the  suit  was  to  compel  an  accounting  of 
money  and  property  belonging  to  the  corporation,  which 
the  complaint  alleges  has  been  fraudulently  converted  to 
their  own  use  by  the  officers  of  the  corporation;  and  the 
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further  allegation  is  made  that  the  officers  are  continuing 
to  convert  the  money  and  property  to  their  own  use,  as 
pretended  salaries  and  expenses,  without  any  authority 
therefor  and  fraudulently.  A  receiver  was  prayed  for 
pending  the  litigation,  and  that  the  defendant's  officers  he 
enjoined  from  interfering  with  the  property  of  the  corpo- 
ration during  the  pendency  of  the  action.  The  motion  for 
the  appointment  of  a  receiver  was  made  upon  the  ground 
of  fraud  on  the  part  of  the  officers,  and  that  by  reason  of 
such  fraud  the  corporation  was  in  imminent  danger  of 
insolvency ;  that  the  officers  controlled  the  majority  of  the 
trustees  of  the  corporation,  and  that  plaintiffs  had  no 
relief  except  in  equity.  The  motion  for  the  appointment 
of  a  receiver  was  based  upon  the  complaint  and  five  affi- 
davits filed  therewith.  The  defendants  appeared  and  re- 
sisted the  motion  for  the  appointment  of  a  receiver  pend- 
ing the  cause,  by  filing  some  eight  affidavits.  The  answer 
was  not  then  filed.  The  hearing  was  upon  the  complaint 
and  affidavits  of  the  respective  parties.  The  superior  court 
appointed  a  receiver  pending  the  trial  of  the  cause. 

The  rule  which  this  court  observes  in  reviewing  an 
order  of  the  superior  court  appointing  a  receiver  has  been 
stated  in  Roberts  v.  Washington  National  Bank,  9  Wash. 
12  (37  Pac.  26) : 

"  The  making  of  such  orders  is  committed,  under  our 
system,  to  the  sound  discretion  of  the  judge  before  whom 
the  proceeding  is  pending,  and  his  decision  of  the  question 
must  stand,  unless  the  appellate  court,  upon  an  examina- 
tion of  the  law  and  facts  of  the  case,  shall  affirmatively 
determine  that  his  action  was  not  warranted;  and  in  de- 
termining this  question,  the  decision  of  questions  of  fact 
will  not  be  reversed  if  there  is  a  substantial  conflict  in  the 
proofs  in  regard  thereto.  But  the  appellate  court  must 
examine  such  proofs  for  the  purpose  of  determining- 
whether  or  not  there  is  such  a  clear  preponderance  against 
the  determination  of  the  lower  court.'* 
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It  was  held  in  Naylor  v.  Sidener,  106  Ind.  179  (6  K  E. 
345),  that  the  supreme  court,  in  determining  whether  a 
reoeiver  has  been  properly  appointed,  will  consider  the 
affidavits  and  oral  evidence  properly  in  the  record,  as  well 
as  the  allegations  of  the  complaint,  but  will  not  overrule 
or  interfere  with  the  discretion  of  the  trial  court  on  the 
mere  weight  of  evidence. 

Appellants  cite  the  case  of  Whitehotise  v.  Point  Defi- 
ance, etc..  By.  Co.,  9  Wash.  668  (38  Pac.  162),  to  the 
effect  that  a  sworn  answer  denying  aU  the  equities  of  the 
bill  amoimts  in  practice,  on  the  hearing  of  such  applica- 
tion, to  a  prima  facie  case  in  favor  of  the  defendants.  It 
IB  true,  as  observe  in  Beach  on  Beceivers,  §  161 : 

"  The  reason  for  this  rule  has  been  stated  to  be  that  'the 
plaintiff,  having  addressed  himself  to  the  conscience  of 
the  defendant,  has  made  him  a  witness  and  must  take  his 
answer  as  true,  unless  he  can  overcome  it ;' " 

and  a  number  of  authorities  are  cited  to  the  effect  that 
it  is  a  general  rule  that  a  receiver  will  not  be  appointed 
in  a  case  where  the  equities  of  the  plaintiff's  bill  are  fully 
denied  by  the  sworn  answer  of  the  defendant.  But  the 
answer  mentioned  by  Mr.  Beach  was  the  full  and  re- 
sponsive one  under  the  rules  of  chancery. 

"An  answer,"  says  Judge  Story  (Equity  Pleadings, 
10th  ed.,  §  852),  "must  be  full  and  perfect  to  all  the 
material  allegations  in  the  bill.  It  must  confess,  avoid, 
deny  or  traverse  all  the  material  parts  of  the  bill.  It  must 
state  facts  and  not  arguments.  It  is  not  sufficient  that  it 
contains  a  general  denial  of  the  matters  charged." 

See,  also,  1  Enc.  PI.  &  Pr.,  876,  876. 

The  affidavits  on  the  part  of  defendants  at  the  hearing, 
upon  the  motion  to  appoint  a  receiver,  contain  many  literal 
denials  of  the  allegations  of  the  complaint,  and  in  some 
instances  conclusions  of  law,  and  in  several  instances  are 
not  full  and  explicit  in  explanations  in  answer  to  charges 
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in  the  complaint.  But  it  wotild  not  be  profitable  to  review 
the  testimony  in  the  form  of  affidavits  before  the  court 
There  is  not  a  clear  preponderance  for  defendants^  and 
this  court  cannot  undertake  to  weigh  the  testimony,  as 
heretofore  announced.  The  facts  are  specifically  stated 
in  the  complaint,  and,  if  true,  plaintiffs  are  entitled  to  the 
relief  demanded.  Beach  on  Beceivers,  §  86  (Alderson's 
ed.),  states  the  rule: 

"  If  the  property  of  a  corporation  is  being  mismanaged, 
and  is  in  danger  of  being  lost  to  the  stockholders  and 
creditors  through  the  collusion  and  fraud  of  its  officers 
and  directors,  or  mismanagement  and  waste,  courts  of 
equity  have  inherent  power  to  appoint  receivers." 

Morawetz,  Private  Corporations,  §  281 ;  20  Am.  &  Eng. 
Enc.  Law,  272 ;  Hawes  v.  Oakland,  104  U.  S.  460. 
The  judgment  of  the  superior  court  is  affirmed. 

Scott,  C.  J.,  and  Anders,  Dunbab  and  Gordon,  JJ., 
concur. 


No.  2085.    Decided  November  14, 1808.1 

W.  A.  Peters  et  al,.  Executors,  Appellants,  v.  E.  A.  Mao- 
KAY^  Defendant,  T.  D.  Hinckley,  Respondent. 

BUnj>ING  OOimUOIOR'S  BOin>—OTBBPAYMXirr8  OH  OONTBAOT — UABOr 

ITY  OT  StTBETIBS. 

A  surety  upon  the  bond  of  a  building  contractor  is  released, 
where  the  payments  to  the  contractor  are  in  excess  of  the 
amounts  provided  for  under  the  contract. 

Appeal  from  Superior  Court,  King  County. — Hon.  E. 
D.  Benson,  Judge.      Affirmed. 

Strvdwick  &  Peters,  for  appellants. 
Fred  H.  Peterson,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Rbavis^  J. — ^Defendant  Mackaj  entered  into  a  build- 
ing contract  with  Heilbron,  now  represented  by  the  ap- 
peUants  a8  executors^  for  the  sum  of  $1,545.  Mackay 
agreed  to  furnish  all  labor  and  material  necessary  for 
the  construction  of  a  house  and  to  complete  the  same  on 
or  before  December  22,  1893.  The  work  was  to  be  per- 
formed and  finished  under  the  direction  and  to  the  satis- 
faction of  architects,  acting  as  agents  of  Heilbron,  and 
the  contract  contained,  among  others,  the  following  stipu- 
lation with  reference  to  the  payment  of  the  contractor, 
Mackay,  viz.,  that  the  whole  amount  should  be  paid  in 
four  installments,  according  to  the  progress  of  the  build- 
ing, and  upon  certificates  of  the  architects,  and  all  but 
the  last  payment  to  be  to  the  amount  of  but  seventy-five 
per  cent  of  the  value  of  the  work  done  and  material  fur- 
nished, as  estimated  by  the  certificate.  At  the  time  the 
contract  was  executed,  Mackay,  with  Hinckley  as  surety, 
executed  and  delivered  to  Heilbron  a  bond  for  the  faith- 
ful performance  of  the  contract,  which  contained  the  fol- 
lowing condition: 

'^  If  the  said  E.  A.  Mackay  shall  fulfill  said  contract 
according  to  the  terms  as  therein  set  forth,  and  pay  or 
cause  to  be  paid  all  bills  for  material  and  labor  in  the 
construction  of  said  building,  then  the  above  obligation  to 
be  void." 

Mackay  entered  upon  the  work  after  the  execution  of 
the  contract,  and  the  first  and  second  installments  were 
paid  to  him  under  appellants'  contract,  according  to  esti- 
mates and  certificate.  After  that,  the  architects  ascer- 
tained that  some  of  the  laborers  were  not  paid,  and  that 
Mackay  was  using  some  of  the  money  he  had  received  on 
payment  of  the  installments  for  other  purposes.  They 
refused  to  give  him  a  certificate  for  the  third  installment, 
and  Mackay  then  agreed  to  give  orders  on  Heilbron  to  the 
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laborers  and  material  men  to  whom  he  was  in  debt  on 
account  of  the  building,  which  orders  were  to  be  approved 
by  the  architects  and  paid  by  Heilbron.  The  whole 
amount  due  on  the  third  installment  was  paid  in  this  way. 
When  the  building  was  completed,  it  was  ascertained  by 
the  architects  that  the  amount  due  by  Mackay  for  labor 
and  material  for  the  house  considerably  exceeded  the 
amount  due  him  under  the  contract,  and  the  fourth  in- 
fltalhnent  was  not  paid  directly  to  Mackay.  To  avoid  the 
filing  of  liens,  Heilbron  notified  Mackay  and  his  surety, 
the  respondent,  that  the  amounts  due  laborers  and  mate- 
rial men  must  be  paid,  or  that  he,  Heilbron,  would  pay 
them  and  charge  Mackay  and  respondent  with  them;  and 
he  did  so  pay  to  the  amount  of  $167.81,  and  thereafter 
brought  this  notion  against  the  defendant  Mackay  and 
respondent  Hinckley,  for  breach  of  the  conditions  of  the 
bond.  It  appears  from  the  record  that,  after  the  pay- 
ment of  the  first  and  second  installments,  the  payments 
were  made  to  the  contractor  in  excess  of  the  seventy-five 
per  cent,  estimate  of  the  whole  contract  before  the  comple- 
tion of  the  building — an  excess  greater  than  the  amount 
claimed  here.  The  contract  to  build  and  the  bond  secur- 
ing a  faithful  performance  of  the  contract  are  to  be  read 
together;  and,  under  the  stipulation  contained  in  the  con- 
tract, but  seventy-five  per  cent,  of  the  amotmt  earned 
should  have  been  paid  on  the  third  installment,  and  none 
on  the  last  installment,  until  the  completion  of  the  build- 
ing, and  production  of  evidence  that  all  laborers  and 
material  men  had  been  paid.  The  surety  is  released 
where  the  payments  of  the  contractor  are  in  excess  of  the 
amounts  provided  for  imder  the  contract  Bragg  v.  Shain, 
49  Cal.  131 ;  Brennan  v.  Clark,  29  Neb.  386  (45  N.  W. 
472) ;  Gray  v.  School  DistHct,  35  Neb.  438  (63  N.  W. 
377)  ;  Simonson  v.  Orani,  36  Minn.  439  (31  K  W.  861)  ; 
Evans  v.  Oraden,  125  Mo.  72  (28  S.  W.  439) ;  Board  of 
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County  Commissioners  v.  Branham,  67  Fed.  179;  8t. 
Mary's  College  v.  Meagher,  (Ky.)  11  S.  W.  60&. 
The  judgment  of  the  superior  court  is  affirmed. 

Scott,  C.  J.,  and  Dunbab  and  Goedon,  JJ.,  concur. 


[No.  3054.    Decided  NoTember  16. 1898.1 

KoBEBT   Cboft,   Respondent,   v.    Thb   Nobthwestebn 

Steamship  Company,  Appellant. 

mcajOKiroB  or  oaxbub — ncjUBT  to  passknosb — puBADma — sfi- 

SIN  OB  ^  m  HTHU  UTIOKB. 

In  an  action  to  recover  damages  for  injuries  sustained 
through  the  falling  of  a  gang-plank  leading  from  a  dock  to  the 
deck  of  a  steamer,  a  paragraph  of  the  complaint  is  sufficiently 
particular  and  specific,  as  against  a  motion  to  make  more  defi- 
nite, where  it  alleges  that  the  gang-plank  was  carelessly  and 
negligently  supported  on  the  boat  and  was  not  properly  tied  or 
fastened  thereto. 

Where  defendant,  in  an  action  for  damages  resulting  from 
the  falling  of  a  gang-plank  between  a  steamer  and  the  dock, 
has  put  in  evidence  to  the  effect  that  the  gang-plank  had  been 
properly  fastened  but  had  broken  loose  by  the  mooring  of  a 
second  steamer  to  the  first  in  such  a  way  as  to  forcibly  pull  the 
first  steamer  from  the  dock,  evidence  in  rebuttal  is  admissible 
to  show  that  the  second  steamer  tied  up  to  the  first  one  more 
than  an  hour  before  the  accident  occurred. 

A  negligent  carrier  cannot  set  up  a  defense,  as  against  a  pas- 
senger, that  the  negligence  of  a  third  party  contributed  to  the 
injury,  although  the  latter  acted  independently  of  the  carrier. 

Although  a  requested  instruction  embraces  two  different  sub- 
jects that  may  well  be  submitted  as  separate  instructions,  it  is 
not  error  to  refuse  the  instruction,  in  whole  or  in  part,  if  it  is 
partly  erroneous. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Obanob  Jacobs,  Judge.     Affirmed. 
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Burleigh  <&  Piles,  and  Wilmon  Tucker,  for  appellant 

Samuel  S.  Carlisle,  and  Charles  E.  Patterson,  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — The  plaintiff  brought  this  action  to  re- 
cover damages  for  personal  injuries  sustained  in  falling 
from  a  gang-plank  leading  from  a  dock  in  the  city  of  Seat- 
tle to  the  deck  of  the  steamer  Bosalie^  on  which  he  was 
intending  to  take  passage  to  Victoria,  and,  having  recov- 
ered a  judgment,  the  defendant  has  appealed.  It  ap- 
peared from  the  plaintiff's  testimony  that  he  attempted  to 
go  aboard  the  ship  shortly  before  midnight;  that  there  was 
no  one  on  the  wharf  at  the  time  and  no  one  in  sight  on  the 
vessel ;  that  there  was  no  light  upon  the  wharf,  but  there 
was  one  on  the  steamer  sufficient  to  cast  a  reflection  on  the 
gang-plank,  which  apparently  extended  from  the  wharf  to 
the  steamer;  that  he  was  carrying  several  parcels,  and 
when  about  half  way  between  the  wharf  and  the  vessel  the 
plank  fell,  precipitating  him  into  the  water,  whereby  the 
injuries  complained  of  were  caused. 

It  is  first  contended  that  the  court  erred  in  refusing  to 
grant  a  motion  of  defendant  to  make  paragraph  five  of  the 
complaint  more  definite.     Said  paragraph  was  as  follows : 

^^  That  said  steamboat  had  out  her  gang-plank  for  the 
purpose  of  receiving  passengers  and  other  persons  who 
might  have  business  with  said  boat;  that  said  boat  was 
carelessly  and  negligently  moored  to  the  dock  aforesaid, 
and  her  said  gang-plank  was  carelessly  and  negligently 
supported  on  said  boat,  and  was  not  properly  tied  or  fast- 
ened thereto,  and  the  same  was  carelessly  and  negligently 
put  out  and  maintained  from  said  vessel  to  the  dock  afore- 
said." 

We  think  this  paragraph  was  sufficiently  particular  and 
specific  in  alleging  that  the  gang-plank  was  carelessly  and 
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n^ligently  siipi)orted  on  said  boat^  and  was  not  properl^^ 
tied  or  fastened  thereto. 

It  is  next  contended  that  the  court  erred  in  refusing  to 
grant  a  motion  for  a  non-suit,  but  we  are  clearly  of  the 
opinion  that  a  prima  facie  case  had  been  made  by  the 
plaintiff. 

It  is  next  contended  that  the  court  erred  in  refusing  to 
strike  the  testimony  of  a  witness  on  rebuttal.  The  theory 
as  to  plaintifiTs  case  was  that  the  gang-plank  either  did  not 
reach  thd  vessel,  or  was  so  negligently  placed  there  that  it 
fell  when  the  plaintiff  attempted  to  walk  along  it  The 
defendant  sought  to  show,  and  introduced  testimony  to 
the  effect,  that  the  plank  had  been  properly  placed  from 
the  steamer  to  the  wharf  and  securely  tied,  and  that  the 
accident  was  caused  by  another  steamer,  which,  at  the 
time  the  plaintiff  was  attempting  to  board  the  Bosalie, 
came  up  and  tied  to  the  Jatter  steamer  in  such  a  manner 
as  to  forcibly  pull  the  Rosalie  away  from  the  wharf,  break- 
ing the  fastenings  and  causing  the  plank  to  fall  at  the  time 
the  plaintiff  was  upon  it.  The*  witness  in  question  testi- 
fied in  rebuttal  that  he  saw  the  steamer  Lydia  Thompson, 
which  was  the  one  that  tied  to  the  Rosalie,  when  she  came 
up  and  made  fast,  and  that  he  also  saw  the  gang-plank 
fall,  and  that  it  was  some  hours  after  the  Thompson  had 
come  up.  We  think  this  was  legitimate  evidence  on  plain- 
tiff's rebuttal  case.  *  Some  other  general  testimony  was 
given  by  the  witness,  but  it  was  within  the  discretion  of 
the  court  to  allow  it,  and  we  do  not  find  that  it  was  im- 
properly exercised.  Also  the  foregoing  was  the  only  part 
that  was  very  material  as  to  the  question  of  time  in  admits 
ting  it,  as  the  remainder  was  but  cumulative  and  not 
especially  damaging. 

The  next  errors  allied  are  with  reference  to  the  in- 
structions given  and  refused.      They  are  too  voluminous 
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to  be  set  forth  in  detail^  and  only  the  more  material  ones 
will  be  considered.  It  is  contended  that  the  court  erred 
in  giving  the  following  instruction: 

^^  It  is  no  defense  for  a  negligent  carrier^  as  against  his 
passenger,  that  the  negligence  or  trespass  of  a  third  party 
contributed  to  the  injury,  although  tiie  latter  acted  inde- 
pendently of  the  carrier.'* 

It  is  insisted  that  this  is  wrong,  on  the  ground  that  there 
was  no  negligence  shown  on  the  part  of  the  defendant,  but 
as,  in  our  opinion,  there  was  proof  tending  to  show  such 
negligence,  the  instruction  was  a  proper  one. 

The  most  urgent  contention  on  the  part  of  appellant  is, 
however,  that  the  court  erred  in  refusing  to  give  instruc- 
tion number  fifteen  requested  by  it,  which  was  as  follows: 

'^  If  you  believe  from  the  evidence  in  this  case  that  at 
the  time  said  steamer  Eosalie  landed  at  said  Arlington 
dock,  that  she  properly  cast  out  her  lines  and  they  were 
properly  fastened  on  the  shore — and  the  court  instructs 
you  that  it  means  by  being  properly  fastened  that  she  was 
fastened  in  the  manner  ordinarily  fastened  by  said  steam- 
ers— and  that  at  about  the  time  of  the  alleged  accident 
another  vessel  put  in  alongside  said  steamer  and  fastened 
her  lines  to  said  Rosalie,  and  thereby  drew  said  steamer 
Eosalie  by  force  away  from  the  dock  and  wharf,  thereby 
allowing  the  gang-plank  to  fall  and  thereby  injuring  the 
plaintiff  herein,  then  you  are  instructed  that  it  was  not 
the  fault  of  the  defendant  herein,  but  the  fault  of  the 
steamer  fastening  to  and  pulling  said  Eosalie  away  from 
the  wharf. 

"  You  are  further  instructed  that  if  there  was  a  reason- 
able opportunity  for  one  other  than  the  servants  and  em- 
ployees of  the  defendant  company  herein  to  move  said 
gang-plank  and  to  place  said  steamer  in  an  iinsafe,  care- 
less, and  negligent  position,  or  to  place  said  gang-plank  in 
that  position,  then  you  will  find  for  the  defendant.  The 
defendant  company,  the  court  instructs  you,  is  not  liable 
for  the  acts  or  carelessness  of  persons  other  than  its  serv- 
ants or  employees,  and,  in  order  to  charge  the  defendant 
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herein^  it  must  prove  by  a  preponderance  of  the  evidence 
that  said  gang-plank  was  put  out  and  maintained,  as  well 
as  the  lines  to  said  vessel,  by  the  officers,  servants  or  em- 
ployees of  the  defendant  company  herein,  and  not  by  some 
other  or  third  person  not  in  its  employ." 

We  are  of  the  opinion  that  the  first  part  of  this  instruc- 
tion, which  was  upon  the  theory  that  the  defendant  was 
not  negligent  and  that  the  injury  was  caused  by  the  steam- 
er Thompson  in  forcibly  pulling  the  Bosalie  away  from 
the  wharf,  so  that  the  gang-plank  fell  while  the  plaintiff 
was  upon  it,  was  a  proper  one,  based  upon  testimony  in- 
troduced by  the  defendant,  and  should  have  been  given 
had  it  been  submitted  as  a  separate  instruction.  There 
was  testimony  to  show  that  it  was  a  common  thing  for  one 
fiteamer  to  come  up  alongside  of  and  tie  to  another  steamer 
lying  next  a  wharf,  and  that  the  same  could  be  done  safely 
and  without  danger  under  the  exercise  of  ordinary  care. 
Consequently  there  was  no  negligence  on  the  part  of  the 
Kosalie  in  allowing  the  Thompson  to  make  fast  to  her. 
But  if  in  so  doing  the  steamer  Thompson  was  carelessly 
and  improperly  handled,  so  that  she  pulled  the  Rosalie 
away  from  the  wharf  and  caused  the  plank  to  fall  at  the 
time  the  plaintiff  was  upon  it,  the  Bosalie  up  to  that  time 
having  been  properly  moored  and  secured  to  the  wharf, 
-and  the  gang-plank  properly  fastened,  so  that  the  defend- 
ant was  not  negligent,  clearly  there  should  be  no  recovery 
against  the  defendant,  but  against  the  owners  of  the  other 
steamer  negligently  causing  the  injury.  Counsel  for  the 
plaintiff  maintains  that  there  was  no  error  in  refusing  to 
give  this  instruction,  for  several  reasons,  the  first  of  which 
is  that  the  court  instructed  the  jury  that  the  plaintiff 
-could  not  recover  unless  the  defendant  was  negligent,  and 
the  court  did  so  instruct  the  jury  several  times  in  about 
those  words.  But  we  think  the  defendant  was  entitled  to 
£L   more   specific  instruction  to  fit  the  particular   facts 


180        OBOFT  V.  NORTHWESTERN  STEAMSHIP  CO. 

Opinion  of  the  Oourt—SooTT,  0.  J.  [20  Wash. 

claimed  by  the  defendant^  there  being  proof  to  support  it^ 
where  a  request  is  made,  because  the  jury  might  have 
inferred  that  the  defendant  was  negligent  in  allowing  the 
other  steamer  to  tie  to  the  Rosalie  at  all,  but  this  clearly 
could  not  be  so  under  the  proofs  in  the  case.      Another 
reason  given  is  that  the  latter  part  of  the  instruction  to 
the  effect  that  there  oould  be  no  recovery  against  the  de- 
fendant, if  there  was  a  reasonable  opportunity  for  one 
other  than  the  employees  of  the  defendant  to  move  said 
gang-plank  and  plape  the  steamer  in  an  unsafe  position 
after  she  had  properly  landed  and  the  plank  had  been  se- 
cured, was  not  a  correct  statement  of  the  law;    and  we 
think  this  is  true,  because  it  was  not  only  the  duty  of  the 
defendant  to  see  that  the  steamer  was  properly  secured  to> 
the  wharf,  and  the  gang-plank  placed  from  the  wharf  to- 
the  steamer  and  secured  as  well,  but  that  it  was  its  duty 
to  exercise  due  care  in  maintaining  it  so,  and  the  latter 
part  of  the  instruction  eliminated  this  feature.      There 
was  some  testimony  going  to  show  that  the  defendant  was 
negligent  in  this  particular.     It  is  not  error  to  refuse  to^ 
give  an  instruction  which  is  partly  erroneous,  and  while 
this  one  embraced  two  different  subjects,  that  might  well 
have  been  subn^tted  as  separate  instructions,  the  defend- 
ant saw  fit  to  submit  it  as  one,  numbered  the  fifteenth. 
Consequently  error  cannot  be  predicated  upon  the  refusal 
of  the  court  to  give  any  part  of  it.      In  the  absence  of  a 
request  for  a  specific  instruction  with  reference  to  the 
particular  facts,  those  given  by  the  court  were  sufficient,, 
and  in  other  respects  the  instructions  properly  covered 
the  case. 

Affirmed. 

Ain>EB6  and  Reavis^  JJ.,  concur. 

OtOBDOT^j  J.,  not  sitting. 
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"DvnTBAH,  J. — ^I  ooncur  in  the  result,  but  not  for  the  rea- 
sons assigned.  I  think  the  instructions  complained  of 
stated  the  law,  and  that  those  asked  for  by  appellant, 
which  had  not  already  in  substance  been  given  by  the 
court,  did  not  state  the  law. 
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This  State  of  Washtngton^  an  the  Relation  of  Ida 
Oeiger,  Respondent,  v.  Joseph  Geigeb^  Appellant 

OONTDCFT  PROOIEDnTOS — ^AFPBAIr— NSCBSSZTT  FOB  BOND. 

Proceedings  against  defendant  as  for  contempt.  In  refusing 
to  obey  the  order  of  the  coart  compelling  Mn  to  pay  alimony 
upon  a  decree  of  divorce,  do  not  constitute  a  criminal  action; 
hence  the  failure  to  give  an  appeal  bond  upon  an  appeal  from 
an  order  adjudging  the  appellant  in  contempt  is  not  warranted 
by  Laws  1S93,  p.  122,  S  6  (Bal.  Code,  (  6505),  which  provides 
that  no  bond  shall  be  required  when  the  appeal  is  taken  by  a 
defendant  in  a  criminal  action. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
Wiu^iAM  H.  H.  "Kjuln,  Judge.     Appeal  dismissed. 

Oeorge  0.  Williamsofij  and  Bates  &  Murray,  for  appel- 
lant. 

Marshall  K.  Snell,  for  respondent. 
The  opinion  of  the  court  was  delivered  by 

RsAVis^  J. — ^Ida  Qeiger  made  affidavit  in  the  superior 
court  showing  that  the  defendant  had  wiKuUy  disobeyed 
a  decree  of  the  court  wherein  it  was  adjudged  that  plain- 
tiff should  recover  from  the  defendant  the  sum  of  fifteen 
dollars  i>er  month,  due  and  payable  on  the  first  day  of 
each  month,  as  alimony.      The  order  was  made  upon  a 
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decree  of  divorce  entered  by  the  court  in  the  case  of  Ida 
Qeiger  v.  Joseph  Geiger,  the  appellant  The  superior 
court  thereupon  required  appellant  to  appear  and  show 
cause  why  he  should  not  be  punished  as  for  contempt  for 
the  violation  of  the  order.  Upon  the  appearance  of  the 
appellant^  a  hearing  was  had,  and  the  superior  court  ad- 
judged him  in  contempt  for  the  violation  of  the  order 
requiring  him  to  pay  alimony  to  the  relator.  From  the 
order  adjudging  him  in  contempt,  Joseph  Geiger  has 
appealed.  The  respondent  moved  to  dismiss  the  appeal, 
because  no  bond  as  required  by  the  statute  for  appeal  in 
civil  actions  was  executed  by  appellant.  It  is  maintained 
by  counsel  for  appellant  that  the  statute  (Bal.  Code^ 
§  5811,  2  Hill's  Code,  §  791)  authorizes  an  appeal  in  a 
proceeding  for  contempt  in  like  manner  and  like  effect  as 
from  a  judgment  in  an  action ;  and  that  a  contempt  pro- 
ceeding is  a  criminal  action;  and  that  our  statute  (Laws 
1893,  p.  122,  §  6,  Bal.  Code,  §  6505)  provides  that  no 
bond  or  deposit  shall  be  required  when  the  appeal  is  taken 
by  the  state,  or  by  a  county,  city,  town  or  school  district 
thereof,  or  by  a  defendant  in  a  criminal  action ;  and  that 
the  appellant  in  this  action  was  not  required  to  execute  a 
bond  on  appeal  under  the  provisions  of  this  statute.  As 
argued  by  counsel  for  appellant,  it  is  somewhat  difficult  to 
classify  the  punishment  of  contempts,  and  they  are  some- 
times divided  into  two  classes^  civil  and  criminal  con- 
tempts. 

But  the  better  reason  seems  to  sustain  a  distinction  be- 
tween the  final  sentence  and  the  punishment  for  a  com- 
pleted offense  deemed  a  contempt,  and  the  coercive  power 
of  the  courts  in  enforcing  their  process  and  compelling 
compliance  with  their  decrees.  In  the  first  class,  where 
specific  acts  have  been  punished  as  contempts,  the  power 
of  the  court  seems  to  be  concluded,  and  the  proceeding  in 
its  nature  has  been  denominated  criminal.      Where  the 
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acts  and  conduct  which  are  contemptuons  are  directed 
generally  against  the  administration  of  the  law  and  are 
not  oontinuingy  as,  for  example,  contemptuous  conduct  in 
the  presence  of  the  court,  many  authorities  hold  that  the 
punishment  for  such  contempt  is  in  the  nature  of  a  crim- 
inal proceeding,  and  the  court,  having  imposed  a  single 
penalty  for  the  completed  contempt,  has  no  further  con- 
trol over  the  proceeding;  but,  where  the  coercive  power 
of  the  court  is  used  in  the  nature  of  a  contempt  proceeding 
to  compel  obedience  to  its  orders  or  enforce  its  process,  the 
punishment  or  penalty  imposed  is  all  the  time  within  the 
control  of  the  court.  If  it  be  imprisonment,  it  is  until 
obedience  is  rendered  to  the  order  made;  and,  while  the 
form  of  the  penalty  in  the  case  at  bar  might  indicate  a 
completed  punishment  for  the  refusal  of  the  defendant  to 
pay  alimony,  it  is  not,  in  substance,  such  a  judgment  in 
contempt  as  in  the  first  class  referred  to.  But  counsel  for 
appellant  cite  the  case  of  State  ex  reh  News  Pub.  Co,  v. 
MUligan,  4  Wash.  29  (29  Pac.  1056),  to  support  their 
contention  that  any  proceeding  in  the  nature  of  a  con- 
tempt is  a  criminal  action.  The  case  cited,  however, 
merely  decided  that  the  costs  should  be  taxed  to  the  coun- 
ty, instead  of  to  the  unsuccessful  relator;  and  while  the 
language  used  in  the  opinion  is  not  restricted,  and  may 
give  color  to  the  contention  of  counsel,  yet  we  do  not  think 
it  decisive,  and  we  do  not  desire  that  that  case  should  be 
r^arded  as  controlling  authority  upon  any  question  re- 
lating to  procedure  in  contempt.  But,  in  the  class  of 
cases  to  which  the  case  at  bar  belongs  in  contempt  pro- 
ceedings under  our  statutes,  we  conclude  that  upon  appeal 
the  ordinary  bond  in  civil  actions  is  required  from  the 
appellant;  and,  such  bond  not  having  been  executed  in 
this  case,  the  motion  to  dismiss  the  appeal  must  be 
granted. 
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Scott,  C.  J.,  and  Dunbab,  Andbbs  and  Qobdon,  JJ., 
concur. 


I  No.  3027.    Decided  Noyember  18. 1808.1 

Abohibald  Hossack,  Appellant,  v.  John  W.  Gbahaic, 

Respondent 

BQUTTABLB  UBN — ^WHAT  CON8TITUTB8 — PBOIOSX  TO  PAT  OUT  OV  PAB- 

TIOULAB  WU7XD, 

An  agreement  in  a  mortgage  that  25  per  cent,  of  the  money 
realized  from  sales  by  the  mortgagor  of  the  lands  mortgaged, 
and  also  of  certain  other  described  lands,  which  are  not  included 
in  the  mortgage,  shall  be  set  apart  as  a  fund  for  the  payment  of 
the  mortgage  debt,  does  not  create  an  equitable  lien  in  faror  of 
the  mortgagee  or  his  assigns  against  the  lands  not  expressly 
mortgaged. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
Wm.  Hickmak  Moobe,  Judge.      Affirmed. 

Campbell  <&  Powell,  for  appellant: 

The  doctrine  may  be  stated  in  its  most  general  form, 
tiat  every  express  executory  agreement  in  ^ting  wW 
by  the  contracting  party  sufficiently  indicates  an  intention 
to  make  some  particular  property,  real  or  personal,  or 
fund  therein  described  or  identified,  a  security  for  a  debt 
or  other  obligation,  or  whereby  the  party  promises  to  con- 
vey or  assign,  or  transfer  the  property  as  security,  creates 
an  equitable  lien  upon  the  property  so  indicated,  which  is 
enforcible  against  the  property  in  the  hands  not  only  of 
the  original  contractor,  but  of  his  heirs,  executors,  volun- 
tary assignees,  and  purchasers  or  incumbrancers  with  no- 
tice.    Hauselt  v.  Harrison,  105  TT.  S.  401   (26  L.  ed. 
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1075)  ;  Gregory  v.  Morris,  96  U.  S.  619  (24  L.  ed.  741)  ; 
Middle  V.  Hudgins,  58  Fed.  491 ;  Badgerow  v.  Manhattan 
Trust  Co.,  64  Fed.  931 ;  Ketchum  v.  8t.  Louis,  101  U.  S. 
306  (25  L.  ed.  999). 

Doolittle  &  Fogg,  for  respondent : 

An  agreement  to  pay  a  certain  debt  out  of  the  proceeds 
of  sale  of  certain  specified  real  or  personal  property  when 
sold,  there  being  no  change  of  possession  or  control  there- 
oi,  creates  neither  an  equitable  lien  nor  mortgage  upon 
the  property  out  of  the  proceeds  of  which  the  money  was 
promised  to  be  paid;  nor  is  it  an  assignment,  equitable 
or  otherwise,  of  the  fund  itself  or  any  part  thereof.  Fair- 
hanks  V.  Welshans,  75  N.  W.  873;  Rogers  v.  HosacVs 
Ex'rs,  18  Wend.  819;  Oihson  v.  Stone,  48  Barb.  285; 
jSilent  Friend  Mining  Go.  v.  Abbott,  42  Pac.  318 ;  Hamil- 
ton V.  Downer,  152  HI.  651 ;  Stewart  v.  Hopkins,  30  Ohio 
St.  502;  Dillon  v.  Barnard,  21  Wall.  480  (22  L.  ed. 
«73) ;  Gook  v.  Black,  54  Iowa,  694;  Hall  v.  Jackson,  20 
Pick.  194;  Pearce  v.  Roberts,  27  Mo.  179;  Gibson  v. 
Deciusy  82  HI.  306;  Wood  v.  Mitchell,  17  N.  T.  Supp. 
782;  Trist  v.  Ghild,  21  Wall.  441  (22  L.  ed.  628) ;  Ford 
t7.  Gamer,  15  Ind.  298;  Harrison  v.  Hobbs,  1  Bibb,  152; 
Wemple  v.  Hauenstein,  46  N.  Y.  Supp.  288;  Barrington 
V.  Evans,  8  Tounge  &  C.  Exch.  884;  1  Jones,  Liens,  §§ 
32,  51,  52;  3  Pomeroy,  Equity  Jurisprudence,  §  1284, 
notes  and  cases  cited;  2  White  &  Tudor,  Leading  Cases, 
1567,  1644,  1654,  1655,  1657,  1658,  notes  and  cases  cited. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — This  was  an  action  to  foreclose  a  mort- 
gage upon  certain  lots  and  lands  therein  mentioned,  and 
upon  certain  other  lots  mentioned  in  the  aforesaid  mort- 
gage, concerning  which  a  special  agreement  was  made. 
A   demurrer  to  the  complaint  was  sustained,   and,   the 
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plaintiff  electing  to  stand  upon  his  demurrer,  judgment 
Avas  entered  and  the  case  was  brought  to  this  court. 

The  mortgage,  so  far  as  one  portion  of  the  land  de- 
scribed therein  is  concerned,  is  the  ordinary  mortgage, 
but,  in  addition,  the  following  clause  occurs : 

"  And  the  said  party  of  the  first  part,  for  itself,  its  suc- 
cessors and  assigns,  does  hereby  covenant  and  agree,  to 
and  with  the  said  party  of  the  second  part,  its  successors 
and  assigns,  that  twenty-five  per  cent,  of  the  sales  of  all 
the  property  of  the  Excelsior  Park  Land  Company,  which 
shall  hereafter  be  made,  shall  be  paid  by  the  said  party  of 
the  first  part,  its  successors  or  assigns,  into  the  Tacoma 
National  Bank,  in  the  city  of  Tacoma,  in  cash  not  to  ex- 
ceed sixteen  thousand  dollars  ($16,000)  for  each  and 
every  year  during  the  life  of  this  mortgage,  for  the  pur- 
pose of  establishing  a  sinking  fund  to  provide  for  the  pay- 
ment of  the  principal  amount  of  the  debt  secured  by  this 
mortgage,  to-wit,  eighty  thousand  dollars  ($80,000),  said 
cash  payments  to  be  invested  in  interest  bearing  securities- 
to  be  approved  by  the  officers  of  said  Tacoma  National 
Bank ;  the  remainder  of  the  property  of  said  party  of  the 
first  part,  which  shall  not  be  covered  by  this  mortgage, 
and  out  of  the  sales  of  which,  in  addition  to  those  of  the 
property  covered  by  this  mortgage  as  above  mentioned, 
the  said  cash  payments  shall  be  deposited  in  the  Tacoma 
National  Bank  aforesaid,  is  described  as  follows,  to-wit:*'' 

And  then  follows  a  description  of  the  property  covered  by 
the  clause  referred  to.  It  may  be  said,  in  passing,  that 
the  mortgage  was  given  by  the  Excelsior  Park  Land  Com- 
pany to  the  Mason  Mortgage  Loan  Company,  and  that  the 
notes  which  were  secured  by  the  mortgage  had  been  sold 
by  the  said  Mason  Mortgage  Loan  Company  before  matur- 
ity, and  that  at  the  time  of  the  commencement  of  this 
action  the  said  company  had  no  interest  in  said  notes,  or 
any  of  theuL 

The  respondent,  Oraham,  has  an  interest  in  lots  which 
are  described  under  the  twenty-five  per  cent,  clause  above 
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set  onty  said  lots  not  being  any  portion  of  the  land  regu- 
larly mortgaged.  At  the  time  the  respondent  filed  and 
served  his  demurrer,  he  also  filed  and  served  a  disclaimer, 
disdaiming  any  interest  in  the  mortgaged  property  other 
than  that  affected  by  the  twenty-five  per  cent,  clause.  The 
appellant  was  the  assignee  of  the  Mason  Mortgage  Loan 
Company,  which  company  had  taken  a  mortgage  on  the 
land  embraced  in  the  twenty-five  per  cent,  clause,  subse- 
quent to  the  sale  by  them  of  the  original  notes.  The  de- 
murrer stated  all  the  statutory  grounds,  but  it  is  conceded 
that  there  is  but  one  proposition  in  the  case  to  be  deter- 
mined here;  at  all  events,  with  the  view  we  take  of  that 
proposition,  a  discussion  of  the  other  points  argued  by  the 
appellant  becomes  unnecessary,  and  the  case  hangs  upon 
the  construction  of  what  is  termed  the  "twenty-five  per 
cent,  clause"  in  the  mortgage,  the  contention  of  the  appel- 
lant being  that  the  twenty-five  per  cent,  clause  created  a 
mortgage  to  the  extent  of  twenty-five  per  cent,  of  the 
property  affected  by  it.  It  may  be  here  stated  that  the 
mortgage  was  duly  and  formally  recorded  in  the  proper 
ooimty.  It  is  insisted  by  the  appellant  that  the  language 
of  the  clause  shows  that  the  mortgagor  intended  to  abso- 
lutely mortgage  certain  of  its  properties,  and  twenty-five 
per  cent,  of  the  proceeds  of  the  sale  of  certain  of  its  other 
property,  as  security  for  the  $80,000  and  ijiterest;  while 
the  construction  placed  upon  it  by  the  respondent  is  to  the 
effect  that  no  lien  is  created  upon  the  lots  described  under 
the  twenty-five  per  cent,  clause,  but  that  it  is  simply  an 
agreement  to  pay  or  appropriate  money,  which  is  personal 
between  the  parties  to  the  agreement.  We  think  the  latter 
construction  is  the  correct  one.  In  support  of  appellant's 
contention  is  cited  §  1235,  Pomeroy's  Equity  Jurispru- 
dence, which  is  as  follows : 

"  The  doctrine  may  be  stated  in  its  most  general  form, 
that  every  express  executory  agreement  in  writing,  where- 
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by  the  contracting  party  sufficiently  indicates  an  intention 
to  make  some  particular  property,  real  or  personal,  or 
fund,  therein  described  or  identified,  a  security  for  a  debt 
or  other  obligation,  or  whereby  the  party  promises  to  con- 
vey or  assign  or  transfer  the  property  as  security,  creates 
an  equitable  lien  upon  the  property  so  indicated,  which  is 
enf  orcible  against  the  property  in  the  hands  not  only  of 
the  original  contractor,  but  of  his  heirs,  administrators, 
executors,  voluntary  assignees,  and  purchasers  or  incum- 
brancers with  notice/' 

This  statement  of  the  law  is  in  harmony  with  universal 
authority,  but  we  do  not  see  that  it  can  be  made  applicable 
to  appellant's  interest  in  this  case,  for  the  statement  as- 
sumes the  very  question  which  is  in  dispute  here,  viz,, 
whether  or  not  the  party  promised  to  convey  or  assign  or 
transfer  this  property  as  security.  It  is  the  intention  of 
the  parties  to  the  contract,  which  is  to  be  determined  from 
the  phraseology  of  the  instrument.  Further  on  in  the 
same  section  Mr.  Pomeroy  says  that  the  agreement,  before 
it  can  be  determined  to  constitute  a  lien,  '^must  indicate 
with  sufficient  clearness  an  intent  that  the  property  so 
described,  or  rendered  capable  of  identification,  is  to  be 
held,  given  or  transferred  as  security  for  the  obligation." 
And  so  with  §  1048,  quoted  also  by  appellant,  to  the  effect 
that — 

"  Wherever  property,  real  or  personal,  which  is  already 
impressed  with  or  subject  to  a  trust  of  any  kind,  express 
or  by  operation  of  law,  is  conveyed  or  transferred  by  the 
trustee,  .  .  .  then  the  rule  is  universal  that  such 
heir,  devisee,  successor  or  other  voluntary  transferee,  or 
such  purchaser  with  notice,  acquires  and  holds  the  prop- 
erty subject  to  the  same  trust  which  before  existed,  and 
becomes  himself  a  trustee  for  the  original  beneficiary." 

The  same  fact  is  assumed,  viz.,  that  the  property  ia 
already  impressed  with,  or  subject  to,  a  trust.  The  same 
thing  may  be  said  of  the  quotation  from  Jones  on  Mort- 
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gages,  §  162,  for  while  it  is  no  doubt  true  that  it  is  not 
necessary  that  the  contract  should  be,  in  express  terms,  a 
secorily,  for  the  reason  that  equity  will  frequently  imply 
a  security  from  the  nature  of  the  transaction  between  the 
parties,  yet,  according  to  Mr.  Jones,  the  essence  of  the 
contract  is  the  intention  of  the  parties  to  create  a  security* 
In  the  case  of  Hauaelt  v.  Harrison,  105  TJ.  S.  401,  A. 
entered  into  a  written  contract  with  B.,  whereby,  in  con- 
sideration of  moneys  advanced  by  the  latter  for  the  pur- 
chase of  skins,  he  agreed  that  he  would  tan,  finish  and 
deliver  them  to  B.  B.,  in  consideration  of  a  commission 
on  sales,  and  a  further  percentage  to  cover  insurance, 
storage  and  labor,  agreed  to  sell  them  and  put  the  pro- 
ceeds, less  his  commissions  and  advances,  at  the  disposal 
of  A.  It  was  held  that  A.  had  not  an  unqualified  prop- 
erty in  them,  but  they  were  subject  to  a  charge  in  the 
nature  of  a  mortgage  in  favor  of  B.,  which  was  binding 
on  the  parties  and  A.'s  assignee  in  bankruptcy.  But  that 
case  was  decided  upon  the  ground  that  it  was  especially 
agreed  that  the  skins  should  be  considered  as  security  for 
refunding  the  moneys  advanced,  and  the  court,  in  its 
opinion,  says: 

"  The  clause  providing  for  security  must  be  held  to 
mean  something;  and  it  declares  that  the  skins  them- 
selves, before  delivery  of  possession  to  Hauselt  under  the 
contract,  for  purposes  of  sale,  shall  be  considered  as 
security.*' 

In  Gregory  v.  Morris,  96  TJ.  S.  619,  it  was  decided  that 
the  rule  of  the  common  law  that  the  lien  of  the  vendor  of 
personal  property  to  secure  the  payment  of  the  purchase 
money  is  lost  by  the  voluntary  and  unconditional  delivery 
of  the  property  to  the  purchaser,  does  not  prevent  the 
parties  from  contracting  for  a  lien  which,  as  between 
themselves,  will  be  good  after  delivery.  In  that  case 
Morris  and  Gregory  executed  a  written  contract  for  the 
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aale  to  the  latter,  in  accordance  with  the  schedule  of  prices 
in  gold,  of  a  large  number  of  cattle,  and  the  contract  pro- 
vided that  Morris  was  to  retain  a  lien  on  the  cattle  until 
the  purchase  money,  amounting  to  nearly  $8,000,  should 
he  paid,  and  for  the  purpose  of  preserving  said  lien, 
authorized  him  to  designate  some  person  as  his  agent,  to 
go  along  with,  and  retain  possession  of,  the  cattle. 

And  so  with  all  the  cases  cited  by  the  appellant,  both 
those  from  the  United  States  supreme  court  and  the  fed- 
eral cases,  and  all  other  cases  so  far  as  we  have  been  able 
to  ascertain,  maintain  the  lien  where  it  was  stipulated 
that  the  property  concerning  which  the  agreement  was 
made  should  constitute  a  lien  for  the  payment  of  the  obli- 
gation. In  the  case  at  bar  there  is  no  stipulation  of  this 
kind.  If  it  had  been  the  intention  of  the  parties  to  have 
"Created  a  lien  on  a  one-fourth  interest  in  these  lands  em- 
braced in  the  second  description,  it  would  have  been  an 
«asy  matter  to  have  made  that  fact  appear  in  the  mort- 
gage. But  it  is  especially  stated  that  this  property  shall 
not  be  covered  by  this  mortgage,  and  it  seems  to  us  that 
the  language  simply  indicates  a  separate  agreement  in 
relation  to  the  properly  falling  under  the  second  descrip- 
tion. The  fact  that  the  agreement  is  incorporated  in  the 
same  instrument  with  the  mortgage  gives  it  no  other  or 
diflferent  legal  effect  than  it  would  have,  had  it  been  an 
agreement  detached  from  and  independent  of  the  mort- 
gage contract;  and  we  do  not  think  it  can  be  said,  under 
any  authority,  that,  if  this  had  been  an  independent  con- 
tract, it  would  have  created  a  lien  on  the  property  in  dis- 
pute, or  that  it  would  have  been  anything  more  than  a 
naked  promise  to  pay  a  given  amount  of  money  upon  the 
happening  of  a  certain  contingency. 

In  discussing  the  doctrine  of  equitable  assignments,  in 
his  work  on  Equity  Jurisprudence  (§  1284,  and  notes), 
Mr.  Pomeroy  says: 
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'^  The  order  on  a  future  fund  which  thus  operates  as 
an  equitable  assignment  should  be  carefully  distinguished 
from  a  mere  promise  to  appropriate  an  existing  or  future 
fund  in  discharge  of  an  obligation,  or  a  mere  promise  to 
give  an  order  on  a  fund,  and  the  like.'' 

In  this  case  there  was  no  order  on  a  future  fund,  but  it 
was  a  mere  promise  to  appropriate  a  future  fund  in  dis- 
charge of  an  obligation.  See,  also,  Beach,  Modem  Equity 
Jurisprudence,  §  291. 

A  case  which  is  parallel  with  the  one  at  bar,  and  which 
is  well  considered,  is  Silent  Friend  Min.  Co.  v.  Abbott, 
7  Colo.  App.  73  (42  Pac.  818).  There  it  was  held  that 
a  promise  to  pay  a  debt  out  of  proceeds  of  ore  to  be  mined 
was  not  an  equitable  assignment  of  such  proceeds.  In 
that  case  the  plaintiffs  conveyed  to  the  company  a  per- 
pe««l  «»g.mL  »d  right  o/w.y  ihxough  .L^el  ^ 
certain  mining  claims  belonging  to  them,  to  be  used  by 
the  company  for  the  development  and  working  of  its  own 
mining  properties,  and  also  the  use  of  the  plaintiffs'  roads, 
ore  bins  and  shops,  for  the  same  purpose,  in  considera- 
tion of  which  the  company  agreed  to  pay  to  the  plaintiffs 
$6,000, — ^$3,000  payable  at  the  time  of  the  execution  of 
the  contract,  and  the  residue  out  of  the  proceeds  of  the 
first  ore  shipped  from  the  company's  property.  The 
money  not  being  paid,  the  action  was  brought  involving 
the  construction  of  the  contract,  and  the  court,  in  render- 
ing its  opinion,  said: 

"  The  agreement  gave  the  plaintiffs  no  interest  in  the 
money  as  such.  It  was  simply  a  promise  by  the  company 
that,  when  it  received  the  money,  it  would  apply  it  in 
payment  of  the  debt,  and  until  it  should  do  so  no  title  in 
the  money  could  pass  to  the  plaintiffs.  If  it  failed  in  the 
fulfillment  of  its  promise,  the  plaintiffs'  remedy  was  by 
an  action  at  law  against  the  company  for  breach  of  con- 
tract; — 

citing  Bradley's  Case,  Bidg.  t.  Hardw.  194,  where  the 
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chancellor  held  that  a  proznise  to  pay  the  plaintiff's  de- 
mand out  of  the  special  debt  did  not  create  a  lien  upon 
the  debt;  citing  also  Christmas*  Admfr  v.  Oriswold,  8 
Ohio  St  658,  where  the  agreement  was  that  Christmas 
should  pay  Fassett  $7,435  out  of  the  first  money  he  re- 
ceived from  sales  of  certain  lands,  etc.  The  court  said 
that  the  contract  could  not  operate  as  an  equitable  assign- 
ment, and  created  no  lien  in  favor  of  Fassett's  estate 
upon  Christmas'  share  of  the  proceeds  of  the  land;  quot- 
ing the  following  from  Hare  &  Wallace's  notes  to  Leading 
Cases  in  Equity : 

"  It  is  necessary,  moreover,  in  order  to  constitute  the 
assignment,  either  in  law  or  equity,  that  there  should  be 
such  an  actual  or  constructive  appropriation  of  the  sub- 
ject-matter assigned  as  to  confer  a  complete  and  present 
right  on  the  assignee,  even  where  the  circumstances  do  not 
admit  of  its  immediate  exercise." 

In  Christmas  v.  Russell,  14  Wall.  69,  it  was  decided 
that  an  agreement  to  pay  out  of  a  particular  fimd,  how- 
ever clear  in  its  terms,  is  not  an  equitable  assignment. 
The  distinction  between  an  order  on  a  fund  and  an  agree- 
ment to  pay  is  thus  tersely  stated  by  Justice  Swaynb  in 
Trist  V.  Child,  21  WaU.  441 : 

"  It  is  well  settled  that  an  order  to  pay  a  debt  out  of  a 
particular  fund  belonging  to  the  debtor  gives  to  the  cred- 
itor a  specific  equitable  lien  upon  the  fund,  and  binds  it 
in  the  hands  of  the  drawee.  A  part  of  the  particular  fund 
may  be  assigned  by  an  order,  and  the  payee  may  enforce 
payment  of  the  amount  against  the  drawee.  But  a  mere 
agreement  to  pay  out  of  such  fund  is  not  sufficient." 

In  fact,  an  examination  of  the  many  authorities  satis- 
fies us  that  there  are  no  American  cases,  at  least,  that 
sustain  the  appellant's  contention  in  this  case  that  a  lien 
was  created  upon  the  lands  in  controversy. 

The  demurrer  to  the  amended  complaint  was  properly 
sustained,  and  the  judgment  will  therefore  be  affirmed. 
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ScoTT;  C.  J.;  and  Shavis,  Aitdebs  and  Gobdon,  JJ., 
concur. 


[No.  3047.    Decided  November  21, 1808.1  

The   State   of   Washington,    Respondent,   v.    \V.    H.        20  447 

'^  20    198 

AndebsoN;  Appellant  ^^ggi 

88    29] 
CBIMINAL  IJLW — ^SBCOBD  ON  AFFKAIi — ^mSTBUOTIONB — TBIAI.  ON  INFOB-  ^ 

MATION — XXAMINATION   OF  WITNE88ES — ^DEKONSTBATIONS  BT   SPEO- 

TATOBB. 

Aflldayits  submitted  to  the  trial  court  in  support  of  a  motion 
for  a  new  trial  will  not  be  considered  on  appeal,  when  not  incor- 
porated in  a  bill  of  exceptions  or  statement  of  facts. 

The  objection  that  there  is  nothing  on  the  face  of  the  record 
Justifying  a  prosecution  by  information,  rather  than  by  indict- 
ment, should  be  raised  before  entering  plea  of  not  guilty. 

Matters  brought  out  on  cross-examination  of  witnesses  may 
properly  be  gone  into  on  their  redirect  examination. 

The  fact  that  demonstrations  of  approval  at  the  close  of  the 
argument  for  the  prosecution  were  made  by  persons  present 
cannot  be  treated  as  prejudicial  error,  when  there  is  no  showing 
as  to  what  the  demonstrations  were  nor  that  the  court  had  been 
requested  to  take  any  action  thereon. 

BSrror  in  the  giving  and  refusing  of  instructions  must  be 
excepted  to,  in  order  to  secure  a  review  on  appeal. 

Appeal  from  Superior  Court,  Chehalis  County. — Tlon. 
Chabi-e8  W.  Hodgdon,  Judge.    AflSrmed. 

Oeorge  D.  Schofield,  for  appellant. 

W.  H.  Abel,  Prosecuting  Attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

GrOBDON,  J. — The  defendant  was  convicted  in  the  su- 
perior court  for  Chehalis  county  of  the  crime  of  burglary, 
and  sentenced  to  three  years'  imprisonment  in  the  peni- 

13— 20WABH. 
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tentiary.  He  has  appealed.  Bespondent  has  moved  to 
strike  from  the  transcript  certain  affidavits  which  purport 
to  have  been  submitted  to  the  trial  court  in  support  of 
defendant's  motion  for  a  new  trial,  but  which  were  not 
incorporated  in  any  bill  of  exceptions  or  statement  of 
facts.  The  motion  must  prevail.  State  v.  Howard,  15 
Wash.  425  (46  Pac.  650) ;  Clay  v.  Selah  Valley  Irriga- 
tion Co.,  14  WasL  545  (45  Pac.  141). 

It  is  urged  in  appellant's  brief  that  the  prosecution 
should  have  been  by  indictment,  and  not  by  information ; 
and,  in  support  of  this  position,  appellant  contends  that 
there  is  nothing  upon  the  face  of  the  record  disclosing 
that  the  grand  jury  was  not  in  session  at  the  time  the 
information  was  filed.  The  defendant  did  not  move 
against  the  information  in  the  lower  court,  nor  make  any 
objection  thereto,  prior  to  entering  his  plea  of  not  guilty ; 
and  it  does  not  affirmatively  appear  that  the  court  erred 
in  overruling  his  objection  to  the  introduction  of  testi- 
mony. 

"Not  did  the  court  err  in  permitting  the  prosecuting 
witness,  and  also  the  witness  Beamer,  upon  re-direct  ex- 
amination, to  testify  to  an  altercation  occurring  between 
appellant  and  the  prosecuting  witness  some  months  prior 
to  the  alleged  burglary,  for  the  reason  that  the  appellant 
himself  had  introduced  the  subject  in  his  cross-examina- 
tion of  these  witnesses. 

It  is  asserted  that,  at  the  close  of  the  argument  made 
by  the  state's  attorney,  demonstrations  of  approval  were 
made  by  persons  present  in  the  court  room,  and  that  this 
tended  to  the  prejudice  of  the  defendant;  but  it  does  not 
appear  from  the  statement  of  facts  what  the  demonstra- 
tions were,  nor  does  it  appear  that  the  court  was  requested 
to  take  any  action  thereon. 

Appellant  complains  of  various  instructions  given  to 
the  jury,  and  also  the  court's  refusal  to  give  certain  in- 
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structions  requested  by  him;  but  no  exceptions  appear  to 
have  been  taken,  either  to  the  charge  as  given,  or  to  the 
refusal  to  charge  as  requested;  hence  the  record  in  this 
regard  presents  no  question  for  review.  We  think  there 
was  competent  evidence  submitted  to  the  jury,  which,  if 
believed  by  them,  was  sufficient  in  law  to  justify  the  ver- 
dict, and  the  objection  that  the  verdict  was  contrary  to 
the  evidence  must  be  overruled.  No  reversible  error  ap- 
pearing, the  judgment  of  conviction  must  be  affirmed. 

Scott,  C.  J.,  and  Reavis,  Dunbab  and  Ain>BBS,  JJ., 
•concur. 


[No.  3051.    Decided  November  21, 1898.] 

PsANK  Halmstbom,  Respondent,  v.  ^obthebn  Paoifio 
Kau^way  CoMPAirr  and  Nobthebn  Paoifio  &  Puoet 
SouKD  Shobb  Bailboad  Company,  Appellants. 

svaaoHAi.  nrjuBiBS — ^nbujoekob— fboximacb   caubb-holbask   of 

LIABILITY— TBHDKB—TBIAIr-OBDEB  OF  PBOOF. 

Although  a  person  may  be  held  to  have  assumed  the  risks 
incident  to  crossing  a  slippery  railway  trestle  on  a  dark  night, 
when  there  was  a  longer  and  safer  way  around,  yet  he  may 
recoyer  against  the  railway  company  as  the  direct,  proximate 
cause  of  injury  to  him,  where  at  the  time  he  attempted  to  cross 
the  trestle  there  was  no  train  near,  but,  his  foot  having  been 
•caught  fast  between  two  ties,  he  was  unable  to  extricate  it  before 
lieins  run  down  by  a  backing  train,  with  no  lookout  stationed  on 
the  rear  car  to  observe  the  track  or  heed  the  calls  of  himself  and 
others  to  stop  the  train. 

Where,  in  an  action  for  personal  injuries,  the  reply  admits 
the  execution  of  a  release  by  the  plaintifC  but  charges  fraud  in 
its  procurement,  and  the  court,  without  objection  by  defendants, 
rules  that  proof  of  fraud  may  be  put  in  evidence  after  the  intro- 
<dnctlon  of  the  release,  defendants  cannot  claim  a  non-suit,  be- 
<saaBe  of  the  failure  to  prove  fraud  in  plaintiff's  case  in  chief. 
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In  an  action  for  personal  Injuries, « the  failure  of  plaintiff  to 
keep  a  tender  good  of  moneys  received  by  him  under  a  release  of 
Injuries  fraudulently  obtained  Is  not  prejudicial  error,  when  the 
amount  recovered  exceeded  the  amount  paid  for  the  release  and 
the  latter  amount  was  credited  by  the  Jury  upon  the  gross  amount 
of  damages  awarded  by  them. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
OsAiq^GB  Jacobs,  Judge.    Affirmed. 

Donworth  &  Howe  {Crowley  &  Orosacup,  of  counsel),, 
for  appellants  : 

While  general  knowledge  of  the  dangerous  condition  of 
a  way  is  not  sufficient  to  constitute  use  of  that  way  con- 
tributory negligence  per  se,  yet  present  knowledge  of  such 
condition  and  the  use  of  that  way,  with  such  knowledge 
of  the  danger,  and  without  necessity  for  such  use  does-, 
constitute  contributory  negligence  per  se,  and  will  defeat 
a  recovery.  McQuillan  v.  Seatthj  10  Wash.  464  (45- 
Am.  St.  Rep.  799);  Wright  v.  St.  Cloud,  54  Minn.  94; 
Smith  V.  Spokane,  16  Wash.  404;  Orandorf  v.  Detroit 
Citizens'  St  Ry.  Co.,  71  N.  W.  844 ;  Anderson  v.  North- 
em  Pacific  Ry.  Co.,  19  Wash.  340;  Olson  v.  McMurray 
Cedar  Lumber  Co.,  9  Wash.  500;  Town  of  Oosport  v. 
Evans,  13  N.  E.  256  (2  Am.  St.  Rep.  164) ;  Lewis  v. 
Puget  Sound  Shore  R.  R.  Co.,  4  Wash.  188. 

The  execution  of  the  release  being  admitted  by  re- 
spondent, the  overthrow  of  the  release  became  a  part  of 
his  case  in  chief,  and,  when  he  rested  his  case,  he  rested 
it  with  the  fact  admitted  that,  prior  to  the  commencement 
of  the  action,  he  had  released  appellants  from  all  liability. 
There  was  nothing,  therefore,  to  submit  to  the  jury,  and 
the  case  should  have  been  dismissed.  Pederson  v.  Seattle, 
etc.,  St.  Ry.  Co.,  6  Wash.  202;  Addyston  Pipe  &  Steel 
Co.  V.  Copple,  22  S.  W.  323 ;  Bigelow,  Fraud,  p.  123. 

Respondent  has  never  paid  into  court  the  amount  paid 
as  the  consideration  for  the  release  and  which  he  received 
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at  the  time  he  executed  the  release.  The  following  cases 
establish  that  the  tender  should  have  been  made  good: 
Hast  Tennessee,  etc.,  Ry.  Co.  v.  Hayes,  10  S.  E.  850; 
Vandervelden  v.  Chicago  (&  N.  W.  Ry.  Co.,  61  Fed.  64; 
Louisville  &  N.  R.  R.  Co.  v.  McElroy,  37  S.  W.  844; 
Maine  v.  Chicago,  etc.,  Ry.  Co.,  70  N.  W.  630. 

William  Martin,  tor  respondent: 

The  evidence  establishes  that  there  was  no  lookout  kept 
whatever,  and  it  is  held  by  many  authorities  that  it  is 
gross  negligence  for  a  company  to  back  its  engines  or  cars 
upon  a  public  street  without  having  a  lookout  upon  the 
«nd  of  the  engine  or  car.  Barry  v.  New  York  Central, 
etc.,  R.  R.  Co.,  92  K  T.  293 ;  Cooper  v.  Lake  Shore  & 
M.  S.  Ry.  Co.,  66  Mich.  261  (11  Am.  St.  Kep.  482) ; 
Klotz  V.  Winona  &  St.  P.  R.  R.  Co.,  71  N.  W.  257 ;  Kan- 
sas Pacific  Ry.  Co.  v.  Pointer,  14  Ean.  37 ;  McOovem  v. 
New  York  Central,  etc.,  R.  R.  Co.,  67  K  Y.  417 ;  Rohinr 
son  V.  Western  Pacific  R.  R.  Co.,  48  Cal.  409;  Cheney 
V.  New  York  Central,  etc.,  R.  R.  Co.,  16  Hun,  415 ;  Roth 
V.  Union  Depot  Co.,  13  Wash.  528  (31  L.  R.  A.  855) ; 
Johnson  v.  Lake  Superior  Terminal,  etc.,  Co.,  86  Wis. 
64 ;  East  Tennessee,  etc.,  R.  R.  Co.  v.  White,  5  Lea,  540 ; 
Keyser  v.  Chicago  &  O.  T.  Ry.  Co.,  33  N.  W.  867. 

Kespondent,  as  soon  as  he  was  able  to  move  at  all,  and 
learned  that  appellants  had  left  money  at  the  hospital  for 
him,  directed  the  same  to  be  returned,  which  was  done, 
and  all  moneys  left  at  the  hospital  by  appellants,  or  paid 
to  the  hospital  authorities,  was  tendered  back  to  appel- 
lants, and  they  refused  to  accept  the  same.  In  the  face  of 
this  fact,  is  it  necessary  for  respondent  to  cite  authorities 
to  the  effect  that  a  tender  of  money  obtained  under  such 
circumstances  is  necessary  in  order  to  maintain  an  action 
for  damages  ?  If  so,  this  court  has  disposed  of  that  mat- 
ter in  the  case  of  Sanford  v.  Royal  Ins.  Co.,  11  Wash. 
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668;  and  authorities  cited  therein.  See^  also^  Mullen  v. 
Old  Colony  B.  R.  Co.,  127  Mass.  86  (34  Am.  Eep.  849) ; 
Chicago,  etc.,  R.  R.  Co.,  v.  Doyle,  18  Kan.  68;  Alabama 
&  7.  Ry.  Co.  V.  Tumbull,  16  South.  846.  These  are  all 
cases  where  no  tiender  was  made  at  all,  while  in  the  case 
at  bar  a  tender  was  made  and  refused. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — PlaintiflF  brought  this  action  to  recover 
damages  for  personal  injuries  claimed  to  have  been  caused 
by  the  negligenxse  of  the  defendants  in  backing  a  train 
upon  him.  The  accident  happened  about  seven  o'clock  on 
the  evening  of  November  15,  1896,  while  the  plaintiff 
was  attempting  to  cross  diagonally  the  Northern  Pacific 
railroad  track  on  Bailroad  avenue,  in  Seattle,  between 
where  Commercial  and  Jackson  streets  cross  the  avenue. 
The  track  rested  upon  piles,  and,  while  attempting  to 
cross  it,  the  plaintiff's  foot  was  caught  between  the  tie& 
which  were  not  planked  over;  and  before  he  could  get  it 
free  the  train  was  backed  upon  him,  causing  the  injury. 

The  answer  denied  any  negligence  on  the  part  of  the 
defendants,  pleaded  contributory  negligence  on  the  part 
of  the  plaintiff,  and  also  pleaded  a  release  execute^  by 
the  plaintiff  prior  to  the  commencement  of  the  action^ 
whereby  he  relinquished  all  claims  for  damages.  The 
plaintiff,  in  his  reply,  admitted  the  signing  of  the  release^ 
but  alleged  that  his  signature  was  obtained  by  fraud,  and 
that  before  commencing  the  action  he  had  tendered  to  the 
defendants  the  sum  paid  as  a  consideration  for  the  release^ 
which  the  defendants  refused  to  accept.  The  trial  re- 
sulted in  a  verdict  for  the  plaintiff  for  the  gross  sum  of 
$8,186.50,  upon  which  the  jury  credited  $1,185.50,  paid 
by  the  defendants,  prior  to  the  commencement  of  the 
action,  for  the  release  aforesaid,  and  rendered  a  net  ver- 
dict for  the  sum  of  $2,000.     The  defendants  have  ap- 
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pealed,  insisting  that  there  is  no  evidence  of  negligence 
on  their  part,  and,  if  there  was,  that  the  plaintiff  was 
gniltj  of  contributory  negligence,  and  that  his  action  was 
barred  by  the  release  in  question. 

There  was  evidence  to  show  that  people  habitually 
crossed  the  track  where  the  plaintiff  attempted  to,  and  he 
had  walked  over  the  same  place  a  great  many  times  be- 
fore. His  testimony  shows  that  he  considered  it  some- 
what unsafe,  and  at  the  particular  time  he  called  to  a 
companion,  who  was  preceding  him,  when  they  arrived 
at  the  trestle,  to  be  careful  and  not  slip.  There  is  also 
testimony  to  show  that  another  safer,  but  longer,  route 
might  have  been  taken;  and  we  think  the  evidence  would 
have  defeated  a  recovery,  if  the  injuries  had  been  directly 
caused  by  the  unsafe  condition  of  the  way,  and  had  not 
arisen  from  substantially  an  independent  source.  The 
plaintiff  could  well  be  held  to  have  assumed  all  the  risks 
ordinarily  incident  to  making  the  crossing,  but  there  was 
proof  to  show  that  at  the  time  he  and  his  companion 
undertook  to  cross  the  track^  there  were  no  trains  moving 
in  the  vicinity,  but  at  the  time  his  foot  became  fast,  a 
train  some  distance  away  began  backing  up  toward  him; 
that  he  called,  and  his  companion  called,  to  the  train  men 
to  stop ;  that  there  was  no  lookout  on  the  rear  car,  and  the 
train  continued  backing  and,  he  being  imable  to  get  loose, 
it  ran  upon  him.  We  think  here  was  direct  proof  of  an 
independent  fact,  showing  negligence  on  the  part  of  the 
defendants,  whereby  the  injury  was  caused,  and  the 
plaintiff  ought  not  to  be  held  to  have  assumed  any  such 
risk  in  attempting  to  make  the  crossing,  although  he  knew 
that  it  was  unsafe  and  that  one  was  in  danger  of  slipping 
or  falling  in  attempting  to  cross  it,  especially  in  the  dark. 

This  disposes  of  the  first  two  questions  urged  by  the 
appellants.  As  to  the  release,  it  is  first  contended  that  a 
motion  for  a  non-suit  made  by  the  defendants  at  the  close 
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of  the  plaintiff's  case  should  have  been  granted,  for  the 
reason  that  the  reply  admitted  the  execution  of  the  re- 
lease, but  sought  to  avoid  it  on  the  ground  of  its  having 
been  fraudulently  obtained,  and  that  the  burden  of  proof 
was  upon  the  plaintiff  to  show  that  it  had  been  so  ob- 
tained, and  as  to  which  he  had  offered  no  proof  on  his 
primary  case.  It  appears,  however,  that  before  the 
plaintiff  rested,  this  matter  was  submitted  to  the  court  by 
an  inquiry  on  the  part  of  the  plaintiff  as  to  the  order  in 
which  the  proof  should  be  introduced ;  and  the  court  ruled 
that  the  admission  in  the  reply  would  entitle  the  defend- 
ants to  have  the  release  read  in  evidence  without  proof  of 
its  execution,  and  that  afterwards  the  plaintiff  might 
show  the  circumstances  under  which  it  was  obtained,  and 
the  defendants  have  an  opportimity  to  rebut  it.  No  ex- 
ception was  taken  to  this  ruling  by  the  defendants.  On 
the  contrary,  the  record  fairly  shows  that  they  acquiesced 
therein,  and  consequently  the  point  is  not  now  available. 
Afterwards  proof  was  introduced  upon  the  part  of  the 
plaintiff  to  show  that  at  the  time  the  release  was  executed 
he  was  not  in  a  condition  to  understand  what  he  was 
doing.  It  is  unnecessary  to  set  this  forth  in  detail,  but 
there  was  sufficient  offered,  if  believed  by  the  jury,  to 
avoid  the  release. 

It  is  further  contended  that  the  plaintiff's  action  should 
fail  because,  as  a  matter  of  fact,  he  did  not  make  a  tender 
of  the  moneys  so  received  prior  to  commencing  his  suit, 
as  alleged  in  his  anjswer,  but  at  all  times  retained  the 
money  in  his  possession.  The  plaintiff  contends  that  he 
was  not  bound  to  make  such  a  tender,  but  was  entitled  to 
have  the  same  credited  upon  the  amount  that  the  jury 
should  find  he  was  entitled  to  recover.  The  defendants 
contend  that  this  should  not  be  the  rule,  for  the  reason 
that,  if  the  recovery  should  be  for  less  than  the  sum 
originally  paid  for  the  release,  the  defendants  would  not 
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1)6  in  a  position  to  obtain  the  excess.  But  we  do  not  think 
that  we  are  called  upon  to  consider  that  question  in  this 
«ase^  for  there  was  no  prejudicial  error,  as  the  recovery 
exceeded  the  amount  paid  for  the  release,  and  the  defend- 
ants were  in  no  wise  injured. 
Affirmed. 

DuNBAB,  Reavis  and  Andebs,  JJ.,  concur. 

GoBDON,  J.,  not  sitting. 


iNo.  2035.    Decided  November  22, 1898.1 

IE.  Main  et  al..  Appellants,  v.  John  D.  Sgholl  et  ah. 

Respondents. 

-u^AttttTgn    WOMEN — CORTBACTS — ^BIGHT    TO    ACQUIBE    SEPABATE    PBO^ 


Personalty  purchased  by  a  married  woman  having  no  sep- 
arate estate  at  the  time,  with  money  borrowed  by  her,  constitutes 
community  property,  under  Bal.  Code,  99  448S-4490,  defining  the 
:8eparate  and  community  property  of  husband  and  wife. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
William  H.  H.  Kean,  Judge.    Reversed. 

Frank  D.  Nash,  for  appellants: 

• 

The  question  is  simply  as  to  the  nature  of  property  pur- 
chased by  a  married  woman  with  money  borrowed,  and 
to  secure  which  she  pledges  the  identical  property  pur- 
<;hased.  This  property  is  community  property  because 
not  acquired  by  gift,  devise,  bequest  or  descent  or  by  the 
-exchange  of  her  separate  property.  1  Hill's  Code,  §  1399 ; 
Heidenheimer  v.  McKeen,  63  Tex.  229 ;  Epperson  v. 
Jones,  65  Tex.  425 ;  Smith  v.  Bailey,  66  Tex.  553 ;  Wal- 
lace V.  Finherg,  46  Tex.  44;  Schuyler  v.  Broughton,  70 
CaL  282. 
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G.  W.  H.  Davis,  and  Campbell  &  Powell,  for  reepond- 

ents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — Appellants  concede  that  the  principal 
question  in  this  case  is  as  to  whether  property  purchased 
by  a  married  woman  having  no  separate  estate,  with  bor- 
rowed money,  is,  imder  the  law  of  this  state,  her  separate 
property  or  that  of  the  community.  The  property  in  con- 
troversy was  a  number  of  shares  of  stock  in  the  Puget 
Sound  Brewing  Company,  which  were  exposed  for  sale- 
under  an  execution  issued  upon  a  judgment  against  the 
husband  on  a  separate  liability,  and  were  bid  in  by  the 
wife,  she  at  the  time  obtaining  the  money  to  pay  therefor 
by  hiring  it  from  a  bank  and  pledging  the  property  pur- 
chased as  security  for  its  payment  Section  1398,  1  Hill'& 
Code  (Bal.  Code,  §  4489),  provides  that  the  property  and 
pecuniary  rights  owned  by  a  woman  at  the  time  of  her 
marriage,  or  afterwards  acquired  by  gift,  devise  or  in- 
heritance, with  the  rents,  issues  and  profits  thereof,  shall 
not  be  subject  to  the  debts  or  contracts  of  her  husband,  etc. 
There  was  some  attempt  in  this  case  to  show  that  the  wife 
had  a  prior  separate  estate,  and  there  are  other  questions 
presented  upon  this  appeal  relating  thereto,  but,  under 
the  view  of  the  first  question  taken  by  the  court,  it  will 
not  be  necessary  to  consider  them.  Sections  1408,  1409" 
and  1410  (Bal.  Code,  §§  4502-4504)  are  as  follows: 

"  Every  married  person  shall  hereafter  have  the  same 
right  and  liberty  to  acquire,  hold,  enjoy,  and  dispose  of 
every  species  of  property,  and  to  sue  and  be  sued  as  if  he 
or  she  were  unmarried. 

"  All  laws  which  impose  or  recognize  civil  disabilities- 
upon  a  wife,  which  are  not  imposed  or  recognized  as  exist- 
ing as  to  the  husband,  are  hereby  abolished,  and  for  any 
unjust  usurpation  of  her  natural  or  property  rights  she 
shall  have  the  same  right  to  appeal  in  her  own  individual 
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name  to  the  oonrts  of  law  or  equity  for  redress  and  protec- 
tion that  the  husband  has;  provided  always,  that  nothing' 
in  this  chapter  shall  be  construed  to  confer  upon  the  wife 
any  right  to  vote  or  hold  office,  except  as  otherwise  pro- 
vided by  law. 

"  Contracts  may  be  made  by  a  wife,  and  liabilities  in« 
curred,  and  the  same  may  be  enforced  by  or  against  her 
to  the  same  extent  and  in  the  same  manner  as  if  she  were 
unmarried." 

The  several  sections  relating  to  the  rights  of  married 
women  are  somewhat  conflicting,  and  in  construing  them 
the  scope  of  some  is  necessarily  enlarged  and  of  others 
restricted.  We  are  of  the  opinion  that,  while  the  property 
in  question  was  not  acquired  strictly  within  the  terms  of 
§  1398,  she  not  having  owned  it  at  the  time  of  her  mar- 
riage, and  it  not  having  been  acquired  by  gift,  devise  or 
inheritance,  or  from  the  proceeds  of  any  separate  estate, 
it  was  nevertheless  her  separate  property;  for  she  should 
have  the  same  right  to  the  benefit  of  her  individual  credit, 
tinder  the  subsequent  sections,  that  the  husband  has  a& 
to  his. 

Unless  this  property,  when  so  purchased,  became  the 
separate  property  of  the  wife,  the  debt  which  she  indi- 
vidnaUy  contracted  to  pay  for  it  became  a  community 
debt.  To  hold  that  the  wife  might  bind  the  community 
generally,  and  without  limitation,  by  any  contract  that 
she  might  make,  would  certainly  be  contrary  to  the  spirit, 
if  not  to  the  express  provisions,  of  the  various  statutes' 
dealing  with  the  rights  of  married  persons.  The  husband 
is  given  the  control  of  all  of  the  community  property  and 
the  right  to  dispose  of  the  personalty.  Consequently  the 
same  right  cannot  exist  in  the  wife,  and  the  scope  of 
§  1409  (Bal.  Code,  §  4503)  is  limited  thereby.  At  the 
common  law  the  wife  might  create  a  valid  debt  against 
the  husband  for  necessaries  purchased  for  herself  and 
family,  and  §  1414  (Bal.  Code,  §  4508)  provides  that 
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the  expenses  of  the  family,  including  the  education  of  the 
children,  shall  be  chargeable  to  the  property  of  both  hus- 
"band  and  wife  or  either  of  them.  While,  for  instance,  a 
married  woman  might  contract  at  a  store  a  valid  debt 
gainst  the  community  and  the  husband  for  a  sack  of  flour 
needed  in  the  family,  she  could  not,  independently  of  any 
authority  from  the  husband,  buy  out  an  entire  establish- 
ment, amounting  perhaps  to  thousands  of  dollars  in  value, 
for  the  purpose  of  engaging  in  a  business,  and  thereby 
<sreate  a  valid  debt  against  the  husband  or  the  community. 
No  fraud  was  shown  in  this  case,  the  facts  regarding 
the  purchase  are  conceded,  and  we  are  of  the  opinion  that 
the  property  in  question,  at  the  time  of  its  purchase  by 
the  wife  at  the  execution  sale,  became  her  separate  prop- 
erty, and  it  follows  that  the  judgment  of  the  lower  court 
should  be  affirmed. 

Gordon  and  Reavis,  JJ.,  concur. 

Andebs,  J.  (dissenting). — ^I  am  unable  to  assent  to  the 
proposition  that  Mrs.  SchoU,  by  bidding  in  the  stock  iu 
question  at  the  execution  sale,  thereby  made  it  her  sepa- 
rate property,  for  the  reason  that  the  statute  provides  ex- 
plicitly that  all  property  acquired  by  either  husband  or 
wife,  and  not  by  gift,  devise  or  inheritance,  shall  be  com- 
munity property.  It  is  conceded  that  this  stock  was  ac- 
quired by  purchase,  and  hence  I  think  it  should  be  deemed 
the  property  of  the  community.  In  my  opinion,  the  judg- 
ment should  be  affirmed,  if  affirmed  at  all,  on  the  groimd 
that  the  stock  was  originally  purchased  with  the  separate 
money  of  Mrs.  SchoU,  to  establish  which  fact  there  was 
evidence  introduced  at  the  trial. 

Dunbar,  J.  (dissenting). — The  testimony  convinces 
me  that  the  purchase  was  not  made  with  the  separate 
money  of  Mrs.  SchoU.    I  therefore  think  the  profits  aris- 
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ing  from  the  purchase  became  community  property.    T lie- 
judgment  should  be  reversed. 

OPIlSriON  ON  BEHEABING,  MAY  31,   1899. 

Gordon,  C.  J. — For  a  former  opinion  in  this  case  see 
54  Pac.  1126.  The  principal  question  argued  at  the  re- 
hearing was  whether  property  purchased  by  a  married 
woman  having  no  separate  estate,  with  borrowed  money,. 
becomes  her  separate  property  or  property  of  the  com- 
munity. The  question  was  squarely  decided  in  Yesler  v. 
HochsUttler,  4  Wash.  349  (30  Pac.  398).  The  decision 
of  that  case  was  overlooked  in  the  discussion  of  this  ques- 
tion in  the  former  opinion.  In  that  case  the  question  is- 
exhaustively  discussed  and  the  authorities  fully  reviewed. 
In  the  course  of  the  opinion  the  court  say : 

"  There  can  be  no  doubt  that  if  a  married  woman,  under 
the  act  of  1881,  borrows  money  entirely  upon  her  personal 
credit,  the  money  and  whatever  she  buys  with  it  becomes 
common  property,     .      .      .  " 

"Without  again  attempting  to  review  the  authorities,  we 
are  disposed  to  think  that  the  statute  itself  necessitates  that 
conclusion.  Sections  4488  and  4489,  Bal.  Code  (1  Hill's 
CTode,  §§  1397,  1398),  define  what  is  the  separate  property 
of  husband  and  wife,  §  4489  being  as  follows : 

*'  The  property  and  pecuniary  rights  of  every  married 
woman  at  the  time  of  her  marriage,  or  afterwards  acquired 
by  gift,  devise  or  inheritance,  with  the  rents,  issues  and 
profits  thereof,  shall  not  be  subject  to  the  debts  or  contracts 
of  her  husband,  and  she  may  manage,  lease,  sell,  convey, 
encumber  or  devise  by  will  such  property,  to  the  same  ex- 
tent and  in  the  same  manner  that  her  husband  can,  prop- 
erty belonging  to  him." 

Section  4490  (1  Hill's  Code,  §  1399)  provides?  that, 

'^Property,  not  acquired  or  owned  as  prescribed  in  the 
next  two  preceding  sections,  acquired  after  marriage  by 
either  husband  or  wife,  or  both,  is  community  property/' 
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If  we  are  to  accept  the  plain,  statutory  definitionB  of 
what  is  separate  and  what  community  property,  it  becomes 
at  once  evident  that  property  purchased  with  the  proceeds 
of  a  loan  made  by  either  husband  or  wife  subsequent  to 
marriage  is  community  property,  because  it  is  not  acquired 
in  any  of  the  ways  enumerated  by  §§  4488  and  4489, 
supra.  It  was  the  evident  purpose  of  the  legislature  to 
place  the  spouses  upon  a  footing  of  equality  as  nearly  as 
practicable.  Let  us  suppose  that  this  transaction  had  been 
that  of  the  husband.  In  that  event  it  would  scarcely  be 
questioned  that  the  property  so  acquired  would  have  be- 
come community  property.  Is  there  any  reason  discover- 
able in  the  legislative  enactment  for  regarding  it  differ- 
ently because  the  wife  instead  of  the  husband  is  the  opera- 
tor f  To  depart  from  the  plain  letter  of  the  statute  is  to 
embark  upon  a  sea  of  uncertainty. 

The  decision  in  the  case  of  BrooJeman  v.  State  Insurance 
Co.,  18  Wash.  808  (51  Pac.  395),  was  controlled  by  a  state 
of  facts  different  from  that  existing  here.  But  it  must  be 
conceded  that  much  that  was  said  in  that  case  conflicts  with 
the  view  herein  expressed,  and  with  those  expressly  de- 
clared in  Yesler  v.  Hochstettler,  supra.  To  the  extent  of 
such  conflict  BrooJeman  v.  State  Insurance  Co.  is  over- 
ruled. 

The  judgment  of  dismissal  in  the  present  case  is  re- 
versed and  the  cause  remanded,  with  direction  to  the  lower 
court  to  overrule  the  motion  to  dismiss  and  to  proceed  with 
the  cause. 

FuLLEBTON,  Andbbs,  DuiirBAB  and  Bjbavis,  JJ.,  concur. 
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[No.  3026.    Decided  Noyember  22, 1808. i 

Thb    State   of   WASHiNaxoN^   Appellant,   v.   Gsobgia 

Palmsb,  Respondent. 

L^BGENT  or  MONET — DXBGBIPTION  OF  PBOPEBTT  TAKER. 

In  an  information  charging  the  stealing  of  money,  no  par- 
ticular description  of  the  money  is  necessary,  under  Bal.  Code, 
§  6859  (2  Hill's  Code,  9  1253),  which  provides  that  in  an  indict- 
ment or  information  for  larceny  or  embezzlement  of  money,  it 
is  sufficient  to  allege  the  larceny  or  embezzlement  to  be  of 
money,  without  specifying  the  coin,  number,  denomination  or 
kind  thereof. 

Appeal  from  Superior  Court,  King  County. — ^Hoil 
0&A17GS  Jacobs^  Judge.    Beversed. 

James  F.  McElroy^  Prosecuting  Attorney,  John  B. 
HaH  and  WdUer  8.  Fulton,  for  The  State. 

PsB  CuBiAM. — ^Thifl  appeal  was  taken  by  the  state 
from  an  order  of  the  superior  court  of  King  county  sus- 
taining a  demurrer  to  the  f oUowing  information,  omitting 
title  and  formal  parts : 

^*  She,  the  said  Georgia  Palmer,  in  the  county  of  King, 
state  of  Washington,  on  the  80th  day  of  March,  A.D.  1898, 
the  personal  goods  and  property  of  one  Ebert  Ora,  con- 
sisting of  one  hundred  and  ninety-five  ($195.00)  dollars 
in  lawful  money  of  the  United  States,  tiie  same  being  of 
the  value  of  one  hundred  and  ninety-five  ($195.00)  dol- 
lars in  lawful  money  of  the  United  States,  she  the  said 
Georgia  Palmer  then  and  there  being,  did  ihen  and  there 
unlawfully,  wilfully  and  feloniously  take,  steal  and  carry 
away,  contrary,^'  etc. 

The  reason  which  counsel  assigns  why  the  demurrer 
was  sustained  is  that  the  description  of  the  money  alleged 
to  have  been  stolen  was  considered  by  the  lower  court  as 
insufficient.      This    question    is    settled    bv    the    statute 
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(§  6859,  BaL  Code,  2  Hill's  Code,  §  1253),  as  has  been 
frequently  declared  by  this  court  State  v.  Hanshew,  3 
Wash.  12  (27  Pac.  1029) ;  State  v.  Blanchard,  11  WasL 
116  (39  Pac.  377) ;  State  v.  Johnson,  19  Wash.  410  (53 
Pac.  667). 

As  was  said  in  State  v,  Blanchard,  supra,  this  statute 
(§  6859,  supra)y  by  its  terms,  renders  a  particular  de- 
scription unnecessary  when  the  property  alleged  to  have 
been  stolen  is  money.  In  view  of  the  conclusion  reached 
upon  the  demurrer,  it  becomes  unnecessary  to  consider 
the  other  orders  made  by  the  lower  court  subsequent  to 
the  giving  of  the  notice  of  appeal.  The  order  must  be 
reversed  and  the  cause  remanded,  with  direction  to  the 
lower  court  to  overrule  the  demurrer. 


]No.  3028.    Decided  November  22, 1898.] 

L.  H.  Hole,  Trustee,  Respondent,  v.  Bybon  L.  Page 
et  al,.  Defendants,  Isaiah  H.  Page  et  al..  Appellants. 

DEFAULT   JUDGMENT — ^VACATXOIT — ^AFnOAYTT   OF   ICEBITS. 

Where  a  judgment  of  default  is  prematurely  entered  before- 
the  expiration  of  the  time  to  plead,  the  defendants  are  entitled 
to  have  it  set  aside  as  a  matter  of  right,  without  furnishing  an 
affidavit  of  merits.     (Dunbab,  J.,  dissents.) 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
E.  D.  Benson,  Judge.    Reversed. 

Allen  &  Allen,  for  appellants: 

It  is  true  that,  ordinarily,  a  default  will  not  be  vacated 
unless  a  meritorious  defense  is  shown,  but  the  appellants 
contend  that  this  rule  of  law  applies  only  where  the  paiv 
ties  are  really  in  default,  and  where  the  default  is  at- 
tempted to  be  opened  by  showing  some  excusable  neglect- 
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Where  a  default  is  entered  before  the  expiration  of  the 
time  within  which  the  defendant  has  a  right  to  plead,  or 
where  it  is  entered  without  notice  to  the  defendant,  as 
required  by  the  statute,  the  default  is  irregular,  improp- 
erly and  prematurely  entered,  and  will  be  opened  without 
any  affidavit  of  merits  being  made.  Browning  v.  Boane, 
50  Am.  Dec.  218;  Messenger  v.  Marsh,  6  Iowa,  491; 
Beasley  v.  Cooper,  42  Iowa,  542 ;  6  Enc.  PI.  &  Pr.  176. 

Reid  &  Meade,  for  respondent: 

The  default  of  the  defendants  was  regularly  entered, 
because  entered  by  a  court  that  had  jurisdiction,  and  upon 
written  notice,  personally  served  upon  the  attorneys  for 
defendants.  A  court  will  not  vacate  a  judgment  regu- 
larly entered,  without  a  showing  of  merits.  Northern 
Pacific,  etc.,  B.  B.  Go.  v.  Black,  3  Wash.  327;  Hill  v. 
Lowman,  15  Wash.  508 ;  Western  Security  Co.  v.  Lafleur, 
17  Wash.  406. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — This  is  an  appeal  from  an  order  of  the 
superior  court  of  King  coimty,  refusing  to  set  aside  a 
judgment  of  default.  The  appellants  appeared  in  the 
action  and  demanded  security  for  costs,  the  plaintiff  being 
a  non-resident  On  January  20,  1898,  the  plaintiff  com- 
plied with  the  demand.  On  January  22,  the  appellants 
served  upon  the  plaintiff's  attorneys,  who  were  residents 
of  Tacoma,  by  mail,  a  demand  for  copies  of  the  instru- 
ments sued  on,  and  it  is  admitted  that  this  notice  was 
received  on  the  following  Monday.  The  appellant's  attor- 
neys reside  at  Seattle,  and  on  said  Monday  the  plaintiffs 
attorneys  caused  to  be  served  by  an  attorney  residinsr  at 
Seattle,  upon  the  attorneys  for  the  appellants,  a  motion 
for  a  default  to  be  heard  on  the  27th  day  of  January. 

14—20  WA8H. 


J 
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Rule  8  of  the  superior  court  provides  that  the  making  of 
a  demand  for  a  copy  of  an  instrument,  etc,  shall  enlarge 
the  time  to  plead  by  five  days  after  response  to  the  de- 
mand. On  the  26th  day  of  January,  the  plaintiff  com- 
jiied  with  the  demand  for  the  written  instruments;  and 
on  the  next  day,  the  appellants  not  appearing,  the  plaintiff 
obtained  a  judgment  of  default  against  them.  The  motion 
to  set  aside  said  default  was  based  upon  affidavits  showin^f 
tlic  foregoing  facts.  The  court  refused  to  grant  the 
motion,  on  the  ground  that  no  affidavit  of  merits  was  made 
by  the  appellants;  and  it  is  contended  by  the  respondent 
ihal  such  an  affidavit  is  necessary  in  all  cases.  But  we 
are  of  the  opinion  that  an  affidavit  of  merits  is  only  re- 
quired where  a  judgment  of  default  is  regularly  obtained, 
and  it  is  attempted  to  be  set  aside  on  the  ground  of  in- 
advertence, etc.  In  this  instance  the  default  was  prema- 
turely entered  before  the  time  to  plead  had  expired,  and 
the  appellants  were  entitled  to  have  it  set  aside  as  a  mat- 
ter of  right,  without  furnishing  an  affidavit  of  merits. 
Nor  do  we  think  that  they  were  called  upon  to  appear  at 
the  time  of  the  hearing  of  the  motion  for  a  default.  It  is 
contended  by  them,  as  a  reason  for  not  doing  so,  that  they 
informed  the  attorney  serving  the  motion  of  the  demand 
for  the  copies,  and  that  they  supposed  the  motion  for  a 
default  would  be  abandoned. 

Being  of  the  opinion  that  the  court  erred  in  refusing  to 
grant  the  motion  to  vacate,  the  judgment  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

GoBDON  and  Reavis,  JJ.,  concur. 

Anders,  J.  (concurring). — ^I  concur  in  the  disposition 
made  of  this  case,  not  on  the  groimd  that  the  trial  court 
did  not  have  jurisdiction  to  render  the  judgment  by  de- 
fault, but  for  the  reason  that,  in  my  judgment,  the  show- 
ing made  by  appellants  was  sufficient  to  entitle  them  to 
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have  the  default  set  side, — conceding,  of  course,  that  the 
court  was  vested  with  a  legal  discretion  in  the  matter. 

DuNBAB,  J.  (dissenting). — I  dissent.  I  think  an  affi- 
davit of  merits  should  have  been  filed.  If  there  was  a 
meritorious  defense,  it  would  have  been  easy  to  set  it  up. 
If,  on  the  other  hand,  there  was  no  defense  to  the  action, 
it  would  be  a  useless  thing  to  do  to  set  aside  the  default, 
or  vacate  the  judgment,  whether  the  default  was  properly 
entered  or  not.  They  had  notice  that  the  default  would 
be  asked  for,  and,  if  there  was  any  reason  why  it  should 
not  have  been  granted,  they  should  have  appeared  and 
presented  them;  and,  if  they  were  legal  reasons,  the  pre- 
sumption is  that  the  default  would  not  have  been  granted, 
but,  if  it  had  been  granted,  an  appeal  would  have  been 
available.  But  in  this  case  the  defendants  stayed  away 
until  the  default  was  entered  and  judgment  rendered  and 
then,  upon  application  to  set  it  aside,  cavalierly  refused 
to  even  assert  any  defense  to  the  action.  I  do  not  think 
the  time  of  the  court  should  be  taken  up  in  reopening 
judgment,  unless  it  appears  to  the  court  that  there  is  a 
<lefense  to  the  action,  no  matter  whether  the  default  was 
l^ally  or  illegally  entered;  especially  where  the  defend- 
ant had  notice  that  default  would  be  prayed  for,  and 
where  the  court  unquestionably  had  jurisdiction. 
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[No.  3067.    Decided  November  22, 1898.] 

30  g3  EussBLL  &  CoMPAmT,  Appellant,  v.  J.  P.  Mlllett,  Oar- 

I   20     9l9l 

1 40  6771  nishee  Defendant^  Mmtcalv  Shingls  Company  et  al.. 

Respondents, 

SBBVICE    OF    PBOCESS  —  DISQUALIFIOATION    OF     BHEBIFF  —  BY    WHOM 
8EBVED  —  BEC1CIVEBS  —  LIABILITY  TO  OABNISHMEITT. 

The  fact  that  a  private  Individual,  when  serving  a  writ  of 
garnishment  upon  the  sheriff,  requested  an  acceptance  in  writing, 
which  was  refused,  and  afterwards,  upon  the  sherifTs  suggestion^ 
has  service  made  by  the  coroner,  does  not  prove  a  waiver  of  the 
original  service. 

Under  the  statutes  of  this  state  (Code  1881,  §  2776,  as  amended 
by  Laws  1897,  p.  21;  and  Code  Proc,  §  796),  where  the  sheriff 
of  a  county  is  disqualifled  from  acting  by  reason  of  being  a  party 
to  the  action,  a  writ  of  garnishment  may  be  served  upon  him  by 
a  private  individual. 

Where  the  case  in  which  a  receiver  was  appointed  has  been 
settled  or  dismissed  and  no  further  duty  remains  to  the  receiver 
than  to  turn  over  the  money  and  property  held  by  him  to  the 
parties  entitled  thereto,  the  property  in  his  hands  as  receiver  is 
liable  to  garnishment. 

Appeal  from  Superior  Court,  Skagit  County. — ^Hon. 
Jesse  P.  Houser,  Judge.     Reversed. 

James  Wickersham,  for  appellant. 
E,  C.  Million,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

DuNBAE,  J. — ^A  suit  had  been  begun  by  Kussell  &  Co.^ 
the  appellants  herein,  against  the  Metcalf  Shingle  Com- 
pany, in  the  superior  court  of  Skagit  county.  On  the 
24th  day  of  November,  1897,  a  writ  of  garnishment  was 
issued  out  of  the  clerk's  office,  directed  to  the  defendant 
— one  of  the  respondents  here — J.  P.  Millett.  The  writ 
was  delivered  to  one  Callahan,  who  was  appointed  by 
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Kussell  &  Co.  to  serve  the  same^  Callahan  being  a  com- 
petent person  to  serve  said  writ  if  it  could  be  served  by  a 
private  individual.  At  the  hour  of  1:30  p.  m.  on  diat 
day,  Callahan  delivered  the  original  writ  and  a  copy  to 
MiUett,  and  requested  him  to  write  an  acceptance  of 
service  of  the  original.  Millett  did  not  accept  the  service, 
in  writing,  but  kept  the  papers  for  some  time,  and,  after 
returning  them,  said  to  CaUahan  that  he  would  not  accept 
service  in  writing,  but  suggested  that  Callahan  get  the 
service  made  by  the  coroner.  At  Millett's  request,  Calla- 
han took  the  original  and  copy  from  Millett  and  procured 
the  coroner  to  make  a  service  at  8 :30  that  evening.  Be- 
fore the  last  service  was  made,  the  money  had  been  paid 
over  to  a  Mr.  Waugh,  agent  of  the  Metcalf  Shingle  Com- 
pany. It  appears  that,  at  the  time  of  the  service  by  Calla- 
han, the  defendant  Millett  had  the  sum  of  $400.20  in  his 
hands,  the  property  of  the  Metcalf  Shingle  Company; 
but,  after  requesting  Callahan  to  procure  the  coroner  to 
make  service,  he  drew  a  check  to  Waugh  and  gave  it  to 
him,  and  answered  in  the  case  that  he  did  not  have  the 
money  at  8 :80,  when  the  second  service  was  made  by  the 
coroner.  Judgment  was  rendered  against  the  plaintiff  in 
the  garnishment  proceedings,  from  which  judgment  the 
'appeal  is  to  this  court. 

Outside  of  the  question  of  fact  as  to  whether  there  was 
an  actual  service  made  or  intended  to  be  made  by  Calla- 
han at  1 :30,  there  are  two  legal  propositions  urged  by  the 
respondent,  to  the  effect — ^First,  that  no  service  could  be 
made  upon  Millett,  he  being  a  sheriff  of  the  county,  ex- 
cepting by  the  coroner,  and  that,  therefore,  if  service  was 
intended  to  have  been  made  by  Callahan,  the  service 
would  be  void;  and  second,  that  Millett,  having  been  a 
receiver  of  the  court  and  having  this  money  in  his  posses* 
sion  as  such  receiver,  could  not  be  garnished.  From  a 
reading  of  the  statement  of  facts,  we  are  satisfied  that  it 
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was  the  intention  of  Callahan  to  serve  this  writ  of  gar- 
nishment. From  the  fact  that  he  requested  Millett  to  ac- 
cept service  of  the  writ  in  writing,  it  cannot  be  inferred 
that  he  did  not  intend  to  make  service  of  the  writ.  He 
might  intend  to  do  this  and  also  be  anxious  to  have  the 
service  accepted,  for  various  reasons;  and  the  fact  that, 
out  of  an  abundance  of  caution,  at  the  suggestion  of  Mil- 
lett, he  obtained  another  service  by  the  coroner,  does  not 
prove  or  indicate  that  he  waived  the  service  which  he  had 
before  made;  so  that  it  becomes  necessary  to  determine 
the  question  whether  or  not  Callahan  was  a  proper  person 
to  make  service  of  the  writ.  We  think,  under  the  statutes 
as  they  now  exist,  that  he  was.  It  is  true  that  §  2776  of 
the  Code  of  1881  provides  that  the  coroner  shall  perform 
the  duties  of  the  sheriff  in  all  cases  where  the  sheriff  ia 
interested  or  otherwise  incapacitated  from  serving,  but 
the  amendment  to  the  aforesaid  section  made  by  the  legis- 
lature of  1897,  on  page  21  of  the  Laws  of  that  year  (Bal. 
Code,  §  525  a),  after  providing  as  above,  has  a  proviso  to 
the  effect  that  "nothing  herein  contained  shall  prevent 
the  court  from  appointing  a  suitable  person  to  discharge 
such  duties,  as  provided  by  section  745  of  the  Code  of 
1881."  Section  745  of  the  Code  of  1881  is  section  796 
of  2  Hill's  Code  (Bal.  Code,  §  514),  which  provides, 
among  other  things,  that 

"  When  there  is  no  sheriff  of  a  county,  or  he  is  dis- 
qualified from  any  cause  from  discharging  any  particular 
duty,  it  shall  be  lawful  for  the  officer  or  person  command- 
ing or  desiring  the  discharge  of  that  duty  to  appoint  some 
suitable  person,  a  citizen  of  the  county,  to  execute  the 
same;  provided /tliRt  final  process  shall  in  no  case  be  exe- 
cuted by  any  other  person  than  the  legally  authorized 
officer;  or  in  case  he  is  disqualified,  some  suitable  person 
appointed  by  the  court,  or  judge  thereof,"  etc. 

It  seems  to  us  that  this  section  plainly  warrants  the 
service  of  this  writ  by  any  person,  who  is  otherwise  quali- 
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fied,  who  may  be  appointed  by  the  person  commanding 
or  desiring  the  writ.  Under  the  general  provisions  in  re- 
lation to  the  service,  writs  may  be  served,  when  not  other- 
wise specially  provided,  by  any  disinterested  person.  The 
statutes  provide  in  such  cases  that  proof  should  be  made 
by  the  affidavit  of  the  person  making  service,  and  the  law 
provides  that  writs  of  garnishment  shall  be  served  as  s\mi- 
monses  are  served.  In  addition  to  these  statutes,  it  is  the 
holding  of  the  courts  generally  to  construe  these  statutes 
liberally.  In  referring  to  service  on  corporations,  it  is 
said  in  22  Am.  &  Eng.  Enc.  Law,  p.  118,  that, 

''Since  the  object  of  such  statutes  is  merely  to  carry  out 
the  principle  that  no  proceeding  may  be  had  against  the 
defendant  until  due  notice  has  been  given  him,  a  service 
which  virtually  accomplishes  this  object  will  not  be  held 
invalid,  if  the  statute  is  capable  of  a  double  construc- 
tion." 

And  many  cases  are  cited  to  sustain  this  theory,  and 
notably  the  case  of  Pope  v.  Terre  Haute  Car  Mfg.  Co., 
87  N.  Y.  137,  where  it  was  said  that 

"the  object  of  all  service  of  process  for  the  commence- 
ment of  a  suit  or  other  legal  proceeding  is  to  give  notice 
to  the  party  proceeded  against;  and  any  service  which 
reasonably  accomplishes  that  end,  answers  the  require- 
ments of  natural  justice  and  fundamental  law." 

The  same  reasoning  will  apply  to  service  of  process  on 
individuals.  The  second  question  is  more  serious,  viz., 
whether  or  not  the  receiver  in  this  case  could  be  gar- 
nished. It  is  the  general  rule  that,  in  the  absence  of  stat- 
utory enactment,  property  which  is  in  custodia  legis  is  not 
subject  to  attachment  or  garnishment,  and  that  courts  will 
not  allow  funds  over  which  they  have  control,  and  which 
are  to  be  applied  as  future  investigations  may  indicate, 
to  be  dissipated  or  in  any  manner  interfered  with.  Our 
statutes,  however,  provide,  in  §  5367  of  Ballinger's  Code 
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(2  Hill's  Code,  §  306),  that  the  sheriflE  or  constable  may 
be  garnished  for  money  of  the  defendant  in  his  hands; 
and  §  6368  (2  Hill's  Code,  §  307)  provides  for  attach- 
ment of  moneys  in  court  as  follows: 

"  When  the  property  to  be  attached  is  a  fund  in  court, 
the  execution  of  a  writ  of  attachment  shall  be  by  leaving 
with  the  clerk  of  the  court  [a  copy]  thereof,  with  notice  in 
writing  specifying  the  fund." 

And  while  there  is  no  statute  which  has  been  called  to 
our  attention  which  specifically  permits  the  garnishment 
of  a  receiver,  or  funds  in  the  hands  of  a  receiver,  it  would 
seem  that  no  distinction  in  reason  could  be  made  between 
gamisheeing  the  officers  and  funds  mentioned  in  the  stat- 
ute and  the  funds  in  the  hands  of  a  receiver.  But,  with- 
out passing  specifically  upon  that  question,  so  far  as  statu- 
tory enactments  are  concerned,  the  great  weight  of  author- 
ity seems  to  be  to  the  effect  that  receivers  and  similar  offi- 
cers will  be  liable  to  garnishment  where  the  case  in  which 
their  appointment  has  been  made  has  been  settled,  or 
where  they  have  a  fund  in  their  hands  over  and  above  the 
amount  necessary  to  satisfy  the  judgment.  Thus,  the  rule 
is  laid  down  in  §  421  of  2  Wade  on  Attachment,  after 
affirming  the  doctrine  of  exemption  from  garnishment  in 
respect  to  money  or  property  in  legal  custody,  that 

"where  there  is  a  surplus  after  satisfying  the  judgment, 
in  the  hands  of  the  officer,  to  which  the  execution  defend- 
ant will  be  entitled,  it  is  held,  in  most  of  the  states  where 
the  question  has  been  raised,  that  this  should  not  be  re- 
garded as  in  the  custody  of  the  law,  and  hence  can  be 
reached  by  garnishment  by  other  creditors  while  still  in  the 
officer's  possession," 

citing  Tucker  v.  Atkinson,  1  Humph.  300  (34  Am.  Dec. 
650),  and  many  other  cases.  In  this  case  it  appears  that 
before  the  receiver  had  been  served  with  this  garnishment, 
on  the  8th  day  of  N'ovember,  the  court  had  dismissed  the 
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8ame^  at  the  cost  of  the  lienorB,  and  that  the  order  which 
had  heen  made  upon  the  receiver  was  revoked  and  an- 
nulled, and  the  receiver  was  authorized  to  turn  over  to 
Waugh  all  shingles  covered  by  those  liens  which  were  in 
his  possession,  or  moneys,  bills  of  lading,  or  other  securi- 
ties representing  said  shingles ;  so  that  in  this  instance  it 
seems  to  us  that  the  rule  which  we  have  just  announced 
above  would  apply,  and  that  it  would  in  nowise  interfere 
with  the  jtirisdiction  of  the  court,  which  appointed  the 
receiver,  over  the  moneys  in  controversy.  It  has  been  de- 
<sided  in  Maryland  that  money  held  by  a  trustee  appointed 
by  a  decree  of  the  court  of  chancery  could  be  attached 
where  the  final  audit  had  been  certified  by  the  court,  and 
the  amount  belonging  to  the  debtor  ascertained,  and  an 
order  passed  directing  the  trustee  to  pay  it  over.  Williams 
V.  Janes,  38  Md.  565;  Gockey  v.  Leister,  12  Md.  124  (71 
Ahl  Dec  588).  And  the  8  Am.  &  Eng.  Enc.  Law,  p.  1146, 
after  citing  Field  v.  Jones,  11  Ga.  413,  and  other  cases 
wherein  the  general  rule  above  announced  was  sustained, 
says  in  the  foot  note : 

"  The  rule  would  probably  be  otherwise  if  the  receiver 
had  been  garnished  after  order  of  court  to  redeliver  the 
fund  or  property,*' — 

and  cites,  also,  People  ex  rel.  Tremper  v.  Brooks,  40  Mich. 
333  (29  Am.  Kep.  534),  and  Willard  v.  Decatur,  69  K  H. 
137.  So,  where  money  is  paid  into  the  hands  of  a  clerk  by 
the  decree  of  the  court  for  a  specific  performance,  and  the 
performance  of  the  custodian  is  accomplished,  and  his  only 
duty  is  to  pay  it  over  to  a  certain  party,  he  may  be  charged 
as  garnishee  of  that  party.  Wilbur  v.  Flannery,  60  Vt.  581 
(15  Atl.  203).  And  as  far  as  we  have  been  able  to  ascer- 
tain, in  all  cases  where  the  fimd  held  by  the  officer,  whether 
as  sheriff  or  receiver  or  clerk,  was  in  a  condition  similar  to 
the  funds  held  by  the  receiver  in  this  case,  it  has  been  held 
that  they  were  subject  to  attachment  or  garnishment. 
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The  judgment  will  therefore  be  reversed,  and  the  cause 
remanded,  with  instructions  to  proceed  in  accordance  with 
this  opinion. 

Scott,  C.  J.,  and  Gordon,  Anders  and  Rbavis,  JJ.,. 
concur. 
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[No.  3089.    Decided  November  22. 1808.] 

Brigham  Hopkins  Company,  Appellant,  v.  David  Gross 

et  ah.  Respondents. 

PABTNERSHIP — ^ACTIOKS  AOAINST  SUBVlVmO  PABTITEBS. 

An  action  at  law  cannot  be  maintained  against  the  survivors 
of  a  partnership  to  recover  a  debt  due  from  the  firm,  pending 
the  settlement  of  the  partnership  estate,  under  the  statutes  of 
this  state  giving  the  right  of  administration  of  partnership- 
estates  to  the  survivors. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
Thomas  Carroll,  Judge.    Affirmed. 

Charles  A,  Murray  and  John  H.  McDaniels,  for  apel- 
lant. 

Fremont  Campbell  and  Charles  8.  Fogg,  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — The  question  presented  by  the  appeal 
herein  is  whether  an  action  at  law  can  be  maintained 
against  the  survivors  of  a  partnership,  pending  the  settle- 
ment of  the  partnership  estate,  to  recover  a  debt  due  from 
the  firm.  In  Dyer  v.  Morse,  10  Wash.  492  (39  Pac.  138)^ 
construing  in  part  the  act  of  1862,  the  effect  of  the  hold- 
ing was  that  such  an  action  might  be  maintained,  and  that 
said  act  was  in  aid  of  the  common  law  method  of  closing 
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up  such  estates  and  not  exclusive  thereof.  One  reason 
advanced  was  that  there  was  no  method  pointed  out  by 
which  the  surviving  partner  could  set  the  machinery  pro- 
vided for  by  the  statutes  in  motion.  We  have  not  re- 
examined that  act,  but  it  is  evident  that  the  case  can  have 
no  controlling  force  under  the  present  law,  for  under 
§  6141,  Bal.  Code  (2  Hill's  Code,  §  900),  in  case  of  the 
failure  of  any  one  of  the  preferred  parties  to  apply,  the 
survivor  may  apply  for  letters  of  administration;  and,  if 
such  other  application  is  made,  then,  under  §§  6189,  6190, 
Bal.  Code  (2  HilFs  Code,  §§  948,  949),  the  survivor 
would  be  entitled  to  administration  of  the  partnership 
estate,  if  generally  qualified,  upon  applying  within  the 
time  specified  and  giving  the  bond  required. 

His  rights  under  this  act,  however,  are  prescribed  and 
essentially  different  from  what  they  were  under  the  com- 
mon law.  The  principle  upon  which  the  survivors  were 
allowed  to  be  sued  at  common  law  was  that,  upon  the  death 
of  one  member  of  the  firm,  they  succeeded  to  the  entire 
partnership  property  as  a  matter  of  right,  and  might  pro- 
ceed with  the  due  settlement  of  the  partnership  estate  prac- 
tically unrestricted.  We  have  no  statute  making  such  con- 
tracts several,  and,  as  the  unqualified  right  to  administer 
upon  the  partnership  estate  has  been  taken  from  the  sur- 
vivor, it  woidd  seem  as  though,  in  the  absence  of  legislation 
authorizing  it,  the  reason  for  sustaining  an  action  against 
him,  unless  the  partnership  estate  is  insolvent,  no  longer 
exists.  A  hardship  might  result  to  one  party  or  the  other, 
however  the  case  may  be  decided,  and  it  is  an  appropriate 
subject  for  further  legislation.  It  certainly  might  be  a 
hardship  upon  the  creditor  to  require  him  to  postpone 
action  against  the  surviving  partners  to  reach  their  indi- 
vidual estate  until  the  partnership  estate  has  been  settled, 
with  the  possibility  of  the  individual  estates  meanwhile 
being  disposed  of  or  rendered  unavailable  in  consequence 
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of  further  individual  debts  being  contracted  which  would 
be  entitled  to  prior  payment  Upon  the  other  hand,  if  this 
action  could  be  maintained^  it  seems  that  the  firm  creditor 
would  not  be  compelled  to  present  his  claim  against  the 
partnership  estate  at  all,  or  against  the  separate  estate  of 
the  deceased  partner,  but  might  bring  his  action  against 
the  survivors  in  the  first  instance  at  any  time  within  the 
period  of  the  statute  of  limitations;  and,  pending  that 
time,  both  the  partnership  estate  and  the  individual  estate 
of  the  deceased  member  might  be  settled  and  all  claims 
against  them  barred,  so  that  the  survivor  could  not  re- 
imburse himself  or  enforce  contribution  from  the  separate 
estate  of  the  deceased. 

An  equitable  method  would  be  to  compel  the  firm  cred- 
itor to  present  his  claim  against  the  partnership  estate 
and  the  estate  of  the  deceased,  and,  if  disallowed,  to  bring 
suit  thereon  within  the  time  required,  but  that,  after  hav- 
ing done  so,  he  should  not  be  compelled  to  await  the  final 
settlement,  but  might  be  allowed  to  proceed  against  the 
survivors.  In  that  case,  the  debt  having  been  preserved 
as  a  claim  against  the  estates,  partnership  and  separate, 
whether  allowed  or  disallowed,  as  the  case  might  be,  then, 
in  case  of  a  recovery  against  the  survivor,  he  would  become 
subrogated  to  the  rights  of  the  creditor  against  the  partner- 
ship estate  and  the  separate  estate  of  the  deceased  member, 
and  complete  justice  could  be  done.  But  this  could  only 
be  brought  about  by  legislative  enactment.  In  the  respond- 
ents' brief,  authority  has  been  cited  sustaining  the  propo- 
sition that  a  delay  in  suing  imtil  after  the  partnership 
estate  has  been  closed  would  bar  an  action  against  the  sur- 
vivor, but  that  was  in  equity.  We  do  not  see  how  it  could 
apply  to  the  present  action.  No  reply  brief  has  been  filed, 
and  a  number  of  the  propositions  advanced  by  the  respond- 
ents are  unanswered,  and  we  have  been  embarrassed  to 
some  extent  in  the  consideration  of  the  question.    But,  for 
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the  reasons  stated^  we  think  the  judgment  of  the  lower 
court,  holding  that  the  action  could  not  be  maintained, 
should  be  affirmed. 

AjsnxEESy  DuNBAB,  GoBDON  and  Ksavis,  JJ.,  concur. 


[No.  3156.    Decided  November  22, 1898.1 

^HS  State  of  Washington  on  the  Relation  of  0.  V.    ^  ^^i 

Linn^  v.  Bybon  Mellbtt.  — 

8UPEBIOB   ODUBT   JUDGES — ^ELECTION   TO  FILL   VACANOT — ^WHEN    UNEX- 

PIBED  TERM  BEOIITB. 

A  Judge  of  the  superior  court,  who  has  been  elected  to  fill  an 
unexpired  term,  is  entitled  to  qualify  and  take  office  as  soon  as 
the  result  of  the  election  has  been  declared,  under  art.  4,  §  5, 
of  the  constitution,  which  provides  that  "if  a  vacancy  occurs  In 
the  office  of  judge  of  the  superior  court  the  governor  shall  ap- 
point a  person  to  hold  the  office  until  the  election  and  qualifica- 
tion of  a  judge  to  fill  the  vacancy,  which  election  shall  be  at  the 
next  succeeding  general  election,  and  the  judge  so  elected  shall 
hold  office  for  the  remainder  of  the  unexpired  term."  as  the  con- 
stitutional provision  fixing  the  second  Monday  in  January  suc- 
ceeding their  election  as  the  date  when  officers  shall  qualify 
applies  exclusively  to  original  terms  beginning  on  that  date,  and 
not  to  unexpired  terms. 

Original  Application  in  Quo  Warranto. 

Joseph  W.  Robinson,  and  A.  J,  F alienor ,  for  relator. 
Thomas  M.  Vance,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Qobdon,  J. — ^At  the  general  election  in  this  state  in  No- 
vember, 1896,  Charles  H.  Ayer  was  elected  to  the  position 
of  judge  of  the  superior  court  of  Thurston  county  for  a 
full  term  of  four  years,  beginning  the  second  Monday  in 
January  following  his  election.    Judge  Ayer  qualified  and 
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performed  the  duties  of  his  office  until  his  death,  which 
occurred  in  March,  1898,  and  thereupon  the  governor  ap- 
pointed respondent  to  fill  the  vacancy.  At  the  general 
election  held  on  the  8th  of  this  month  the  relator  was 
elected  to  fill  the  unexpired  term;  that  is,  to  fill  the  re- 
mainder of  the  term  for  which  Judge  Ayer  was  elected, 
which  term  will  expire  the  second  Monday  in  January, 
1901.  The  relator  qualified  and  demanded  possession  of 
the  office,  and,  being  refused,  instituted  the  present  pro- 
ceedings. Section  5  of  article  4  of  the  constitution  pro- 
vides as  follows : 

"  .  .  .  If  a  vacancy  occurs  in  the  office  of  judge 
of  the  superior  court,  the  governor  shall  appoint  a  person 
to  hold  the  office  until  the  election  and  qualification  of  a 
judge  to  fill  the  vacancy,  which  election  shall  be  at  the  next 
succeeding  general  election,  and  the  judge  so  elected  shall 
hold  office  for  the  remainder  of  the  unexpired  term." 

The  case  must  turn  upon  the  construction  of  this  pro- 
vision of  the  constitution,  and  it  is  conceded  by  counsel 
that  no  case  is  to  be  found  which  has  any  direct  bearing 
upon  the  question.  The  respondent's  position  is  that  since, 
under  the  constitution,  the  different  state  officers  are  re^ 
quired  to  qualify  on  the  second  Monday  in  January  suc- 
ceeding their  election,  the  relator  in  this  case  is  not  entitled 
to  take  office  until  such  time ;  while  the  relator's  position  is 
that,  having  been  elected  to  fill  an  unexpired  term,  he  is 
entitled  to  qualify  and  take  office  as  soon  as  the  result  of 
such  election  has  been  declared.  We  think  the  relator's 
position  is  well  taken,  and  that  the  respondent's  position 
cannot  be  maintained.  The  provision  of  the  constitution 
which  fixes  the  second  Monday  in  January  succeeding 
their  election  as  the  time  when  the  different  state  officers, 
including  superior  judges,  shall  qualify,  relates  exclusively 
to  original  terms  or  terms  beginning  in  January  following 
the  election ;  while  the  provision  of  §  5,  art.  4,  supra,  which 
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controls  this  case,  applies  only  to  cases  where  a  vacancy 
exists,  and  the  party  elected  is  to  serve  the  remainder  of  a 
term  then  current.  The  commission  of  the  governor  only 
entitles  the  holder  to  retain  office  until  his  successor  is 
elected  and  qualified,  and  the  word  "remainder,"  as  found 
in  that  section,  relates  to  the  term  existing  at  the  date  of 
the  election,  not  to  a  term  beginning  some  months  later. 
We  have  in  this  state  biennial  elections.  If  respondent's 
position  is  correct,  and  a  vacancy  should  occur  at  any  time 
within  two  years  prior  to  the  last  election  preceding  the 
commencement  of  a  new  term,  the  provision  of  the  consti- 
tution referred  to,  which  requires  a  successor  to  be  elected 
at  the  next  ensuing  election,  would  be  meaningless,  because, 
if  he  could  not  qualify  until  the  January  following  his 
election,  it  would  follow  that  the  term  would  have  alreadv 
expired, — a  condition  which  we  think  is  not  contemplated 
by  any  fair  construction  of  the  constitution,  and  certainly 
not  within  the  letter  of  it.  Counsel  for  the  respondent  has 
urged  upon  the  consideration  of  the  court  the  importance 
of  having  a  fixed  and  certain  time  at  which  elected  officers 
shall  qualify,  and  argues  that  great  public  inconvenience 
might  follow  if  it  were  held  that  a  judge  elected  to  fill  a 
vacancy  might  qualify  any  time  after  the  result  of  the 
election  is  declared.  But  we  think  the  inconvenience  that 
is  apprehended  is  largely  imaginary,  and  no  construction 
that  can  be  suggested  would  render  complications  impos- 
sible. It  can  make  little  difference  whether  the  duties  of 
the  appointed  judge  terminate  on  the  second  Tuesday  in 
IsTovember  or  the  second  Monday  in  January.  However, 
the  constitution  plainly  limits  the  right  of  the  appointed 
judge  to  hold  until  the  election  and  qualification  of  his 
successor  at  the  next  succeeding  general  election.  We 
cannot  well  conceive  how  language  could  make  the  propo- 
sition plainer,  and  think  there  is  little,  if  any,  room  for 
construction. 
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The  relator  is  entitled  to  the  writ. 

Scott,  C.  J.,  and  Dunbab,  Beavis  and  Andebs,  JJ., 
concur. 


[No.  3031.    Decided  November  22, 1898.] 

The  Fiest  National  Bantk  of  Oambridqe,  Appellant, 
v.  Rudolph  Hatfield  et  al..  Respondents. 

APPEAL — TIME  OF  FILINO  BOND. 

Where  an  appeal  had  been  filed  within  the  time  prescribed  by 
statute,  but  had  not  been  marked  filed  by  the  clerk  till  after  the 
expiration  of  the  prescribed  time,  because  the  filinf:  fee  had  not 
been  paid  through  misapprehension  on  the  part  of  appellant's 
counsel,  the  appeal  should  not  be  dismissed,  as  it  shows  a  sub- 
stantial compliance  with  the  statute. 

Appeal  from  Superior  Court,  Jefferson  County. — ^Hon. 
James  G.  McClinton,  Judge.    Reversed. 

W:  F.  Hays,  for  appellant. 

M.  B.  Sachs,  and  (7.  W.  Turner,  for  respondents. 

Per  Cubiam. — Upon  the  authority  of  Bettman  v.  Cov)- 
ley,  19  Wash.  207  (53  Pac.  53),  decided  by  this  court  sub- 
sequent to  the  decision  of  this  cause  in  the  lower  court,  the 
judgment  of  the  lower  court  must  be  reversed. 

ON  petition  fob  reheaeing. 

Peb  Curiam. — In  their  petition  for  a  rehearing,  re- 
spondents have  called  our  attention  to  a  motion  to  dismiss 
which  was  pending  at  the  time  of  the  decision  of  this 
cause.  The  motion  to  dismiss  was  based  upon  an  alleged 
failure  to  file  the  appeal  bond  within  the  time  required  by 
law.  The  notice  of  appeal  was  served  on  April  6,  1898, 
and  the  bond  transmitted  by  mail  to  the  clerk  of  the  court, 
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who  received  it  on  the  8th,  but  did  not  formally  mark  it 
filed  until  April  12th,  because  the  filing  fee  was  not  paid 
until  that  date.  It  appears  that  the  failure  to  pay  it  sooner 
was  due  to  misapprehension  on  the  part  of  appellant's 
counsel.  We  think  that  that  was  a  substantial  compliance 
with  the  statute,  and  the  petition  for  rehearing  will  be 
denied. 


[No.  2902.    Decided  November  23, 1888.] 

Interstate   Savings  &  Loan  Association,  Appellant,    

V.  C.  H.  Knapp  et  al..  Respondents.  ^  ^^ 

BUILDING  AND  IX)AN  ASSOCIATIONS — SLOANS  TO  MSHBEBS—CONTBACTS 
AGAINST  FUBEJC  FOLIOT  —  F0BE0L0SX7BE  —  PLEADING  —  ESTOPPEL — 
AMENDKENT  OF  PLEADINGS  AJTEB  REVBBSAL. 

Contracts  for  loans  between  a  building  association  and  a 
member  cannot  be  held  void  as  against  public  policy,  when  the 
organization  and  method  of  doing  business  of  such  corporations 
is  authorized  by  statutes. 

In  order  to  render  proof  admissible  showing  that,  by  the 
terms  of  the  contract  entered  into  by  defendant  with  the  agent 
of  a  building  and  loan  association,  the  mortgage  given  to  the 
association  had  been  fully  paid  prior  to  suit,  such  special  con- 
tract must  be  set  up  in  the  answer. 

All  the  essential  facts  constituting  equitable  estoppel  must  be 
pleaded. 

Upon  foreclosure  of  a  mortgage  given  by  a  member  to  a  build- 
ing and  loan  association,  the  note,  mortgage  and  contract  of 
membership  should  all  be  construed  together  as  parts  of  the  same 
transaction,  in  order  to  determine  the  liability  of  a  borrowing 
member. 

Where  a  cause  is  reversed  and  remanded  for  further  proceed- 
ings not  inconsistent  with  the  decision  on  appeal,  the  matter  of 
allowing  amendments  to  the  pleadings  remains  within  the  discre- 
tion of  the  trial  court 

15—20  WASH. 
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Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  Frank  T.  Beid,  Judge.    Reversed. 

Shank  £  Smith,  for  appellant 

F.  M,  Headlee,  Humes  &  Lysons,  and  Donworth  & 
Howe,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — Suit  was  commenced  by  appellant  to  fore- 
close a  real  estate  mortgage  executed  and  delivered  to  it  by 
respondents.  The  note  which  the  mortgage  was  executed 
to  secure  was  as  follows : 

"  Minneapolis,  Minn.,  March  25,  1891.  In  considera- 
tion of  the  sum  of  one  liiousand  ($1,000.00)  dollars,  this 
day  loaned  to  me  as  a  member  of  the  Interstate  Building 
and  Loan  Association  of  Minneapolis,  Minn.,  upon  ten 
shares  of  stock  now  held  and  owned  by  me  in  said  associa- 
tion, as  evidenced  by  certificate  of  stock  No.  3,092 :  Now, 
therefore,  I,  the  undersigned,  hereby  promise  and  agree  to 
repay  to  said  Interstate  Building  and  Loan  Association, 
on  or  before  the  maturity  of  said  stock,  the  sum  of 
$1,000.00,  with  interest  thereon  at  the  rate  of  six  per  cent, 
per  annum  and  seven  per  cent,  premium  per  annum,  both 
interest  and  premium  payable  monthly  on  or  before  the 
tenth  day  of  each  month,  commencing  April  10,  1891. 
Principal,  interest,  and  premium  payable  in  current  fimds 
at  the  office  of  the  said  Interstate  Building  and  Loan  Abso^ 
ciation,  Minneapolis,  Minn." 

The  mortgage  contained  the  stipulation  that  it  was 
"given  to  secure  an  advancement  made  by  the  said  second 
party  on  ten  shares  of  stock  now  owned  by  said  C.  H. 
Kiiapp  in  said  Interstate  Building  and  Loan  Association, 
the  monthly  payments  on  which  amount  to  $7.50  per 
month,  which  payments  (together  with  any  fines)  said 
Knapp  further  covenants  and  agrees  to  make  as  they  shall 
become  due  until  said  stock  shall  attain  the  par  value  of 


INTERSTATE  SAVINGS,  ETC..  ASS'N.  ▼.  KNAPP.       227 
Noy.1808.]  Opinion  of  th^  Oonrt— Rbatib,  J. 

$100  per  .sliare."  Appellant,  as  its  name  indicates,  is*  a 
building  and  loan  association  incorporated  under  the  laws 
of  the  state  of  Minnesota,  and  authorized  to  do  business  in 
this  state.  The  statutes  of  Minnesota  relating  to  building 
and  loan  associations  are  similar  to  the  statutes  of  this 
state  upon  the  same  subject,  found  in  Bal.  Code,  tit.  23, 
ch.  6  (1  HilPs  Code,  tit.  18,  ch.  8).  The  evidence  sub- 
mitted to  the  superior  court  on  the  part  of  the  appellant 
was  respondent  Knapp's  application  for  stock  and  loan, 
certificate  of  stock,  and  assignment  thereof  to  appellant, 
the  note  and  mort€rai?e,  appellant's  by-laws,  session  laws 
of  Minnesota,  and  a  transcript  of  respondent's  account 
taken  from  appellant's  books,  which,  bj  agreement,  was 
treated  as  the  original  book  account,  and  also  deposition 
of  appellant's  secretary  verifying  the  account  and  by-laws, 
and  explaining  the  method  of  crediting  payments  under 
the  heads  of  loan  fund,  expense,  interest,  premium,  and 
fines,  the  state  of  the  account,  the  amount  of  arrearage, 
and  also  statement  of  some  payments  of  premium  on  insur- 
ance. The  complaint  filed  by  appellant  was  an  ordinary 
one  for  the  foreclosure  of  the  mortgage,  which  was  set  out, 
and  default  in  the  terms  of  the  contract  was  alleged.  Re- 
spondents filed  their  answer,  denying  the  default  in  the 
terms  of  the  contract  in  suit,  and  also  alleging  payment 
to  appellant  of  the  amounts  due  under  the  contract.  The 
superior  court  found  as  a  conclusion  of  law  that  the  appel- 
lant was  entitled  to  no  relief,  and  that  appellant  had  been 
fufly  repaid  for  all  sums  of  money  advanced  by  it  to  Knapp 
on  said  stock,  note,  and  mortgage,  and  there  was  nothing 
due  and  owing  by  the  defendants,  or  either  of  them, 
thereon.  The  court  further  found  as  a  fact  that  appel- 
lant's claim  was  unjust,  unconscionable,  and  inequitable, 
and  should  not  be  enforced  in  a  court  of  equity ;  that  the 
whole  scheme  of  the  appellant  association  was  fraudulent, 
and  designed  to  defraud  the  borrowing  member  for  the 
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benefit  of  the  non-borrowing.     Judgment  for  costs  for 
respondents  was  entered. 

The  findings  of  fact  do  not  sustain  such  conclusions  of 
law.  Bespondents,  in  their  answer,  admitted  the  execution 
of  the  mortgage  and  note,  stock  subscription,  and  member^ 
ship  in  the  association.  The  appellant' association,  from 
the  evidence  it  has  submitted,  seems  to  conform  to  the 
statutes  of  this  state  in  its  organization  and  its  by-laws. 
The  organization  of  such  corporations,  the  terms  of  their 
membership,  and  the  relations  of  the  melmbers  to  each 
other  and  to  the  corporation,  and  the  terms  upon  which 
such  corporations  shall  transact  business  within  the  state, 
are  solely  within  the  province  of  the  legislature,  and  are 
controlled  by  its  views  of  public  policy;  and  in  the  en- 
forcement of  contracts  between  a  building  and  loan  asso- 
ciation and  its  members  the  court  will  be  controlled  by  the 
law  of  the  state  as  given  by  the  legislature,  and  the 
judiciary  can  neither  revise  nor  suspend  the  operation  of 
such  laws  duly  enacted.  The  findings  of  fact  in  the  record 
here  show  that  certain  representations  were  made  by  an 
agent  of  appellant  to  respondents,  and  upon  which  respond- 
ents relied,  that  varied  the  effect  of  the  written  contract; 
that  under  the  representations  made  by  the  agent  of  appel- 
lant the  amount  due  upon  the  note  and  mortgage  was  paid 
before  the  commencement  of  the  suit;  and  also  that  the 
agent  exhibited  to  respondents  a  prospectus  of  appellant, 
which  authorized  such  representations ;  and  it  is  doubtless 
upon  this  finding  that  the  conclusion  was  reached  that  the 
amount  due  was  paid.  But  we  are  at  a  loss  to  perceive 
how  such  finding  of  fact  is  responsive  to  any  issues  raised 
by  the  pleadings  in  the  case.  Testimony  of  a  nature  to 
support  such  finding  was,  at  the  trial,  tendered  by  the 
respondents,  and,  over  the  objection  of  appellant,  received 
by  the  court.  Such  testimony  could  onlv  tend  to  prove 
either  a  special  contract  made  by  the  agent  of  appellant 
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with  respondents,  or  else  to  show  facts  which  would  con- 
fiftitute  an  estoppel  in  pais.  If  intended  to  establish  a 
special  contract,  it  is  elementary  that  such  contract  must 
be  set  up  in  the  answer.  It  has  been  frequently  determined 
by  this  court  that  all  the  essential  facts  constituting  equit- 
able estoppel  must  be  pleaded.  Walker  v.  Baxter,  6  Wash. 
244  (33  Pac,  426) ;  Huggins  v.  Milwaukee  Brewing  Co., 
10  Wash.  679  (39  Pac.  152) ;  Jacobs  v.  First  National 
Bank,  15  Wash.  358  (46  Pac.  396).  The  admission  of 
the  evidence  referred  to,  tendered  by  respondents,  was 
clearly  error,  for  which  the  judgment  must  be  reversed. 

The  note,  mortgage,  and  contract  under  which  respond- 
ent Knapp  became  a  member  of  the  appellant  corporation 
are  all  to  be  construed  together  as  parts  of  the  same  transac- 
tion. Knapp  was  a  debtor  to  the  corporation  for  the  money 
borrowed  by  respondents.  He  was,  as  a  member  of  the  cor- 
poration, a  creditor  to  the  extent  of  the  value  of  his  stock. 
-*-s  a  mortgagor,  he  was  a  borrower;  as  a  stockholder,  he 
was  an  investor.  Counsel  for  respondents  seem  to  support 
the  conclusion  of  the  superior  court  bv  the  case  of  Inter- 
state Sav.  &  Loan  Association  v.  Cairns,  16  Wash.  215  (47 
Pac.  509),  and  their  contention  is  that  the  case  cited  is 
decisive  of  the  one  at  bar.  But  there  is  a  material  differ- 
ence in  the  facts  presented  to  this  court  by  the  two  cases. 
In  the  case  cited  the  note  for  which  the  mortgage  was 
security  was  payable  sixty-six  months  after  date.  In  the 
case  at  bar  the  principal  of  the  note  is,  by  its  terms,  pay- 
able on  or  before  the  maturity  of  the  stock.  Also,  in  the 
case  cited,  the  defendants  affirmativelv  set  up  in  their 
answer  the  representations  made  by  the  agent  of  the  loan 
company  inducing  them  to  take  the  loan,  which  representa- 
tions were  held  by  the  superior  court  to  constitute  an 
equitable  estoppel.    It  was  said  by  this  court  in  that  case : 

"  The  defendants,  according  to  the  undisputed  testi- 
mony, borrowed  this  money  on  the  representations  of  an 
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agent  of  the  plaintiff;  the  obligation  which  they  signed 
was  properly  construed  by  the  court;  and  the  method  of 
computation  that  was  adopted  was  the  method  which  car- 
ried out  the  intention  of  the  parties  to  the  contract." 

In  view  of  the  different  theories  presented  by  counsel 
for  appellant  and  respondents  here,  and  the  failure  of  spe- 
cific findings  upon  the  evidence  properly  introduced  in  the 
superior  court,  the  case  is  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Scott,  C.  J.,  and  Andebs,  Duwbab  and  Qobdon,  JJ., 
concur. 

OPINION  OK  BEHEABINQ,  JANUABY  23,  1899. 

Beavis,  J. — ^Appellants  have  requested  that  the  opinion 
heretofore  filed  in  this  cause  reversing  and  remanding  it  to 
the  superior  court  be  made  more  specific  relative  to  the 
right  of  that  court  to  allow  amendments  to  the  pleadings. 
The  opinion  filed  directed  such  further  proceedings  in  the 
superior  court  as  were  not  inconsistent  with  the  decision 
here.  The  cause  was  thus  remanded  with  the  question  of 
the  amendments  of  pleading  submitted  to  the  original  dis- 
cretion of  the  superior  court,  and  it  would  perhaps  be  im- 
proper for  the  court  in  this  case  by  intimation  to  attempt 
to  control  such  discretion  of  the  superior  court  With  this 
further  statement  in  addition  to  the  opinion,  the  petition 
for  rehearing  is  denied. 

GoBDON,  C.  J.,  and  Dunbab  and  Andebs,  JJ.,  concur. 


BEUJNGHAM  BAY  IMP.  00.  v.  NEW  WHATCOM,  231 
Nov.  1898.]  Opinion  Per  Curiam. 

[Nob.  3002,  3003, 3005-3008.    Decided  November  23, 1898.] 

Bellinoham  Bay  Impbovbment  Company,  Appellant, 
V.  City  of  New  Whatcom,  Respondent. 

APPEAL — BUBDEN   OF  PBOOF — 8UFFIGIE17CY  OF  EVIDEKCE. 

Error  of  the  trial  court  in  imposing  the  burden  of  proof  on 
defendant,  though  unappealed  from  by  defendant,  cannot  be 
taken  advantage  of  by  plaintiff's  contending  on  appeal  that, 
under  the  ruling  of  the  trial  court,  sufficient  proof  had  not  been 
made  by  defendant. 

Appeal  from  Superior  Court,  Whatcom  County. — ^Hon. 
Jhsse  p.  HotrsEB,  Judge.    Affirmed. 

Newman  &  Howard,  for  appellant, 
r.  'E.  Cade,  for  respondent. 

Per  Cubiam. — These  cases  fall  squarely  within  the  rule 
announced  in  Bellingham  Bay  Improvement  Co.  v.  New 
Whatcom,  ante,  p.  53,  decided  October  10,  1898,  and, 
being  satisfied  with  the  rule  announced  in  that  case,  they 
are  all  affirmed. 

ON  PETITIONS  FOB  BEHBABINO,  DECEMBEB  30,  1898. 

Peb  Cubiam. — ^A  per  curiam  opinion  was  filed  in  these 
causes  on  the  23d  of  November  last,  in  which  it  was  stated 
that  they  fell  within  the  rule  annoimced  in  Bellingham 
Bay  Improvement  Co.  v.  New  Whatcom,  No.  2894,  de- 
cided October  10, 1898.  Petitions  for  rehearing  have  been 
filed,  wherein  it  is  claimed  by  the  appellant  that  the  court 
erred  in  the  conclusion  that  the  questions  involved  were 
decided  in  the  cause  above  referred  to:  and  an  examina- 
tion of  the  briefs  and  the  records  in  these  cases  convinces 
us  that  the  court  was  mistaken  in  its  announcement,  and 
that  some  of  the  questions  involved  in  these  cases  were  not 
raised  or  passed  upon  by  this  court  in  the  said  cause 
Xo.  2894. 
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In  causes  3002,  3005  and  3006  the  question  of  the  stat- 
ute of  limitations  is  raised,  but,  while  this  question  was 
not  passed  upon  in  cause  !No.  2894,  it  has  been  clearly 
passed  upon  against  the  contention  of  appellant  in  Bow- 
man V.  Colfax,  17  Wash.  344  (49  Pac.  551),  and,  being 
satisfied  with  the  conclusion  reached  in  that  case,  the 
petitions  in  these  cases  will  be  denied. 

In  causes  3003  and  3007,  in  addition  to  the  question 
which  was  raised  in  the  causes  just  mentioned  and  in  the 
prior  cause  No.  2894,  it  is  contended  that  the  motion  to 
dismiss  should  have  been  granted,  because  it  appeared  that 
the  territory  which  was  re-assessed  did  not  correspond  ex- 
actly with  the  territory  embraced  in  the  original  assess- 
ment. While  this  identical  question  was  not  raised  in 
Frederick  v,  Seattle,  13  Wash.  428  (43  Pac.  364),  the 
principles  there  announced  were  in  opposition  to  appel- 
lant's contention,  and  the  case  was  clearly  decided  against 
it  in  Cline  v.  Seattle,  13  Wash.  444  (43  Pac.  367).  The 
distinction  attempted  to  be  made  by  the  appellant  between 
assessments  that  had  been  pronounced  void  and  other  as- 
sessments which  were  possessed  of  latent  defects,  makes  no 
difference  in  the  application  of  the  rule  so  frequently  an- 
nounced by  this  court,  and  especially  in  the  cases  just 
above  cited. 

In  case  3008  an  examination  of  the  record  convinces 
us,  without  entering  into  any  detailed  statement,  that  all 
of  the  findings  of  fact  which  were  made  by  the  court  were 
justified;  and,  so  far  as  the  question  of  burden  of  proof 
is  concerned,  we  think,  under  §  9,  Session  Laws  1893, 
p.  230  (Bal.  Code,  §  1147),  the  court  erred  in  decidinor 
that  the  burden  was  upon  the  respondent ;  and,  while  it  is 
true  that  no  appeal  was  taken  by  the  respondent  from  this 
ruling,  it,  notwithstanding,  destroys  the  appellant's  conten- 
tion that  sufficient  proof  was  not  made  by  the  respondent 
of  the  legality  of  the  proceedings.    In  addition  to  this,  we 
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are  entirely  satisfied  that,  had  the  burden  been  upon  the 
respondent,  the  proof  was  sufficient  to  establish  a  prima 
facie  case. 

The  petitions  will  all  be  denied. 


[No.  3100.    Decided  November  23, 1808.] 

Julius  Hobst,  Respondent,  v.  Julius  Silvbbman  et  al.. 

Appellants, 

JUBOBS — ^EXAMINATION  ON  VOIB  DIBE — ^BIAS — ^BEUQIOUB  BBLEET. 

In  the  examination  of  a  Juror  on  the  voir  dire,  it  is  improper 
to  ask  him  whether  he  would  give  as  much  credit  to  witnesses 
professing  a  certain  religious  belief  as  he  would  to  members  of 
any  other  faith. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Charles  H.  Neal,  Judge.    Affirmed. 

Samuel  R.  Stem,  for  appellants. 

Boney  &  Hoyt,  and  TF.  H.  Ludden,  for  respondent. 

Per  Curiam. — ^Plaintiff's  action  was  brought  to  recover 
damages  for  injuries  sustained  from  falling  through  an 
unguarded  trap  door  in  defendant's  store,  located  in  the 
city  of  Spokane.  From  a  judgment  in  plaintiff's  favor,  the 
defendants  have  appealed. 

The  principal  claim  urged  is  that  the  verdict  is  unsup- 
ported by  the  evidence,  and  that  the  plaintiff  was  guilty  of 
negligence  contributing  to  the  injury  complained  of.  There 
was  competent  evidence,  much  of  which  was  received  with- 
out objection,  which  went  directly  to  support  plaintiff's 
theory,  and  the  question  was  peculiarly  one  to  be  sub- 
mitted to  the  determination  of  a  jury. 

Another  contention  is  that  the  court  erred  in  sustaining 
an  objection  to  a  question  asked  by  appellant's  counsel  of 
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juror  Gildea  on  the  voir  dire.  For  the  purpose  of  enabling 
counsel  to  intelligently  exercise  his  right  of  peremptory 
challenge,  it  was  proper  enough  to  permit  the  question  to 
be  asked  of  the  juror  whether  he  entertained  any  prejudice 
against  the  people  of  the  Jewish  faith.  This  the  court  per- 
mitted, but  the  next  ensuing  question,  viz.,  "Would  the 
testimony  of  witnesses  who  professed  that  faith  receive  as 
much  credit  as  members  of  any  other  faith?"  was,  we 
think,  very  properly  ruled  out  on  the  authority  of  State  v. 
Holedger,  15  Wash.  443  (46  Pac.  652). 

The  court  did  not  err  in  refusing  to  discharge  juror 
Williams  after  the  trial  had  commenced,  upon  the  claim 
that  he  had  been  guilty  of  falsehood  and  concealment  in  his 
voir  dire  examination.  We  are  convinced  that  the  juror 
answered  frankly  and  concealed  nothing  that  he  was  called 
upon  to  reveal,  by  any  fair  construction  of  the  questions 
directed  to  him.  We  think  the  case  was  fairly  tried,  and 
the  verdict  justified  by  the  evidence.  The  assignments  of 
alleged  error  not  specifically  noticed  are  considered  to  be 
without  merit,  and  the  judgment  is  affirmed. 
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INo.  3141.    Decided  November  25, 1898.) 

The    State    of   Washiis^gton,    Respondent,   v.    Edgas 

Hyde,  Appellant, 

CRIMINAL  LAW — COMMENT  ON  EVIDENCE — MISCONDUCT  OF  JUDGE. 


Under  art  4,  §  16,  of  the  constitution,  which  provides  that 
"judges  shall  not  charge  Juries  with  respect  to  matters  of  fact, 
nor  comment  thereon/'  it  is  reversihle  error  for  the  court,  though 
requested  by  the  jury  because  of  a  disagreement  as  to  their  recol- 
lection of  the  testimony,  to  state  to  the  jury  that  his  notes 
showed  that  a  witness  testified  to  a  certain  fact,  and  that  he  did 
not  recall  whether  he  testified  to  a  certain  other  fact  concerning 
which  the  jury  requested  information. 
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Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
James  A.  Williamson,  Judge.    Reversed. 

Fred  T.  Peet,  and  Murry  &  Garroll,  for  appellant. 

A,  B.  Titlow,  Prosecuting  Attorney,  and  Hugh  Farley, 
for  The  State. 

The  opinion  of  the  court  was  delivered  by 

QoKDON,  J. — Conviction  for  an  assault  with  intent  to 
rob,  and  the  defendant  appeals.  But  a  single  question  re- 
quires consideration.  At  the  trial,  P.  J.  Concannon,  a 
police  officer  of  the  city  of  Tacoma,  who  had  arrested  the 
defendant,  was  examined  as  a  witness  for  the  state.  After 
the  jury  had  been  charged  by  the  court  and  had  been  out 
about  an  hoxir,  they  sent  word  to  the  judge  that  they  de- 
sired to  be  further  instructed  in  the  case.  We  quote  from 
the  record: 

"  .  .  .in  the  presence  of  the  presiding  judge,  the 
said  appellant  and  counsel  for  both  sides,  said  jury  were 
brought  back  into  the  court  room.  Said  jury  then  said — 
through  their  foreman — ^that  they  disagreed  in  their  recol- 
lection of  the  testimony  of  P.  J.  Concannon  (who  was  one 
of  the  witnesses  for  said  respondent  in  said  trial)  as  to  ad- 
missions made  to  him,  Concannon,  by  appellant,  some  re- 
membering the  testimony  to  the  effect  that  Concannon 
swore  that  appellant  said  to  him  after  the  arrest  that  he, 
appellant,  struck  the  blow;  and  others  not  remembering 
that  Concannon  so  stated,  and  the  jury  asked  the  court 
what  he  did  say. 

"  The  court  said :  ^Gentlemen,  as  I  have  already  charged 
you,  you  are  the  sole  judges  of  the  weight  of  the  testimony 
and  credibility  of  the  witnesses ;  and  it  is  your  province  to 
remember  what  the  testimony  is ;  I  will  say,  however,  that 
my  notes  show  that  Concannon  testified  that  appellant  on 
the  way  to  the  station  admitted  to  him  (Concannon)  that 
he  struck  the  prosecuting  witness  the  blow.' " 

It  is  conceded  that  the  testimony  of  Concannon  was  cor- 


236  STATE  V.  HYDE. 


Opinion  of  the  Ooart — Gordon,  J.  [20  Wash. 

rectly  stated  by  the  court,  and  again  we  quote  from  the 
record : 

"  .  .  .  thereupon,  juryman  A.  C.  Campbell  re- 
marked to  the  court  that  detective  Concannon  had  also 
testified  that  at  the  same  time  appellant  said  Ve  got  noth- 
ing,' to  which  inquiry  the  court  informed  the  jury  that  he 
did  not  recall  this.  The  appellant  then  and  there  duly  ex- 
cepted to  each  and  all  of  the  said  statements  of  the  court 
to  the  jury,  which  exception  was  allowed.  Thereafter  the 
jury  retired  and  subsequently  returned  with  a  verdict  of 
^guilty  as  charged.' " 

Counsel  for  appellant  contends  that  this  statement  by 
the  trial  judge  was  a  comment  upon  the  evidence  and  for- 
bidden by  our  constitution  (art.  4,  §  16),  which  reads: 

"  Judges  shall  not  charge  juries  with  respect  to  matters 
of  fact,  nor  comment  thereon,  but  shall  declare  the  law." 

Referring  to  this  constitutional  provision  in  State  v. 
Walters,  7  Wash.  246  (34  Pac.  938,  1098),  we  said: 

^^  It  is  not  the  qiLantum  of  any  particular  comment,  but 
all  comment  whatever,  that  is  inhibited  by  the  constitution; 
All  remarks  and  observations  as  to  the  facts  be- 
fore the  jury  are  positively  prohibited." 

In  State  v.  Wroth,  15  Wash.  621  (47  Pac.  106),  we  held 
that  the  action  of  the  trial  judge  in  leaving  the  bench  and 
entering  the  jury  room,  at  the  request  of  that  body  while  in 
consultation,  was  such  misconduct  as  to  warrant  a  reversal, 
regardless  of  whether  any  communication  actually  oc- 
curred between  the  judge  and  the  jury.  The  objection 
in  both  cases  is  that  the  constitution  is  subverted  and  the 
defendant's  rights  invaded.  Under  such  circumstances, 
the  law,  from  considerations  of  public  policy,  will  not 
stop  to  consider  what  the  effect  of  such  invasion  may  be  in 
a  particular  case.  The  practice  is  not  to  be  tolerated.  It 
can  make  no  difference  that  the  testimony  as  given  by  Con- 
cannon  on  the  stand  was  correctly  stated  to  the  jurv  by  the 
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judge.  As  well  might  it  be  claimed  that  in  a  case  where 
the  evidence  clearly  called  for  a  conviction  the  judge  might 
sua  sponte  discharge  the  jury,  and  proceed  to  a  judgment 
of  conviction.  The  vice  consists  in  doing  what  the  con- 
stitution forbids  to  be  done,  and,  in  dealing  with  error  of 
this  character,  courts  will  not  consider  the  probable  con- 
sequences of  the  error.  The  way  to  effectively  prevent 
repetition  is  to  put  the  seal  of  condemnation  upon  the  prac- 
tice, and  such  is  the  course  imiformly  pursued  by  the 
courts.    State  v.  Wroth,  supra,  and  authorities  cited. 

We  are  not  unmindful  of  the  fact  that  in  many  jurisdic- 
tions it  is  permissible  for  the  court  to  state,  at  the  request 
of  the  jury,  what  a  witness  has  testified,  and  also  to  simi  up 
the  evidence.  It  suffices  to  say  that  such  practice  is  abhor- 
rent to  our  constitution.  It  was  for  the  jury  alone  to  de- 
termine what  the  witness  had  testified,  and  when  the  judge 
told  them  that  his  notes  showed  the  testimony  to  have  been 
of  a  certain  character,  stating  it,  he  assumed  a  function 
which  the  constitution  expressly  reserved  to  the  jury,  and 
the  defendant's  objection  should  have  been  sustained.  For 
this  error  the  judgment  must  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

Scott,  C.  J.,  and  Dunbab,  Andebs  and  Eeavis,  JJ., 
concur. 
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[No.  2964.    Decided  November'26, 1888.] 

Island  County,  Appellant,  v.  J.  M.  Babgook  et  al.. 

Respondents. 

EVIDENCE — ^AOMISSIBIUTT    OF    WBTCTEZT    INTEBBOGATOBXEB — ICXAMTWA* 
TION   OF  WITNESS — ^IBBBSPONBIVE  ANSWER. 

Under  Code  Proc..  §§  1660-1666  (Bal.  Code.  §§  6008-6013), 
authorizing  the  admission  in  eridence  of  written  interrogatories 
and  the  answers  thereto,  without  any  restriction  being  imposed, 
they  are  admissible  although  the  party  Interrogated  may  be 
present  as  a  witness  at  the  trial. 

Where  a  defendant  on  the  witness  stand,  who  had  signed  the 
name  of  another  defendant  to  a  written  instrument  in  issue,  was 
asked  whether  he  had  advised  such  other  defendant  of  his  act. 
and  answered:  "No;  he  certainly  knew  it;  he  did  not  need  to 
be  advised/'  it  was  error  to  strike  the  answer  without  a  showing 
by  further  examination  that  the  testimony  was  incompetent, 
since  it  was  prima  fade  legitimate  and  competent  to  show  au- 
thorization or  ratification  of  the  act.     (Dunbab,  J.,  dissents.) 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
E.  D.  Benson,  Judge.    Reversed. 

Lester  Still,  Prosecuting  Attorney,  and  Charles  F. 
Bepath,  for  appellant. 

E.  C.  Million,  and  Charles  E.  Patterson,  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — This  case  was  before  this  court  on  a 
former  occasion  (17  Wash.  438,  50  Pac.  54),  and  the 
plaintiff  has  again  appealed  from  the  judgment  rendered 
against  it  upon  the  retrial. 

The  first  error  alleged  is  excluding  from  evidence,  on 
defendants'  objection,  the  written  interrogatories  pro- 
pounded by  the  plaintiff  to  the  defendant  Cranney,  and 
his  answers  thereto.     The  respondents  contend  that  these 
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were  properly  excluded^  because  the  witness  was  present 
at  the  trials  and  that  the  rule  should  be  the  same  as  in  case 
of  depositions.  The  statutes  (2  Hill's  Code,  §§  1660-1665, 
Bal.  Code,  §§  6008-6013)  authorize  their  admission  in  evi- 
dence without  that  restriction,  and  it  was  error  to  exclude 
them.  See,  also,  Denny  v,  Sayward,  10  Wash.  422  (39 
Pac.  119).  It  is  further  contended  by  the  respondents  that 
the  error,  if  any,  was  harmless  because,  as  a  matter  of  fact, 
the  plaintifiP  did  put  said  defendant  on  the  stand,  and 
elicited  the  same  facts  shown  by  his  answers  to  the  inter- 
rogatories. It  is  denied  by  the  appellant  that  the  witness 
gave  the  same  testimony.  We  will  not  examine  as  to  this, 
for  the  case  must  be  reversed  upon  the  next  assignment 
of  error. 

It  appeared  that  Clark's  name  was  signed  to  the  written 
offer  of  the  site  by  Babcock.  The  plaintiff  asked  Babcock 
the  following  question:  "Did  you  ever  advise  him  [Clark] 
that  you  had  signed  his  name  to  such  a  contract?" — for 
the  purpose  of  showing  that  such  signing  had  been  author- 
ized or  was  ratified,  and  the  witness  answered :  "No ;  he 
certainly  knew  it;  he  did  not  need  to  be  advised."  ffhe 
defendants  moved  to  strike  this  answer,  and  the  court 
granted  the  motion.  Respondents  contend  that  there  was 
no  error  in  striking  it,  for  the  reason  that  Babcock  had 
answered  that  he  did  not  tell  Clark  that  he  had  signed  his 
name  to  the  document  in  question.  But,  conceding  this, 
he  might  have  known  from  other  legitimate  sources  that 
Clark  knew  it,  and  his  statement  that  Clark  did  know  it 
was  prima  facie  legitimate  and  competent  evidence.  The 
means  of  his  knowledge  might  have  been  tested.  A  further 
examination  might  have  shown  that  the  testimony  was  in- 
competent, but  in  advance  of  this  it  was  error  to  strike  the 
answer. 

There  are  some  further  questions  raised  in  the  case,  but. 
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as  they  may  not  arise  upon  a  retrial  of  the  cause,  they  will 
not  now  be  considered. 

Reversed  and  remanded  for  further  proceedings. 

Andebs,  Gobdon  and  Reavis,  JJ.,  concur. 

DuNBAB,  J.  (dissenting). — I  am  unable  to  agree  with 
the  opinion  expressed  by  the  majority.  The  part  of  the 
answer  which  was  stricken  out  was  in  no  way  responsive 
to  the  question  asked.  It  is  said  that  a  cross-examination 
might  have  elicited  the  fact  that  the  evidence  was  incompe- 
tent, and  it  would  then  be  time  to  strike  it  out ;  but  I  think 
the  rule  is  well  established  that  an  answer  of  a  witness  is 
not  competent  that  is  not  responsive,  and  the  burden  should 
not  be  imposed  on  the  other  side  to  destroy  it  by  cross- 
examination.  The  judgment,  in  my  opinion,  should  be 
affirmed. 


[No.  2982.    Decided  NoYember  26, 1898.] 

The    State   of  Washington,   Respondent,  v.   Abchie 


^  ^:  McGiLVEBY,  Appellant 


ATTEMPT  TO  OOMMrr  INCEST — ^INFOBMATION — ^INTBNT — ^B:NOWIJSa>GB 
OF  RELATIONSHIP — CONSENT — EVIDENCE — ^MABBIAGB— OBOSS-EXAaa- 
NATION. 

A  preliminary  examination  before  a  committing  magistrate, 
prior  to  the  filing  of  an  information  for  a  felony,  ie  not  essential, 
under  art.  1,  §  25,  of  the  constitution  permitting  prosecutions  by 
information,  as  the  legislature  may  prescribe,  and  under  Bal. 
Code,  §  6802  (Code  Proc.,  §  1204),  providing  in  what  cases  infor- 
mations may  be  filed. 

An  Information  charging  an  attempt  to  commit  incest  is  not 
bad  because  it  does  not  specifically  allege  the  purpose  and  intent 
of  the  parties  to  carnally  know  each  other,  if  such  intent  is  the 
necessary  and  irresistible  inference  to  be  derived  from  the  lan- 
guage employed. 
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An  information  charging  an  attempt  to  commit  a  crime  need 
not  negative  the  presumption  that  it  failed  of  commission 
through  the  yolition  of  defendant,  since  the  subsequent  abandon- 
ment cannot  ayail  defendant.  If  the  elements  of  an  attempt 
existed  on  his  part. 

An  information  charging  a  man  with  the  crime  of  Incest  is 
not  bad  for  failing  to  charge  the  woman  with  knowledge  of  their 
relationship.  If  the  knowledge  of  the  defendant  is  duly  charged. 

Where  a  witness  had  testified  to  the  marriage  between  his 
mother  and  defendant,  on  his  direct  examination,  it  was  not 
proper  cross-examination  to  question  him  as  to  a  previous  mar- 
riage between  his  mother  and  his  own  father. 

The  refusal  of  the  court  to  exclude  defendant's  wife  from  the 
court  room,  during  his  trial  for  Incest,  was  not  error,  although 
she  was  not  a  competent  witness.  If  there  was  no  demonstration 
or  improper  conduct  on  her  part. 

In  determining  the  consent  or  non-consent  of  the  woman, 
upon  the  trial  of  the  man  for  an  attempt  to  commit  Incest  with 
her,  the  jury  are  not  restricted  to  a  consideration  of  her  testi- 
mony alone,  but  have  a  right  to  consider  all  the  surrounding 
circumstances. 

A  legal  marriage  under  the  laws  of  Idaho  is  established  by 
proof  that  a  marriage  ceremony  was  performed  in  a  church,  in 
the  presence  of  witnesses,  by  a  minister  who,  under  the  law,  was 
authorized  to  perform  such  ceremony,  and  that  the  ceremony 
was  followed  by  the  cohabitation  of  the  parties  as  man  and  wife, 
although  there  is  no  proof  of  a  previous  license  being  procured 
and  a  subsequent  return  of  the  marriage  made  to  the  officer  issu- 
ing the  license,  as  §  2429,  Rev.  Stat.  Idaho,  1887.  while  requiring 
marriage  to  be  solemnized,  authenticated  and  recorded  as  pro- 
vided in  this  chapter,  further  provides  that  "non-compliance  with 
its  provisions  does  not  invalidate  any  lawful  marriage." 

Where  secondary  evidence  of  marriage  has  been  received  with* 
out  objection  at  the  trial.  It  cannot  be  urged  on  appeal  that  the 
best  evidence  should  have  been  required. 


Appeal  from  Superior  Court,  Whitman  County. — ^Hon. 
Wtt.tjam  MoDonald,  Judge.     Affirmed. 

M.  0.  Beed  {Fullerton  &  Ettinger,  of  counsel),  for 
appellant : 

In  support  of  the  contention  that  there  must  be  a  pre- 
liminary examination  before  a  committing  magistrate,  in 

10—20  WASH. 
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order  to  warrant  the  filing  of  an  information,  when  neither 
the  court  nor  the  grand  jury  is  in  session,  counsel  cite 
Yaner  v.  People,  34  Mich.  286;  O'Hara  v.  People,  41 
Mich.  623. 

Where  the  intent  with  which  an  act  is  done  is  a  sub- 
stantive element  of  the  offense,  then  the  intent  must  be 
alleged  and  not  left  to  inference.  State  v,  Feamster,  12 
Wash.  461 ;  Roberts  v.  People,  19  Mich.  401 ;  1  Bishop, 
Criminal  Procedure  (3d  ed.),  §  521;  Gommonw,ealfh  v. 
Dean,  110  Mass.  64;  Wharton,  Criminal  Pleadings  and 
Practice  (8th  ed.),  §  163  a. 

The  information  is  bad  in  that  it  does  not  allege  that 
the  attempt  charged  failed  in  commission,  because  of  some 
inability  of  the  actors  to  carry  out  their  purpose,  or  that 
they  were  intercepted  or  prevented  in  the  perpetration 
thereof.  It  should  negative  the  presimiption  that  the 
actors  ceased  of  their  own  volition.  Bal.  Code,  §  7437; 
1  Wharton,  Criminal  Law  (9th  ed.),  §  181;  'Sipple  t?. 
State,  46  N.  J.  Law,  197. 

It  is  necessary  that  both  parties  to  the  act  of  incest  have 
knowledge  of  their  relationship.  Baumer  v.  State,  49  Ind. 
544  (19  Am.  Kep.  691). 

In  order  to  sustain  its  case,  it  was  incumbent  on  the 
part  of  the  state  to  prove  to  the  satisfaction  of  the  jury 
beyond  a  reasonable  doubt,  by  competent  evidence,  that 
the  defendant  and  the  mother  of  Carrie  Bamett  were  hus- 
band and  wife.  The  evidence  of  the  marriage,  at  most, 
establishes  only  a  prima  facie  case,  and  a  prima  facie  case 
does  not  take  away  from  the  defendant  the  presumption 
of  innocence.  Lawson,  Presumptive  Evidence,  p.  445; 
Clayton  v.  Wardell,  4  N.  Y.  230 ;  Case  v.  Case,  17  CaL 
598.  In  those  cases  where,  as  in  the  case  at  bar,  a  mar- 
riage must  be  established  in  order  to  establish  the  guilt  of 
defendant,  no  presumptions  in  favor  of  the  regularity  of 
the  marriage  prevail,  but  it  must  be  established  by  com- 
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petent  proof  to  have  been  had  according  to  the  law  of  the 
forum  wherein  it  is  alleged  to  have  taken  place,  by  per- 
sons competent  mider  such  law  to  enter  into  the  contract. 
Wharton,  Criminal  Evidence  (9th  ed.),  §  171;  People  v. 
Lambert,  5  Mich.  349  (72  Am.  Dec.  49)  ;  People  v.  Hum' 
phrey,  7  Johns.  314;  State  v.  Roswell,  6  Conn.  446;  Com- 
monwealth  v.  Jackson,  11  Bush,  679  (21  Am.  Rep.  225)  ; 
Brown  V.  State,  52  Ala.  338 ;  Buchanan  v.  State,  55  Ala. 
154 ;  Hopper  v.  State,  19  Ark.  143 ;  State  v.  Hodgskins, 
19  Me.  155  (36  Am.  Dec.  742). 

That  the  crime  of  inkiest  is  not  committed  imless  the  act 
is  done  with  the  mutual  consent  of  both  the  parties,  under 
a  statute  containing  like  provisions  with  ours,  the  authori- 
ties leave  no  room  for  doubt.  People  v.  Jenness,  5  Mich. 
321 ;  Delany  v.  People,  10  Mich.  241 ;  De  Or  oat  v.  People, 
39  Mich.  124;  Baumer  v.  State,  49  Ind.  544  (19  Am. 
Rep.  691);  State  v.  Thomas,  53  Iowa,  214;  Yeoman  v. 
State,  21  Neb.  171;  Nolle  v.  State,  22  Ohio  St.  545; 
State  V.  Jarvis,  20  Ore.  437  (23  Am.  St.  Rep.  141). 

John  W,  Mathews,  Prosecuting  Attorney  {Hanna  <& 
JSanna,  of  counsel),  for  respondent: 

An  attempt  to  commit  a  crime  is  itself  a  crime,  and  if 
3,  party  proceeds  sufficiently  far  towards  the  perpetration 
of  a  crime  to  attempt  to  commit  that  crime  and  desists  or 
fails  to  consummate  it,  he  is  nevertheless  guilty  of  the 
•crime  of  attempting  to  commit  the  principal  offense. 
Lewis  V.  State,  35  Ala.  380 ;  State  v.  Allen,  47  Conn.  121 ; 
Pinhard  v.  State,  30  Ga.  757 ;  Taylor  v.  State,  50  Ga.  79 ; 
State  V.  Hayes,  78  Mo.  307 ;  State  v.  Elich,  7  Jones  Law, 
68 ;  State  v.  Decker,  36  Kan.  717. 

If  intent  is  proven  by  proving  the  acts  alleged,  then  the 
alleging  of  the  acts  alleges  the  intent.  Commonwealth  v. 
Harney,  10  Mete.  (Mass.)  422;  State  v.  Wright,  9  Wash. 
«6;  State  v.  Womack,  4  Wash.  19.     We  ask  if  the  acts 
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alleged  in  this  ix^ormation  are  of  themselves  innooent  or 
indifferent?  Can  it  be  said  that  the  acts  alleged  in  this 
information  do  not  by  their  very  nature  and  tendencies 
carry  within  themselves  the  elements  of  crime — ^the  pur- 
pose and  intent  of  the  defendant  in  doing  them?  As  to 
allegations  necessary  in  indictments  for  attempts  aod 
proof  sufficient,  see  Lewis  v.  State,  35  Ala.  380 ;  People  t?. 
Stites,  75  Cal.  570;  Griffin  v.  State,  26  Ga.  493;  State  v. 
Angela,  18  Nev.  425 ;  Melton  v.  State,  24c  Tex.  App.  284; 
Reagan  v.  State,  28  Tex.  App.  227  (19  Am.  St.  Rep. 
833) ;  McDade  v.  People,  29  Mich.  50;  State  v.  Johnson, 
19  Iowa,  238. 

That  the  relationship  of  the  actors  in  incest  can  be 
proven  by  admissions  of  defendant,  and,  where  the  rela- 
tionship of  the  actors  must  depend  on  the  marriage  of  the 
father  to  the  mother  of  the  daughter,  that  such  marriage 
can  be  proven  by  other  than  record  or  documentary  evi- 
dence, to-wit,  by  admission  of  defendant,  by  witnesses 
present  at  the  celebration  of  the  marriage,  and  by  circum- 
stantial and  presumptive  evidence,  see  Nance  v.  State,  17 
Tex.  App.  389 ;  State  v.  Schaunhurst,  34  Iowa,  547 ;  Peo- 
ple V.  Imes,  68  N".  W.  157 ;  Bergen  v.  People,  65  Am.  Dec 
673 ;  State  v.  Hughes,  57  Am.  Eep.  195 ;  MUes  v.  United 
States,  103  U.  S.  304  (26  L.  ed.  481). 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — The  defendant  appeals  from  the  judgment 
of  the  superior  court  for  Whitman  county.  The  informa- 
tion upon  which  he  was  tried  and  convicted  is  as  follows: 

"  Comes  now  John  W.  Mathews,  prosecuting  attorney 
and  county  attorney  for  the  county  of  Whitman,  state  of 
Washington,  the  court  being  in  session  and  the  grand  jury 
of  said  county  not  being  in  session,  and  by,  this  his  infor- 
mation accuses  Archie  McGilvery  of  the  crime  of  attempt- 
ing to  commit  incest  with  one  Carrie  Bamett,  committed 
as  follows,  to-wit:     That  the  said  Archie  McGilvery  and 
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Carrie  Bamett  in  the  county  of  Whitman,  in  the  state  of 
Washington,  on  the  9th  day  of  November,  eighteen  hun- 
dred and  ninety-seven,  then  and  there  being,  did  then 
and  there  wilfiQly,  unlawfully,  feloniously  and  incestu- 
ously  attempt  to  carnally  know  each  other  by  then  and 
there  being  in  bed  together,  she  the  said  Carrie  Bamett, 
then  and  there  lying  and  being  on  her  back  and  he  the 
said  Archie  McGilvery  then  and  there  lying  and  being  on 
top  of  her  the  said  Carrie  Bamett,  and  they  the  said 
Archie  McGilvery  and  Carrie  Bamett,  while  so  lying  and 
being,  did  then  and  there  have  their  sexual  organs  placed 
together  for  the  aforesaid  purpose  of  carnally  knowing 
each  other,  she  the  said  Carrie  Bamett,  then  and  there 
being  the  daughter  of  one  Nancy  E.  McGilvery,  she  the 
said  Nancy  McGilvery  then  and  there  being  the  wife  of 
him  the  said  Archie  McGilvery,  she  the  said  Carrie  Bar- 
nett  then  and  there  being  the  wife's  daughter  of  him  the 
said  Archie  McGilvery,  the  said  Archie  McGilvery  then 
and  there  having  knowledge  of  the  relationship  existing 
between  the  said  Archie  McGilvery  and  the  said  Carrie 
Bamett;  the  said  Archie  McGilvery  and  the  said  Carrie 
Bamett,  then  and  there  being  within  the  degrees  of 
affinity  in  which  marriages  are  prohibited  by  the  laws  of 
the  state  of  Washington." 

The  first  ground  of  alleged  error  is  that  the  trial  court 
was  without  jurisdiction,  for  the  reason  that  no  prelimi- 
narv  examination  of  the  defendant  was  had  to  ascertain 
whether  there  was  probable  cause  to  believe  him  guilty  of 
the  offense.  This  point  was  ruled  against  defendants  con- 
tention in  State  v.  Williams,  13  Wash.  335  (43  Pac.  15) ; 
but  we  have  been  urgently  requested  to  reconsider  the 
question,  and  have  done  so.  Section  6802,  Ballinger's 
Code  (2  Hill's  Code,  §  1204),  provides  that 

"all  public  offenses  may  be  prosecuted  in  the  superior 
court  by  information  in  the  following  cases : 

"  1.  Whenever  any  person  is  in  custody  or  on  bail  on 
charge  of  felony  or  misdemeanor,  and  the  court  is  in  ses- 
sion, and  the  grand  jury  is  not  in  session,  or  has  been 
discharged ; 
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^^  2.  Whenever  an  indictment  presented  by  a  grand  jury 
has  been  quashed^  and  the  jury  returning  the  same  is  not 
in  session,  or  has  been  discharged ; 

"  3.  When  a  cause  has  been  appealed  to  the  supreme 
court,  and  reversed  on  account  of  any  defect  in  the  indict- 
ment; 

"  4.  Whenever  a  public  offense  has  been  committed,  and 
the  party  charged  with  the  offense  is  not  already  under 
indictment  therefor,  and  the  court  is  in  session,  and  the 
grand  jury  is  not  in  session,  or  has  been  discharged ; 

"  5.  Whenever  the  court  is  in  session,  or  not  in  session, 
and  any  person  has  been  committed  by  any  committing 
magistrate  for  any  felony  or  misdemeanor  not  within  the 
exclusive  jurisdiction  of  a  justice's  peace  court." 

The  information  in  the  present  case  alleges  that  the 
court  was  in  session  and  the  grand  jury  not  in  session,  at 
the  time  when  it  was  filed,  and  it  is  not  contended  that  the 
defendant  was  then  under  indictment;  therefore  the  case 
would  seem  to  fall  under  subdivision  4  of  §  6802,  supra. 
But  counsel  argue  that  the  prosecuting  ofiicer  cannot 
officially  know  that  "a  public  offense  has  been  committed," 
unless  there  has  been  a  preliminary  determination  of  the 
fact  made  by  some  authorized  person,  or  some  court  of 
inquiry  having  power  to  inquire  concerning  the  accusa- 
tion ;  also,  that  the  words  of  subd.  4,  viz.,  "and  the  party 
charged  with  the  offense,"  are  sufficient  to  indicate  that 
a  "charge"  or  "accusation"  must  be  made  prior  to  the 
filing  of  the  information.  And  counsel,  with  much  ability, 
have  argued  that  to  give  prosecuting  officers  authority  to 
cause  the  arrest  of  a  citizen,  and  to  put  him  on  trial  before 
a  jury  before  such  an  officer  is  required  to  exhibit  to  the 
accused  any  evidence  in  support  of  the  allegations  upon 
which  the  charge  is  based,  would  be  conferring  a  power 
dangerous  to  individual  liberty,  and  subject  to  great  abuse. 
But  we  think  that  experience  has  demonstrated  that  such 
apprehensions  are  not  well  f oimded ;  and  it  is  not  believed 
that  prosecuting  attorneys  are  less  to  be  trusted  with  the 
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responsibility  of  instituting  criminal  proceedings   than 
police  magistrates  or  justices  of  the  peace.     The  pains- 
taking,  conscientious  prosecutor   will   never   institute   a 
criminal  charge  unless  he  possesses  whiit  is  believed  to  be 
sufficient  competent  evidence  to  establish  the  guilt  of  the 
party  accused.    It  is  not  doubted  that  a  grand  jury  might 
find  an  indictment  where  no  preliminary  examination  of 
the  person  indicted  has  been  had,   and  the  indictment 
might  well  be,  and  frequently  is,  obtained  without  the 
knowledge  of  the  defendant.     The  fact,  however,  never 
has  been  considered  sufficient  to  prevent  a  trial  upon  the 
indictment      The  question,   and  the  whole  question,   is 
essentially  one  of  procedure  merely.     The  constitution  of 
this  state,  §  25,  art.  1,  provides  that  "offenses  heretofore 
required  to  be  prosecuted  by  indictment  may  be  prose- 
cuted by  information  or  by  indictment,  as  shall  be  pre- 
scribed by  law."     Under  this  provision,  the  question  of 
procedure  is  left  to  the  legislature ;  and,  if  it  can  be  ascer- 
tained that  the  procedure  which  was  adopted  in  this  case 
has  legislative  sanction,  it  is  idle  for  the  courts  to  concern 
themselves  with  the  question  of  policy  involved  in  the 
legislation.     Referring,  then,  to  the  question  of  whether 
an  information  can  be  legally  filed  against  a  person  who 
is  not  under  indictment  or  in  custody,  or  on  bail,  when 
the  court  is  in  session,  and  the  grand  jury  of  the  county 
is  not  in  session,  it  seems  to  us  that  subd.  4:  of  §  6802, 
supra,  contemplates  that  it  may  be,  and  cannot  apply  to 
any  other  state  of  facts.     Unless  we  so  interpret  it,  the 
subdivision    is    meaningless.     If  we  construe  that  sub- 
division to  mean  that  a  preliminary  examination  of  the 
accused  must  precede  the  filing  of  the  information,  we 
have  the  condition  contemplated  by  subd.  1  of  the  same 
section;  and  subd.  4  becomes  superfluous.     This  view  is 
further  strengthened  by  a  consideration  of  subd.  5  of  the 
section,  which  provides:     "When  a  person  has  been  com- 
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mitted  by  a  magistrate  for  any  felony  or  misdemeanor," 
etc.,  whether  the  court  is  in  session  or  not  at  the  time  it 
is  filed.  Counsel  is  in  error  in  supposing  that  this  court 
held  in  State  v.  Anderson,  5  Wash.  350  (31  Pac.  969), 
that,  before  an  information  could  be  filed,  both  the  fact 
that  there  was  no  grand  jury  in  session,  and  also  the 
further  fact  that  the  defendant  had  had  a  preliminary 
examination,  must  be  shown  to  exist.  The  syllabus  to  the 
opinion  in  that  case  does  not  correctly  indicate  what  was 
decided  upon  that  point,  the  reporter  there  having  used 
the  copulative  "and,"  instead  of  the  disjimctive  "or,"  in 
referring  to  the  two  conditions  to  which  the  statute  relates. 
We  conclude  that  the  point  made  by  the  counsel  against 
the  filing  of  the  information  was  not  well  taken. 

2.  The  next  contention  is  that  the  information  does  not 
charge  a  public  offense,  and  that  the  defendant's  demurrer 
should  have  been  sustained.  In  support  of  this  assign- 
ment it  is  urged — First,  That  the  information  does  not 
directly  and  with  certainty  charge  a  purpose  or  intent  to 
carnally  know  each  other.  Second,  That  the  information 
is  bad  because  it  does  not  allege  that  the  attempt  charged 
failed  in  commission  because  of  some  inability  of  the 
actors  to  carry  out  their  purpose,  or  because  they  were 
prevented  or  intercepted  in  the  perpetration  thereof.  In 
other  words,  it  is  urged  that  the  information  should  nega- 
tive the  presumption  that  the  actors  ceased  of  their  own 
volition.  And,  third,  that  the  information  is  bad  because 
it  does  not  allege  knowledge  on  the  part  of  Carrie  Bamett 
of  the  relationship  between  herself  and  the  defendant. 
Coming  to  the  consideration  of  these  objections,  in  the 
order  in  which  they  are  stated,  it  may,  in  general,  be  con- 
ceded that  an  attempt  to  constitute  a  crime  contains  two 
elements — an  evil  intention,  and  a  simultaneous  resulting 
act,  which,  if  fully  performed,  would  constitute  a  siib- 
stantive  crime.    We  think  that,  while  an  intent  to  carnally 
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know  each  other  is  not  directly  averred  in  the  present 
information,  it  is  the  necessary  and  irresistible  inference 
to  be  derived  from  the  language  that  is  employed;  and, 
if  such  be  the  fact,  it  meets  the  requirements  of  the  law 
in  regard  to  criminal  pleading.  It  charges  that  they  did, 
at  a  certain  time  and  place,  "wilfully  .  .  .  attempt 
carnally  to  know  each  other,"  and  that  the  acts  then  de- 
scribed and  set  forth  in  the  information  were  "for  the 
said  purpose  of  carnally  knowing  each  other."  We  think 
that  a  person  of  ordinary  understanding  would  have  no 
difficulty  in  discovering  from  the  language  of  this  infor- 
mation that  it  charged  the  actors  with  intending  to  carnally 
know  each  other.  Section  6840,  Bal.  Code  (2  Hill's  Code, 
§  1234). 

3.  We  think  there  is  little  merit  in  the  contention  that 
the  information  should  negative  the  presumption  that  the 
actors  did  not  cease  of  their  own  volition  or  will  before 
consummating  the  act  of  sexual  commerce.  In  State  v. 
Decker,  36  Kan.  717  (14  Pac.  283),  an  information  was 
held  sufficient  which  did  not  in  terms  allege  that  the  de- 
fendant failed  in  the  perpetration  of  the  principal  offense, 
or  that  he  was  prevented  or  intercepted  in  its  perpetration. 
Under  our  statute,  §  7436,  Bal.  Code  (Penal  Code,  §  302), 
a  conviction  might  larwfuUy  be  had  for  an  attempt  upon 
proof  at  the  trial,  "that  the  crime  intended  or  attempted 
was  perpetrated  by  such  person  in  pursuance  of  such  at- 
tempt." And,  aside  from  the  statute,  the  rule  is  well 
sustained  by  authority  that  where  a  party  proceeds  far 
enough  in  the  perpetration  of  a  crime  as  to  clearly  indi- 
cate his  intention,  coupled  with  an  attempt  to  carry  it  into 
effect,  and  thereafter  desists  or  fails  to  consummate  the 
crime,  he  may  be  found  guilty  of  the  attempt.  Where  the 
elements  of  an  attempt  have  existed,  the  subsequent  aban- 
donment cannot  avail  the  defendant.  3  Am.  &  Eng.  Enc. 
Law  (2d  ed.),  p.  269;  Wharton,  Criminal  Law  (9th  ed.). 
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§  187;  1  Bishop,  New  Criminal  Law,  §  732;  Lewis  v. 
State,  35  Ala.  380. 

4.  The  third  and  last  objection  to  the  sufficiency  of  the 
information  is  that  it  does  not  allege  that  Carrie  Bamett 
had  knowledge  of  the  relationship  existing  between  her- 
self and  the  defendant.  The  information  does  allege  that 
defendant  had  knowledge  of  the  relationship,  and  this  is 
sufficient,  under  our  statute,  without  alleging  that  the 
female  also  had  that  knowledge.  Section  7229,  Bal.  Code 
(Laws  1895,  p.  371,  §  2).  The  case  of  Baumer  t?.  State, 
49  Ind.  544  (19  Am.  Eep.  691),  cited  and  relied  upon  by 
the  defendant,  was  based  upon  a  statute  which,  in  this 
respect,  is  different  from  our  own. 

6.  We  do  not  think  it  was  error  to  sustain  the  state's 
objection  to  the  question  propounded  by  defendant's  coun- 
sel to  the  witness,  Guy  Bamett.  The  witness,  upon  his 
direct  examination,  had  testified  to  the  marriage  between 
his  mother  and  the  defendant;  and,  upon  cross-examina- 
tion, defendant's  counsel  attempted  to  show  a  previous 
marriage  between  the  mother  and  father  of  the  witness. 
The  objection  was  sustained,  upon  the  ground  that  it  was 
not  proper  cross-examination.  And,  in  a  strict  sense,  the 
ruling  was  right.  Defendant  might  have  made  the  wit- 
ness his  own,  and  examined  him  in  his  own  defense. 

6.  It  appears  that  the  wife  of  the  defendant  was  per- 
mitted to  be  present  in  court  during  the  trial,  and  this  is 
assigned  as  error.  She  was  not  called  as  a  witness ;  in 
fact,  the  court  had  refused  to  permit  her  name  to  be  in- 
dorsed on  the  information  as  a  witness  on  behalf  of  the 
state ;  and  it  is  urged  by  the  defendant's  counsel  that,  inas- 
much as  she  was  not  a  competent  witness,  it  was  error  to 
permit  the  attention  of  the  jury  to  be  directed  to  her.  We 
think  there  is  no  force  in  the  objection.  It  does  not  appear 
that  she  made  any  demonstration,  or  was  guilty  of  any 
improper  conduct ;  and,  conceding  that  she  was  not  a  com- 
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petent  witness,  she  was,  nevertheless,  an  interested  person, 
and  entitled,  with  the  permission  of  the  court,  to  be  present 
during  the  course  of  the  trial,  and  the  court's  refusal  to 
exclude  her  constituted  no  proper  ground  for  exception. 

7.  The  next  claim  of  error  is,  that  the  crime  of  incest 
requires  the  mutual  consent  of  both  parties ;  and  it  is  f  ur^ 
ther  urged,  that  the  evidence  at  the  trial  was  insufficient  to 
show  that  the  female  consented.  Upon  this  branch  of  the 
case,  it  must  be  conceded  that  her  testimony  was  somewhat 
equivocal.    But  the  court  charged  the  jury : 

"  In  the  third  place,  it  is  alleged  in  the  information, 
and  the  law  requires  it  to  be  alleged  in  the  information, 
and  proven  by  the  testimony  introduced  upon  behalf  of  the 
state,  that  where  a  person  is  charged  with  either  incest  or 
an  attempt  to  commit  incest,  that  both  parties  consented  to 
it  Now,  if  you  are  not  satisfied  as  reasonable  men,  beyond 
a  reasonable  doubt,  that  Carrie  Bamett  consented  to  this 
transaction,  then  vou  must  resolve  that  doubt  in  favor  of 
the  defendant  and  acquit  him." 

Whether  this  instruction  embodies  the  correct  rule  of 
law,  is  a  question  we  do  not  here  determine.  It  certainly 
was  as  favorable  as  the  defendant  was  entitled  to ;  and  the 
objection  of  the  state's  counsel  that  it  was  an  erroneous 
instruction,  and  prejudicial  to  the  state's  case,  cannot  be 
considered  upon  this  appeal.  The  instruction,  even  if 
wrongfully  given,  was  binding  and  conclusive  upon  the 
jury.  Pepperall  v.  City  Parle  Transit  Co.,  15  Wash.  176 
(45  Pac.  743). 

In  determining  the  consent  or  non-consent  of  Carrie 
Bamett,  the  jury  were  not  confined  or  restricted  to  a  con- 
sideration of  her  testimony  alone.  They  had  a  right  to 
consider  the  surrounding  circumstances;  the  fact  that 
there  was  no  outcry  or  demonstration  made  by  her;  that 
the  transaction  occurred  at  a  time  and  place  where  other 
members  of  the  family  were  within  easy  call.  These  and 
many  other  circumstances,  not  necessary  to  be  detailed 


252  STATE  V.  MoGILVERY. 

Opinion  of  the  C$ourt — Gordon,  J.  [20  Wmsh. 

here,  were  sufficient  to  have  warranted  the  jury  in  finding 
that  the  act  was  with  her  consent,  regardless  of  her  own 
testimony  upon  the  subject. 

8.  Lastly,  it  is  urged  that  the  verdict  is  contrary  to  the 
evidence.  The  contention  is,  that  there  is  no  sufficient 
evidence  of  a  legal  marriage  between  the  defendant  and 
the  mother  of  Carrie  Bamett.  The  record  in  this  case 
shows  that  evidence  was  received  at  the  trial,  without  any 
objection  made  thereto,  that  a  marriage  ceremony  was 
performed  in  a  Methodist  church  at  Lewiston,  Idaho,  by 
the  minister  who  officiated  at  such  church;  that  it  was  in 
the  presence  of  witnesses,  and  that  the  ceremony  concluded 
by  his  pronouncing  them — the  defendant  and  the  mother 
of  Carrie  Barnett — man  and  wife  after  they  had,  in  re- 
sponse to  the  minister's  questions,  accepted  each  other  as 
such;  that,  following  this  ceremony,  they  continued  to 
live  and  cohabit  toe^ether  as  man  and  wife.  And  evidence 
was  also  given  of  the  defendant's  admissions  that  he  sus- 
tained the  relation  of  husband  to  the  mother  of  Carrie 
Bamett.  In  the  lower  court,  portions  of  the  statutes  of 
Idaho  on  the  subject  of  marriage  were  introduced,  from 
which,  among  other  things,  it  appears  that  persons  desir- 
ing to  marry  in  that  state  are  required  to  procure  a  license 
with  certificate  attached  (Session  Laws  of  Idaho,  1895, 
p.  166) ;  and  the  certificate  is  required  to  be  returned  by 
the  minister  or  officer  performing  the  marriage  to  the 
office  issuing  the  same,  and  the  return  recorded.  It  is  con- 
tended by  the  defendant  that  the  evidence  is  insufficient, 
in  that  no  record  of  the  marriage  is  shown.  The  evidence 
we  have  referred  to  was  all  received  without  objection,  and 
we  think  it  was  sufficient  to  establish  a  legal  marriage. 
Section  2429  of  the  Rev.  Stat,  of  Idaho,  1887,  is  as 
follows  : 

^^  Marriage  must  be  solemnized,  authenticated,  and  re- 
corded as  provided  in  this  chapter,  but  non-compliance 
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with  Us  proviaians  does  not  invalidate  any  lawful  mar- 
riage" 

The  proof  of  the  performance  of  a  marriage  ceremony 
by  an  officer  authorized  to  perform  it  raises  a  presumption 
in  favor  of  its  legality.  People  v,  Schoonmaher,  75  N.  W. 
(Mich.)  439.  "The  testimony  of  a  witness  present  at  the 
marriage,  is  ordinarily  admissible  and  adequate  proof, 
unless  the  law  requires  official  evidence."  Wharton,  Crim- 
inal Evidence  (9th  ed.),  §  173.  See,  also,  Miles  v.  United 
States,  103  U.  S.  304;  Nance  v.  State,  17  Tex.  App.  389; 
State  v.  Schaunhurstj  34  Iowa,  547;  3  Eice,  Evidence, 
§  629. 

We  have,  in  this  case,  the  undisputed  evidence  that  a- 
marriage  ceremony  was  performed  in  a  church  by  a  min- 
ister who,  under  the  law,  was  authorized  to  perform  such 
ceremony,  and  that  the  ceremony  was  followed  by  the  co- 
habitation of  the  parties.  All  that  appears  to  be  lacking 
is,  that  no  previous  license  was  procured,  and  that  no  sub- 
sequent return  of  the  marriage  was  made.  We  think  that, 
under  §  2429,  supra,  a  failure  to  procure  the  license  does 
not  render  the  marriage  illegal ;  and,  certainly,  the  failure 
of  the  minister  to  make  a  return  would  not.  The  objection 
that  the  proof  of  marriage  in  this  case  was  secondary,  is 
made  in  this  court  for  the  first  time.  As  already  noticed, 
the  evidence  was  received  without  objection;  and,  such 
being  the  case,  it  cannot  now  be  urged  that  the  best  evi- 
dence was  not  required  at  the  trial. 

We  think  the  defendant  had  a  fair  and*  impartial  trial ; 
and  a  careful  examination  of  the  record  fails  to  disclose 
that  any  reversible  error  was  committed. 

Affirmed. 

DuNBAB,  Andebs  and  Reavis,  JJ.,  concur. 
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[No.  3107.    Decided  November  26. 1808.] 

George  W.  Dunkle,  Respondent,  v.  The  Spoean^e  Falls 
AND  NoBTHEEN  Railway  Company,  Appellant. 

NEW   TRIAL — ^BEYIEW  ON   APPEAL — DISMISSAL  AND   NON-SUIT. 

An  order  granting  a  new  trial  is  reviewable  on  appeal, 
although  no  abuse  of  the  discretion  of  the  trial  court  is  shown, 
when  such  order  is  based  solely  upon  an  error  of  law. 

^  Where  the  court  has  granted  the  motion  of  defendant  to  dis- 
charge the  Jury  and  for  judgment  in  its  favor,  made  in  con- 
formity with  Bal.  Code,  §  4994  (Laws  1895,  p.  64,  §  1),  which 
provides  that  in  all  cases  in  which  the  legal  sufficiency  of  the 
evidence  shall  be  challenged,  and  the  court  shall  decide  as  a 
matter  of  law  what  verdict  should  be  found,  the  court  shall  dis- 
charge the  jury  and  direct  judgment  to  be  entered  in  accordance 
with  its  decision,  a  motion  of  plalntift  for  a  dismissal  of  his  case 
without  prejudice  comes  too  late. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hoil 
Leandeb  H.  Peathee,  Judge.    Reversed. 

Albert  Allen  and  Jay  H.  Adams,  for  appellant 

John  M.  Oleeson  (T.  G.  Oriffitts,  and  Dudley  &  Dudley , 
of  counsel),  for  respondent: 

The  court  should  have  granted  plaintiflPs  motion  for 
dismissal,  and  the  granting  of  a  new  trial  was  proper  to 
correct  the  error.  Under  subd.  1  of  §  409,  2  Hill's  Code 
(Bal.  Code,  §  5085),  plaintiff's  right  to  dismiss  at  any 
time  before  the  jury  retired  to  consider  their  verdict  was 
absolute.  This  was  a  jury  case,  and  the  jury  had  not  been 
discharged  nor  had  they  retired.  Howe  v.  Harroun,  17 
111.  494;  Gordon  v.  Ooodell,  34  111.  435;  Lawrence  v. 
Shreve,  26  Mo.  494;  Sharpless  v.  Oiffen,  66  N.  W.  285; 
New  Hampshire  Banking  Co.  v.  Ball,  48  Pac.  137 ;  Mar- 
risey  v.  Chicago  &  N.  W.  By.  Co.,  46  N.  W.  545. 
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Even  if  plaintiff  was  too  late  to  demand  as  a  right  a 
dismissal  of  his  action,  yet  the  granting  of  such  a  motion 
to  dismiss  was  entirely  in  the  discretion  of  the  court,  and 
the  granting  later  of  a  new  trial  by  the  court  was  a  proper 
exercise  of  such  discretion.  Schafer  v.  Weaver^  20  Kan. 
294 ;  Ashmead  v,  Ashmead,  23  Kan.  262 ;  National  Hotel 
Co.  v\  Crane  Bros.  Mfg.  Co.,  31  Pac.  682. 

The  opinion  of  the  court  was  delivered  by 

GoBDON,  J. — ^At  the  trial  of  this  action  below,  plaintiff 
having  introduced  his  evidence  and  rested,  the  defense 
submitted  a  motion  to  discharge  the  jury  from  further 
consideration  of  the  case,  and  for  judgment.  This  motion 
was  made  in  conformity  to  §  4994,  Bal.  Code  (Laws  1895, 
p.  64,  §  1),  which  is  as  follows: 

"  In  all  cases  tried  in  the  superior  court  with  a  jury  in 
which  the  legal  sufficiency  of  the  evidence  shall  be  chal- 
lenged, and  the  court  shall  decide  as  a  matter  of  law  what 
verdict  should  be  found,  the  court  shall  thereupon  dis- 
charge the  jury  from  further  consideration  of  the  case, 
and  direct  judgment  to  be  entered  in  accordance  with  its 
decision." 

After  argument  the  court  granted  the  motion,  and  there- 
upon the  plaintiff  moved  to  dismiss  the  case  without  preju- 
dice. This  latter  motion  was  overruled  upon  the  ground 
that  it  came  too  late,  and  the  jury  was  discharged  and  judg- 
ment entered  for  the  defendant.  Thereafter  the  plaintiff 
moved  for  a  new  trial,  basing  such  motion  upon  various 
grounds;  and  this  latter  motion,  coming  on  to  be  heard, 
was  granted  by  the  court  on  the  sole  ground,  as  appears 

from  the  order,  "that  the  court  erred  in  denying  the 
plaintiff's  motion  to  dismiss  the  case  without  prejudice 
on  his  motion." 

Hespondent  invokes  the  familiar  rule  that  a  motion  for 
a  new  trial  is  a  matter  addressed  to  the  discretion  of  the 
lower  court,  and  that  the  order  of  the  court  will  not  be 
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disturbed  unless  the  record  discloses  an  abuse  of  discretion. 
But  it  will  be  observed  in  this  case  that  the  order  was 
based  upon  the  sole  ground  that  the  court  committed  error 
in  denying  plaintiff's  application  to  dismiss  his  action. 
This  raises  a  clean-cut  legal  proposition,  not  involving  in 
its  determination  the  exercise  of  anv  discretion,  and  there 
is  nothing  in  the  general  rule  which  will  prevent  this  court 
from  reviewing  the  order. 

We  have  examined  the  evidence  which  was  submitted 
at  the  trial  in  support  of  plaintiff's  cause  of  action,  and 
think  it  was  wholly  insufficient  to  have  authorized  a  re- 
covery, and  the  court  was  right  in  reaching  that  conclu- 
sion. We  are  of  the  opinion,  also,  that  §  4994,  supra, 
which  was  adopted  in  1895  (Session  Laws,  p.  64),  was 
designed  to  correct  well-known  abuses  which  arose  under 
the  former  practice  of  permitting  a  plaintiff  to  dismiss 
his  action  and  submit  to  a  non-suit,  after  a  full  and  fair 
trial  upon  the  merits ;  and  we  think  the  manifest  purpose 
of  the  latter  enactment  was  to  permit  the  entry  of  a  judg- 
ment which  would  constitute  a  bar.  We  can  see  no  other 
purpose  to  be  served  by  the  legislation  in  question.  We 
are  agreed  that  at  any  time  prior  to  an  adverse  decision 
upon  such  a  motion,  the  plaintiff  has  the  right  to  dismiss 
his  action,  but,  when  he  elects  to  submit  the  motion  for 
judgment  to  the  determination  of  the  court,  he  must  take 
his  chances  upon  such  determination,  and  a  subsequent 
application  to  dismiss  comes  too  late.  Subject  to  this  right 
which  a  plaintiff  has  to  dismiss  his  action  at  any  time 
prior  to  a  decision  upon  the  merits  of  the  case  as  made  at 
the  trial,  we  think  the  present  practice,  as  contemplated  by 
§  4994,  is  a  decided  improvement  over  that  which  pre- 
ceded it.  It  enables  a  case  to  be  fully  and  fairly  tried, 
and,  when  once  decided  upon  its  merits,  makes  that  de- 
cision effectual  as  a  bar  to  a  further  proceeding  upon  the 
same  cause  of  action.    In  reason,  we  think  it  should  be  so. 
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We  may  append,  however,  that  the  affidavit  as  to  newly 
discovered  evidence,  adds  nothing  to  the  strength  of 
plaintiff's  case  as  made  on  the  trial. 

For  these  reasons  the  order  vacating  the  judgment  au'1 
granting  a  new  trial  must  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with  this 
opinion. 

Scott,  C.  J.,  and  Dunbab,  Anders  and  Reavis,  JJ., 
concur. 


[No.  3052.    Decided  November  28, 1808.] 

MosEs  MoBBis,  Respondent,  v.  Fbte-Bbuhn  Company, 

Appellant. 

NON-SUIT — SUFFICnCNCT  OF  EYn)ENCS. 

Where  defendant's  liability,  if  any,  arises  through  the  acts 
of  an  agent,  whose  authority  it  denied,  defendant  is  not  entitled 
to  a  non-suit  if  there  is  any  testimony  sufficient  to  go  to  the 
Jury  tending  to  establish  the  agency. 

Appeal  from  Superior  Court,  King  County, — Hon. 
E.  D.  Benson,  Judge.    Affirmed. 

Burleigh  &  Piles,  for  appellant. 
William  Martin,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — This  action  was  brought  by  the  respondent 
to  recover  from  the  appellant  $222.60,  for  hogs  alleged  to 
have  been  sold  by  respondent  to  appellant.  The  hogs  were 
delivered  to  one  John  Morice,  who  delivered  them  to  ap- 
pellant, Frye-Bruhn  Company.  It  is  claimed  by  the  re- 
spondent that  Morice  was  an  agent  of  the  Frye-Bruhn 

17—20  WASH. 
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Oompany,  while  the  company  claims  that  he  was  not  its 
agent  for  the  purpose  of  bnying  these  h(^,  bnt  that  re- 
spondent sold  the  hogs  to  Morice^  and  that  the  Frye-Bruhn 
Company  purchased  the  hogs  of  Morice  and  not  of  re- 
spondent. Shortly  after  the  delivery  of  the  hogs  the 
respondent,  who  was  a  farmer  some  miles  distant  from 
Ballard,  received  a  check  for  $100,  signed  by  Morice. 
Afterwards,  when  he  presented  the  check  for  payment,  he 
ascertained  that  the  bank  on  which  the  check  was  drawn 
had  failed.  He  then  made  demand  on  the  appellant  for 
the  purchase  price  of  the  hogs.  Payment  was  refused, 
and  action  was  brought  to  recover  the  same. 

There  are  some  objections  to  the  admission  and  rejec- 
tion of  testimony  in  this  case,  but  we  think  that  there  was 
no  error  committed  in  that  respect.  Appellant  also  alleges 
error  on  the  part  of  the  court  in  giving  certain  instructions 
which  it  did  give,  and  in  refusing  certain  other  instruc- 
tions asked  by  the  appellant ;  but,  as  these  instructions  are 
based  entirely  on  the  testimony,  it  will  not  be  necessary 
to  consider  them  separately,  for,  if  there  was  sufficient  tes- 
timony to  go  to  the  jury  on  the  question  of  agency,  it  is 
conceded  that  the  instructions  given  were  correctly  given, 
and  that  the  instructions  asked  for  did  not  state  the  law 
applicable  to  the  case.  At  the  close  of  plaintiff's  testi- 
mony, the  defendant  moved  for  a  non-suit,  and,  if  the 
case  can  be  reversed  at  all,  it  must  be  reversed  because  it 
was  entitled  to  a  non-suit.  Upon  the  question  of  agency, 
considering  the  whole  case,  there  is  a  conflict  of  testimony, 
and  the  conflict  is  a  matter  to  be  considered  by  the  jury. 
We  are  inclined  to  think,  however,  that  there  was  suf- 
ficient testimony  offered  by  the  plaintiff,  conceding  the 
correctness  of  the  law  propositions  urged  by  the  appellant, 
to  go  to  the  jury  in  this  case.  It  seems  to  us  that  it  would 
not  be  strange,  considering  the  lack  of  business  experience 
shown  by  the  plaintiff,  that  he  would  accept  the  check 
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given  by  Morice,  or  any  check  that  was  sent  to  him,  as  a 
payment  on  the  hogs.  The  testimony  shows  that  Morice 
had  acted  in  the  capacity  of  agent  to  a  certain  extent  for 
the  appellant  He  had  been  put  forward  by  it  to  examine 
stock,  had  been  sent  by  it  to  this  respondent  to  pass  upon 
the  condition  of  certain  cattle  which  it  was  purchasing  of 
the  respondent,  and  the  testimony  of  Frye,  one  of  the 
members  of  this  company,  plainly  indicates  an  agency,  and 
the  holding  forth  of  this  man  Morice  as  an  agent;  and, 
while  he  did  not  testify  that  he  had  sent  him  out  to  buy 
hogs,  he  did  testify  that  he  had  sent  him  out  to  receive 
hogs,  and  that  he  had  sent  him  out  to  buy  cattle  at  dif- 
ferent times,  and  that  the  company  had  furnished  him 
with  a  check  book,  from  which  he  filled  out  checks  and  paid 
for  stock.  Without  further  particularizing,  we  think  there 
was  sufficient  testimony,  under  all  the  circumstances  of 
this  case,  to  go  to  the  jury  on  the  question  of  agency,  and, 
the  jury  having  weighed  the  testimony  and  found  in  favor 
of  the  respondent,  the  judgment  will  be  affirmed. 

GoBDON  and  Eeavis,  JJ.,  concur. 


iNo.  3046.    Decided  November  29, 1808.] 

S.   J-  RoBEBTSON,  Respondent,  v.  King  County,  Ap- 
pellant 


SIONKBS — CLAIMS    1X>B    WORK — ^ASSIONMENT    TO    BOAD    OVEBSEBB — 
BBO0BD8  or  OOUHTT  BOABD — ^EYDBNOB — 00MMBNT8  BT  OOUBT. 

Although  no  formal  order  had  been  made  by  a  board  of 
county  commissioners  authorizing  certain  road  work«  the  road 
sttperrlsor  and  those  under  him  performing  the  work  are  en- 
titled prima  facie  to  recover  therefor  against  the  county,  where 
t^vo  of  the  commissioners,  when  asked  by  the  supervisor  for 
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Instructions,  had  referred  him  to  the  third  commissioner,  who 
was  road  commissioner  for  the  district  in  which  the  work  was 
done,  stating  that  whatever  the  latter  ordered  would  be  affirmed 
by  the  board,  such  having  been  the  loose,  but  universal,  practice 
of  the  board,  under  Gen.  Stat.,  (  19S7,  which  provided  the  boards 
of  county  commissioners  should  divide  their  respective  counties 
Into  suitable  road  districts,  and  each  commissioner  should  be 
ex  ofjlcio  road  commissioner  of  the  several  road  districts  In  his 
commissioner  district,  and  should  see  that  all  orders  of  the 
board  pertaining  to  the  roads  in  his  district  were  properly  per- 
formed. 

Gen.  Stat,  S  1940,  providing  that  no  road  overseer  shall  be 
interested,  directly  or  indirectly.  In  any  contract  work  to  be 
done  in  the  road  district  under  his  charge,  would  not  invalidate 
the  assignment  to  him,  as  against  public  policy,  of  claims  for 
labor  earned  by  those  who  had  been  employed  under  him,  and 
whose  rights  had  already  accrued  against  the  county. 

The  transactions  of  a  board  of  county  commissioners  author^ 
Izlng  the  performance  of  services  for  the  county  may  be  proved 
by  evidence  aliunde  the  record,  where  the  board  has  failed  to 
make  a  proper  record. 

A  lecture  by  the  trial  Judge  on  matters  not  strictly  In  issue 
will  not  be  held  as  error,  when  it  does  not  appear  that  it  could 
possibly  have  prejudiced  the  verdict  of  the  Jury. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
Orange  Jacobs,  Judge.     Affirmed. 

James  F,  McElroy,  John  B.  Hart,  and  Walter  S. 
Fulton,  for  appellant : 

The  work  sought  to  be  recovered  for  in  this  action  was 
not  performed  in  payment  of  any  *road  or  poll  taxes  and 
it  was  therefore  necessary  that  it  be  ordered  by  the  board 
of  county  commissioners.  That  it  was  so  ordered  must 
appear  from  the  allegations  of  the  complaint  and  said 
allegations  must  be  supported  by  the  evidence.  Donovan 
V.  New  York,  33  N.  Y.  291.  Any  order  made  by  county 
commissioners  not  at  a  lawful  session  fails  to  bind  the 
county.  Campbell  v.  Brachenridge,  8  Blackf.  475 ;  Archer 
V.  Commissioners,  3  Blackf.  501. 

A  public  board  can  only  act  and  bind  the  public  for 
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which  it  acts,  while  in  lawful  session  as  such,  and  informal 
proceedings  of  the  board  and  unofficial  statements  of  its 
members,  made  at  different  times  and  places,  are  not  suf- 
ficient for  this  purpose.  McCortle  v.  fiates,  29  Ohio  St 
419  (23  Am.  Kep.  768) ;  Butler  v.  Charlestown,  7  Gray, 
12;  Diechsel  v.  Town  of  Maine,  51  N.  W.  880;  Nason  v. 
Poor  Directors,  17  Atl.  616 ;  School  District  v.  Fuess,  98 
Pa.  St.  600  (42  Am.  Rep.  627) ;  County  Commissioners 
V.  Chitwood,  8  Ind.  504;  Crocker  v.  Crane,  21  Wend.  211 
(34  Am.  Dec.  228);  Martin  v.  Lemon,  26  Conn.  192; 
Merrick  County  v.  Batty,  4  N".  W.  959 ;  Keating  v.  City 
of  Kansas,  84  Mo.  419;  Fovke  v.  Jackson  County,  51 
K  W.  71 ;  Mayor  v.  Eschbach,  18  Md.  276. 

The  assignment  of  these  claims  to  the  respondent,  while 
he  was  still  road  supervisor,  were  void  on  the  ground  of 
public  policy.  Mechem,  Public  Officers,  §  839,  and  cases 
cited ;  Spence  v.  Harvey,  83  Am.  Dec.  69 ;  People  v.  Town- 
ship Board,  11  Mich.  222 ;  Fuller  v.  Dame,  18  Pick.  472 ; 
Robinson  v.  Patterson,  39  N.  W.  21. 

Where  county  commissioners  are  by  law  required  to 
keep  a  true  record  of  their  proceedings  and  are  provided 
with  a  clerk  for  this  purpose,  they  can  only  speak  by  their 
record,  and  it  is  error  to  allow  parol  testimony  of  their 
proceedings.  Jordan  v.  School  District,  38  Me.  164; 
County  Commissioners  ,v.  Chitwood,  8  Ind.  504 ;  1  Hill's 
Code,  §  294  (Bal.  Code,  §  353). 

John  F.  Dore,  and  Charles  K,  Jenner,  for  respondent : 

When  one  has  been  induced  to  perform  work,  or  expend 
money,  on  the  faith  of  the  proceedings  of  a  board  of  county 
commissioners,  the  rights  of  such  persons  will  not  be  preju- 
diced by  the  failure  to  keep  proper  minutes ;  what  was  in 
fact  done  may  be  shown  by  evidence  aliunde  the  record. 
Hutchinson  v.  Pratt,  11  Vt.  402;  Byer  v.  Newcastle,  124 
Ind.  86;  Atheam  v.  Millersburg,  33  Iowa,  105;  Bigelow 
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V.  Perth  Amboy,  25  N.  J.  Law,  297;  San  Antonio  v. 
Lewis,  9  Tex.  69;  Bridgford  v.  Tuscumbia,  16  Fed.  910; 
Bock  Creek  Tovmship  v.  Codding,  22  Pac.  741 ;  Chicago, 
etc,  B.  B.  V.  Putnam,  12  Pac.  593;  OUlett  v.  Commis- 
sioners, 18  Kan.  410;  School  District  v.  Union  School 
District,  81  Mich.  339 ;  Morgan  v.  Wilfley,  71  Iowa,  212 ; 
Kansas  City,  etc.,  B.  B.  Co.  v.  Tontz,  29  Kan.  460. 

In  the  absence  of  any  statute  prohibiting  the  assign- 
ment of  the  claims  sued  on,  counsel  must  content  them- 
selves with  the  general  law  of  agency.  In  what  manner, 
by  taking  these  claims  at  their  full  face  value,  has  the 
road  overseer  placed  himself  in  antagonism  to  his  prin- 
cipal, the  county  of  King?  Birkbeck  v.  Stafford,  23  How. 
Pr.  236;  Brackett  v.  Blake,  7  Mete.  (Mass.)  335  (41  Am. 
Dec.  442) ;  State  ex  rel.  State  Bank  v.  Hastings,  15  Wis. 
75;  Thayer  v.  Kelley,  28  Vt.  20  (65  Am.  Dec.  220)  ;  3ffl- 
ler  V.  Malony,  3  B.  Mon.  105 ;  Ciples  v.  Blair,  Rice's  Ch. 
(S.  C.)  60. 

The  opinion  of  the  court  was  delivered  by 

Dtjh^bae,  J. — The  respondent,  Kobertson,  was  road 
supervisor  for  road  district  No.  50,  in  King  county,  and 
commenced  this  action  to  recover  against  the  county  on 
eight  alleged  causes  of  action.  Six  of  said  causes  of  action 
are  on  claims  assigned  to  him  while  road  supervisor,  for 
work  and  labor  alleged  to  have  been  performed  under  his 
direction  as  such  road  supervisor  and  by  order  of  the 
board  of  county  commissioners.  The  seventh  cause  of 
action  is  for  certain  road  and  bridge  work  alleged  to  have 
been  performed  pursuant  to  an  order  of  the  board  of 
county  commissioners,  and  the  eighth  is  upon  an  alleged 
contract  between  the  respondent  and  appellant,  whereby 
it  is  alleged  the  county  of  King  let  to  respondent  the 
building  of  two  hundred  and  seventy  rods  of  road,  at  two 
dollars  per  rod,  and  refused  to  allow  a  completion  of  the 
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road  of  respondent  after  fifty  rods  of  the  same  had  been 
finished;  thereby,  it  is  alleged,  damaging  respondent  in 
the  Slim  of  $540.  The  trial  resulted  in  a  verdict  for  re- 
spondent for  $591.50,  being  a  recovery  in  full  lipon  all 
said  causes  of  action  except  the  eighth.  On  the  eighth 
cause  of  action,  under  the  instructions  of  the  court,  the 
jury  returned  a  verdict  for  $100,  that  being  two  dollars 
per  rod  for  the  number  of  rods  completed,  so  that  the  ques- 
tion of  damages  for  the  unfinished  work  is  really  not  in 
issue  in  this  case.  Errors  are  alleged  for  the  refusal  of 
the  court  to  grant  a  non-suit,  for  admitting  parol  testimony 
of  the  proceedings  of  the  board  of  county  commissioners, 
and  for  certain  instructions  given  by  the  court  and  certain 
other  instructions  refused. 

The  contentions  of  the  appellant  are — First,  that  the 
court  erred  in  denying  defendant's  motion  for  a  non-suit, 
for  the  reason  that  no  order  of  the  board  of  countv  com- 
missioners,  made  as  a  board  at  a  lawful  session  of  such 
board,  had  been  proven  authorizing  the  performance  of  the 
alleged  work;  and,  second,  that  the  assignments  of  these 
claims  to  S.  J.  Robertson,  the  respondent,  while  he  was 
still  road  supervisor,  were  void,  on  the  groimd  of  public 
policy.  The  record  shows  that  the  orders  for  work  were 
made  rather  informally  by  the  county  commissioners,  the 
testimony  being  that  two  of  the  commissioners  referred 
the  road  supervisor,  when  he  asked  for  instructions,  to  the 
oonmiissioner  who  was  the  road  conmiissioner  of  that  dis- 
trict, stating  to  him  in  substance  that  whatever  Heaton, 
the  road  commissioner  for  that  district,  ordered  in  relation 
to  the  matter,  would  be  respected  and  affirmed  by  the 
board.  We  think  this  was  sufficient  to  make  out  a  prima. 
facie  case.  These  matters  between  the  road  supervisors 
and  the  board  of  county  commissioners,  especially  under 
the  law  which  provides  that  one  of  the  commissioners  shall 
be  road  commissioner,  are  not  generally  very  formal,  and 
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cannot  be  so,  by  reason  of  the  very  nature  of  the  work 
which  is  required  to  be  done.  Section  1937,  1  Hill's  Code, 
provides  that 

"  The  boards  of  county  commissioners  of  the  several 
counties  shall  divide  their  respective  counties  into  suitable 
road  districts,  .  .  .  and  each  commissioner  shall  be 
ex  officio  road  commissioner  of  the  several  road  districts 
in  his  commissioner  district,  and  shall  see  that  all  orders 
of  the  board  of  commissioners  pertaining  to  the  roads  in 
his  district  are  properly  executed." 

It  may  not  be  the  best  way  for  the  commissioners  to  rely 
entirely  upon  the  judgment  of  the  commissioner  who  is 
ex  officio  road  commissioner,  concerning  road  matters  in 
his  special  district,  but  it  seems,  according  to  the  testimony 
in  this  case,  that  this  was  the  universal  practice  of  the 
board;  and  we  do  not  think  that  the  respondent  in  this 
case  should  be  deprived  of  that  which  he  justly  earned  by 
reason  of  any  loose  method,  which  the  commissioners 
might  adopt,  of  determining  the  propriety  or  the  character 
of  the  work  to  be  performed  in  certain  districts.  So  far 
as  the  second  proposition  is  concerned,  viz.,  that  the  assign- 
ments of  these  claims  were  void  on  the  ground  of  public 
policy,  we  do  not  think  that  it  falls  within  the  letter  or 
spirit  of  the  statute.  Subdivision  1  of  §  1940,  1  Hill's 
Code,  provides  that  the  overseers  shall 

*^  Take  charge  of  the  highways  within  their  respective 
districts,  and  shall  employ  all  men,  teams,  watering  carts, 
and  all  help  necessary  to  do  the  work  in  their  respective 
districts;  provided,  no  road  overseer  shall  be  interested, 
directly  or  indirectly,  in  any  contract  work  to  be  done  in 
the  road  district  under  his  charge  and  control." 

This  is  a  very  wholesome  restriction,  but  it  is  evidently 
intended  to  apply  to  contract  work  which  was  to  be  done, 
and  not  to  work  which  had  already  been  done.  In  this  case 
the  work  for  which  the  county  was  responsible  had  been 
done,  and  it  was  simply  an  assignment  of  the  charge  which 
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had  already  accrued  against  the  county  which  was  made 
to  the  respondent.  We  can  see  no  objection  to  such  an 
assignment,  either  under  the  law  or  as  a  matter  of  public 
policy.  It  is  alleged  that  the  court  erred  in  instructing 
the  jury  as  follows: 

"  Hence  if  you  are  satisfied  from  a  preponderance  of  the 
testimony  presented  to  you,  that  in  that  irregular  manner 
which  has  been  shown  to  some  extent  here  in  the  testimony, 
that  this  board  of  county  commissioners  did  authorize  this 
work  to  be  done  by  men,  that  is  a  sufficient  authorization 
for  the  recovery  so  far  as  that  is  concerned.  In  the  absence 
of  a  record  upon  the  subject  of  what  they  did,  it  can  be 
proven  by  testimony,  as  any  fact  is  proven  by  anybody 
that  knows.'' 

We  cannot  see,  as  asserted  by  the  appellant,  that  this 
instruction  assumes  any  fact  which  was  to  be  proven  in 
the  case^  and  we  think  that  it  states  the  law.  It  is  not  the 
fault  of  those  who  perform  services  for  the  county  that  the 
county  keeps  no  record  of  the  authorization,  and  it  would 
be  unjust  to  hold  such  persons  responsible  for  the  negli- 
gence of  the  commissioners  or  their  failure  for  any  reason 
to  keep  such  record,  and  what  was  in  fact  done  may  be 
shown,  by  evidence  aliunde  the  record,  to  have  been  done 
under  all  authority.  The  instructions  asked  for  by  the 
appellant  were  properly  refused.  It  is  claimed  that  the 
court  went  outside  of  the  record,  and  violated  the  consti- 
tutional provision  in  relation  to  commenting  on  the  facts, 
in  some  strictures  that  it  made  in  its  instructions  upon 
the  county  commissioners.  The  court  seems  to  have  in- 
dulged in  a  little  vehement  lecture  on  matters  which  were 
not  strictly  in  issue,  but  we  are  unable  to  determine,  from 
a  close  inspection  of  what  was  said,  that  it  could  possibly 
have  any  prejudicial  effect  upon  the  interests  of  the 
county,  or  in  any  way  prejudice  the  jury  in  favor  of  the 
right  of  the  respondent  to  recover.  In  this  case  it  is  clearly 
shown  that  the  services  were  performed,  that  the  county 
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had  received  the  benefits  of  such  services,  and  that  there  is 
no  meritorious  defense  to  these  claims.  The  judgment, 
then,  being  what  it  should  have  been  under  the  testimony, 
will  be  affirmed. 

Scott,  C.  J.,  and  Ebavis,  Andees  and  Gordox,  JJ., 
concur. 


[No.  3050.    Decided  November  29, 1898.] 

Annie   E.   Beach,   Respondent,  v.   Abbie  D.   Brown, 

Appellant. 

ALIENATION  OF  HUSBAND'S  AFFECTIONS — ^ACTION  BY  WIFE — ^EFFECT  OF 
DIVOBCB — ^EYIDSNCE — ^LETTEBS — SELF-SEBVING  DECLABATIONS  —  PBB- 
SUMPTION  OF  AFFECTION. 

A  married  woman  may  maintain  an  action  for  damages  for 
the  alienation  of  her  husband's  afFections.  in  her  own  name, 
without  her  husband  joining  her,  under  Gen.  Stat,  §§  1408,  1409 
(Bal.  Code,  §§  4502,  4503), which  provide  that  every  married 
person  shall  have  the  same  right  to  acquire  and  dispose  of 
every  species  of  property,  and  to  sue  and  be  sued  as  if  unmar- 
ried, and  that  all  laws  imposing  civil  disabilities  upon  a  wife, 
which  are  not  recognized  as  existing  as  to  the  husband,  are 
abolished,  and  that  for  any  unjust  usurpation  of  her  rights  she 
shall  have  the  same  right  as  the  husband  to  appeal  in  her  own 
name  to  the  courts  for  redress  and  protection. 

A  wife's  right  of  action  for  damages  for  the  alienation  of  her 
husband's  affections  is  not  lost  hy  reason  of  her  obtaining  a 
divorce  from  him. 

In  an  action  by  a  wife  for  the  alienation  of  her  husband's 
affections,  his  letters  to  her  during  coverture  showing  his  affec- 
tion toward  her  are  admissible  in  evidence. 

Testimony  in  relation  to  the  object  the  husband  avowed  in 
writing  affectionate  letters  to  his  wife  is  inadmissible  on  the 
ground  of  being  self-serving  declarations. 

The  fact  that  a  husband  cohabits  with  his  wife  and  has  chil- 
dren by  her  raises  a  presumption  that  he  has  an  affection  for 
her,  •  which  presumption  continues  until  overthrown  by  a  fair 
preponderance  of  the  testimony  to  the  contrary. 
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Appeal  from  Superior  Coturt,  King  County. — Hon. 
Okange  Jacobs,  Judge.    Affirmed. 

John  E.  HumphrieSj  W.  E.  Humphrey,  and  E.  P. 
Edsen,  for  appellant. 

Lindsay,  King  <&  Turner,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — This  is  an  action  by  the  respondent 
against  the  appellant  for  damages  for  alienating  the  affec- 
tions of  respondent's  husband.  A  demurrer  was  inter- 
posed to  the  complaint,  to  .the  effect  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  which  was 
overruled.  A  motion  for  a  non-suit  was  also  made  and 
overruled.  XJpon  the  trial  of  the  cause  a  verdict  was  ren- 
dered in  favor  of  the  respondent,  judgment  was  entered 
in  accordance  therewith,  and  an  appeal  was  taken  to  this 
court. 

It  is  the  contention  of  the  appellant,  in  the  first  in- 
stance, that  this  action  cannot  be  maintained,  for  the 
reason  that  a  married  woman  in  the  state  of  Washington 
cannot  maintain  a  suit  in  her  own  name  for  tort  without 
her  husband  joining  her,  where  the  damages  secured  would 
be  community  property.  This  statement  assumes  some- 
what the  legal  questions  at  issue.  But  on  the  main  propo- 
sition, as  to  whether  a  married  woman  can  maintain  this 
action  for  the  loss  of  the  consortium  of  her  husband,  the 
authorities  are  somewhat  conflicting.  In  Duffies  v.  Duf- 
fies, 76  Wis.  374  (45  K  W.  522,  20  Am.  St.  Rep.  79),  a 
case  which  was  strongly  relied  upon  by  the  appellant,  it 
was  decided  by  a  divided  court  that  she  could  not,  but 
we  are  not  impressed  with  the  reasoning  upon  which  that 
decision  was  based.  It  is  conceded  that  at  the  common 
law  the  husband  might  maintain  an  action  for  the  alien- 
ation of  the  affections  of  a  wife,  but  it  is  said  that  the 
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wife's  right  to  the  society  of  the  husband  is  diflFerent  in 
degree  and  value,  and,  in  a  long  opinion,  the  court  under- 
takes to  substantiate  this  proposition.  The  reasons  given 
are  too  numerous  to  set  forth  in  this  opinion,  but  we 
think  they  are  unsatisfactory  and  illogical.  The  decision 
is  also  based  upon  the  fact  that  at  the  common  law  the 
wife  had  no  property  in  the  consortium  of  her  husband, 
and  that  her  position  as  a  wife  precluded  her  from  bring- 
ing the  action.  An  attempt  is  made  in  this  case  to  dis- 
tinguish the  cases  that  hold  that  the  wife  at  common  law 
had  a  right  to  bring  this  action,  but  we  think  the  attepipt 
was  unsuccessful;  and  there  are  other  cases  maintaining 
the  same  view.  However,  the  case  of  Williams  v.  WU- 
liams,  20  Colo.  51  (37  Pac.  614),  squarely  decides  the 
proposition  the  other  way,  and  shows  that  the  doctrine  is 
really  based  upon  the  ancient  idea  of  the  comparative  in- 
feriority of  the  wife.    The  court  in  that  case  said : 

"  Mr.  Justice  Blackstone,  who  wrote  150  years  ago, 
gave  as  a  reason  for  denying  the  wife's  right  of  action  in 
cases  of  this  kind  the  following:  *The  inferior  hath  no 
kind  of  property  in  the  company,  care,  or  assistance  of 
the  superior,  as  the  superior  is  held  to  have  in  those  of  the 
inferior,  and  therefore  the  inferior  can  suffer  no  loss  or 
injury.'  3  Bl.  Comm.  142.  This  language  seems  strange 
in  the  present  age,  however  familiar  it  may  have  been 
during  the  last  century." 

And  the  court  then  quotes  Warren  v.  Warren,  89  Mich. 
127  (50  ?r.  W.  844),  where  it  is  said: 

"  The  wife  is  entitled  to  the  society,  protection,  and 
support  of  her  husband  as  certainly,  under  the  law,  and 
by  moral  right,  as  he  is  to  her  society  and  services  in  his 
household." 

Foot  V.  Card,  58  Conn.  1  (18  Atl.  1027,  23  Am.  St. 
Rep.  258),  is  also  quoted,  where  the  court  said: 

"  So  far  forth  as  the  husband  is  concerned,  from  time 
immemorial  the  law  has  regarded  his  right  to  the  conjugal 
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affection  and  society  of  his  wife  as  a  valuable  property, 
and  has  compelled  the  man  who  has  injured  it  to  make 
compensation.  Whatever  inequalities  of  right  as  to  prop- 
erty may  result  from  the  marriage  contract,  husband  and 
wife  are  equal  in  rights  in  one  respect,  namely,  each  owes 
to  the  other  the  fullest  possible  measure  of  conjugal  affec- 
tion and  society.  The  husband  owes  to  the  wife  all  that 
the  wife  owes  to  him.  Upon  principle,  this  right  in  the 
wife  is  equally  valuable  to  her,  as  property,  as  is  that  of 
the  husband  to  him.  Her  right  being  the  same  as  his  in 
kind,  degree,  and  value,  there  would  seem  to  be  no  valid 
reason  why  the  law  should  deny  to  her  the  redress  which 
it  affords  to  him." 

This  reasoning,  it  seems  to  us,  is  more  in  conformity 
with  modem  thought  on  the  subject  of  the  marital  rela- 
tions existing  between  husband  and  wife. 

See,  also,  Bennett  v.  Bennett,  116  N.  Y.  584  (23  IST.  E. 
17);  Van  Amain  v.  Ayers,  67  Barb.  544;  Haynes  v. 
Nowlin,  129  Ind.  581  (29  N.  E.  389,  28  Am.  St.  Rep. 
213)  ;  Lynch  v.  Knight,  9  H.  L.  Cas.  577 ;  WestlaJce  v. 
Westlake,  34  Ohio  St.  621  (32  Am.  Rep.  397). 

But,  however  it  may  have  been  at  the  common  law,  the 
trend  of  judicial  opinion  in  this  country  has  been  in  favor 
of  extending  rights  of  this  kind  to  the  wife,  and  it  seems 
to  us  that  the  right  is  placed  beyond  a  peradventure  by  our 
own  statutes.  We  do  not  think  that  the  cases  decided  by 
this  court,  which  are  cited  by  the  appellant,  bear  upon  this 
question.  The  legislature  of  this  state  has,  from  time  to 
time,  plainly  sought  to  remove  disabilities  of  this  char- 
acter from  married  women,  and  §  1408,  1  Hill's  Code 
(Bal.  Code,  §  4502),  provides  that 

"  Every  married  person  shall  hereafter  have  the  same 
right  and  liberty  to  acquire,  hold,  enjoy,  and  dispose  of 
every  species  of  property,  and  to  sue  and  be  sued  as  if  he 
or  she  were  unmarried." 

It  would  seem  as  if  this  statute  was  very  nearly  con- 
clusive of  this  question,  but,  if  not,  §  1409  (Bal.  Code, 
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§  4503)  makes  it  absolutely  so.    That  section  provides  that 

"All  laws  which  impose  or  recognize  civil  disabilities 
upon  a  wife,  which  are  not  imposed  or  recognized  as  exist- 
ing as  to  the  husband,  are  hereby  abolished,  and  for  any 
unjust  usurpation  of  her  natural  or  property  rights  she 
shall  have  the  same  right  to  appeal  in  her  own  individual 
name  to  the  courts  of  law  or  equity  for  redress  and  pro- 
tection that  the  husband  has ;" 

and  it  will  be  observed  that  all  the  exception  that  there 
is  to  this  sweeping  law  is  made  in  a  proviso  to  §  1409,  to 
this  effect : 

''  Provided  always j  that  nothing  in  this  chapter  shall  be 
construed  to  confer  upon  the  wife  any  right  to  vote  or  hold 
office,  except  as  otherwise  provided  by  law." 

And  an  investigation  of  the  statutes  in  relation  to  the 
rights  of  married  women  shows  that  in  all  cases  where 
exceptions  are  intended  they  are  provided  in  the  statutes. 
These  statutes  also  do  away  with  the  necessity  which  ex- 
isted under  the  common  law,  as  held  by  some  of  the  courts 
where  the  right  was  sustained,  that  the  action  could  only 
be  maintained  when  the  husband  joined  in  it.  But  the 
action  in  this  case  was  brought  by  the  respondent  after 
she  had  obtained  a  divorce  from  her  husband,  and  it  is 
therefore  urged  by  the  appellant  that,  if  she  ever  had  the 
right  to  bring  this  action,  it  was  lost  when  she  sought  and 
obtained  a  divorce;  that  all  rights  were  settled  by  the 
decree  of  divorce;  and  cases  from  this  court  are  cited  to 
sustain  that  contention.  But  we  do  not  think  that  the 
cases  cited  or  the  law  bear  upon  this  character  of  rights. 
It  could  not,  in  the  very  nature  of  things,  have  been  con- 
templated in  the  divorce  decree.  It  is  a  damage  which  is 
peculiar  to  the  wife,  which  the  husband,  under  no  rule  of 
right,  could  have  any  interest  in ;  and  it  would  be  a  harsh 
rule  of  law  that,  conceding  that  the  wife  had  this  right 
during  coverture,  would  deprive  her  of  the  right  when 
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the  wrongful  acts  of  which  she  complains  created  the 
necessity  for  and  caused  the  action  for  divorce.  Of  course, 
the  damages  could  not  be  calculated  after  the  time  when 
the  decree  of  divorce  was  obtained.  Having,  then,  the 
right  to  maintain  this  action,  and  there  being  no  com- 
munity,— ^the  community  having  been  destroyed  by  the 
decree  of  divorce, — ^we  need  not  concern  ourselves  about 
the  proposition  that  the  damages  when  secured  will  be 
commimity  property.  The  judgment  settles  the  question 
as  to  the  ownership  of  the  amount  secured  for  damages. 
This  answers  the  demurrer  upon  both  grounds,  viz.,  that 
the  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  that  the  husband  was  a  necessary 
party  plaintiff;  and  also  the  error  alleged  in  overruling 
the  motion  for  a  non-suit. 

It  is  alleged  that  the  court  erred  in  admitting  in  evi- 
dence letters  written  by  the  husband.  Beach,  to  the  re- 
spondent during  coverture,  for  the  purpose  of  showing  the 
affection  of  the  husband  towards  the  wife.  We  think, 
under  the  circumstances  of  this  case,  that  the  letters  were 
admissible,  and  the  testimony  was  as  competent  as  any 
other  testimony  showing  the  relations  between  the  husband 
and  wife,  and  they  certainly  do  not  fall  under  the  ban  of 
the  statute  cited  by  the  appellant. 

It  is  also  claimed  that  the  court  erred  in  excluding  tes- 
timony of  the  witness  Stull  in  relation  to  the  object  which 
the  husband  avowed  that  he  had  in  writing  the  letters. 
We  think  this  testimony  was  properly  excluded,  and  that 
it  falls  under  the  head  of  self-serving  testimony.  The 
appellant  also  objects  to  the  following  instruction  given 
by  the  court: 

*'  The  law  presumes  that  a  husband  who  lives  with  and 
cohabits  with  his  wife,  she  bearing  children,  the  issue  of 
such  cohabitation,  that  he  has  an  affection  for  her;  and 
this  presumption  continues  until  it  is  overthrown  by  a 
fair  preponderance  of  the  testimony  to  the  contrary." 


86    613 
35    6161 
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We  are  not  prepared  to  indorse  the  pessimistic  view  of 
the  marriage  relation  contended  for  by  the  appellant,  and 
we  think  the  instruction  was  correct,  and  that  there  was 
no  error  in  the  modification  by  the  court  of  the  instruc- 
tions requested  by  the  appellant. 

There  being  no  prejudicial  errors  committed  by  the 
court,  the  judgment  will  be  affirmed. 

Ain>£BS,  GoBDON  and  Reavis,  JJ.,  concur. 


(No.  3075.    Decided  November  30, 189S.J 

Mississippi  Vai-ley  Tbust  Company  and  Seatti^e  & 
Lake  Washington  Watebway  Company,  Appellants, 
V.  W.  D.  HoFius,  Appellant 

WATERWAYS  —  EXOAVATION  AND  FILLINO  IN  TIDE  lANDS  —  PABT  FBI- 
FOBMANCE  OP  OONTBACT  —  LIEN — FOBECLOSUBE — BEDEMFTION — DT- 
TEBEST — ^HOW  PAYABLE — ^ESTOPPEL. 

Laws  1893,  p.  241  (Bal.  Code,  §§  4080-4089),  which  provides 
for  the  letting  of  contracts  by  the  state  for  the  constniction  of 
waterways  and  the  filling  in  of  tide  lands,  and  authorizes  the 
commissioner  of  public  lands,  upon  the  completion  of  any  por- 
tion of  the  work  capable  of  separate  use  for  the  purpose  of  navi- 
gation, to  issue  certificates  of  cost  which  shall  be  a  lien  upon  the 
filled  lands,  when  recorded  in  the  county  auditor's  office,  vests 
discretion  in  the  land  commissioner  to  determine  what  shall 
constitute  the  separate  use  for  navigation,  and  does  not  require 
a  provision  in  the  contract  itself  regulating  what  should  con- 
stitute a  partial  completion  of  the  waterway  capable  of  such 
separate  use. 

A  purchaser  of  state  lands,  subject  to  a  lien  authorized  by 
the  state  expressly  provided  for  in  the  contract  of  purchase. 
cannot  question  the  validity  of  the  lien. 

The  improvement  by  the  state  of  its  own  tide  lands  by  the 
construction  of  waterways  and  filling  the  lands  so  as  to  raise 
them  above  high  tide,  although  lying  within  the  corporate  limits 
of  a  city,  is  not  a  violation  of  art  7,  S  9,  of  the  constitution  con- 
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ferring  apon  municipalities  the  power  to  make  local  improve- 
ments by  special  assessment  of  the  property  benefited. 

Where  the  time  for  the  payment  of  interest  is  fixed  by  con- 
tract or  statute  at  a  certain  date,  an  installment  of  interest  due 
at  that  date  becomes  an  obligation  distinct  from  that  of  the 
principal  indebtedness,  and,  for  failure  to  pay  such  interest,  the 
law  allows  legal  interest  thoreon  as  damages. 

The  act  of  March  9,  1893  (Laws  1893,  p.  241),  providing  for 
the  construction  of  waterways  by  private  contract  and  granting 
liens  upon  the  state's  tide  lands,  authorizes  such  Uens  to  be  fore- 
closed in  the  manner  provided  by  law  for  the  foreclosure  of 
other  liens  on  real  estate,  and  consequently  permits  the  right 
of  redemption  from  such  sales  in  the  same  way  as  prevailed 
under  the  existing  statutes  governing  the  sale  and  redemption 
of  mortgaged  realty. 

Under  Laws  1893,  p.  243,  9  4  (Bal.  Code,  §  4083),  providing 
that  the  lien  in  favor  of  the  contractor  excavating  waterways 
and  filling  tide  lands,  should  be  payable  by  private  owners  of 
the  land,  in  ten  equal  annual  installments,  dating  from  sale  of 
the  lands  by  the  state,  payable  at  the  end  of  each  year,  "with 
accompanying  interest  on  each  of  such  installments,"  and  under 
the  construction  placed  on  such  statute  by  the  land  commis- 
sioner that  the  gross  interest  due  at  the  maturity  of  an  annual 
installment  is  payable  with  the  installment,  which  construction 
was  included  in  the  certificates  issued  by  the  commissioner  and 
thereby  incorporated  in  the  contract  of  purchase  of  such  lands, 
a  purchaser  is  estopped  to  deny  the  obligation  to  pay  the  gross 
amount  of  interest  due  at  the  time  of  paying  each  annual  in- 
stallment of  purchase  price. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
Orange  Jacobs,  Judge.    Seversed. 

Donworth  <6  Howe,  O.  A.  C.  Rochester,  and  Julius  F. 
Hale,  for  plaintifiTs : 

To  explain  an  equivocal  and  obscure  expression  in  a 
statute  or  contract,  resort  may  be  had  to  well  defined  and 
known  usages,  as  an  aid  in  reaching  a  true  interpretation. 
Walls  V.  Bailey,  49  N.  Y.  464  (10  Am.  Eep.  407)  ;  South 
Bend  Iron  Works  v.  Cottrell,  31  Fed.  254;  Bullock  v. 
Finley,  28  Fed.  514;  Rohinson  v.  United  States,  13  Wall. 

18—20  WASH. 
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363  (20  L.  ed.  653)  ;  Meriam  v.  Harsen,  2  Barb.  Oh.  232, 
269 ;  1  Greenleaf,  Evidence,  §§  292,  293 ;  1  Beach,  Con- 
tracts, §  734. 

The  language  of  this  statute  and  of  the  contract  made 
Tinder  it  is  the  language  of  a  promissor.  If  there  is  any 
ambiguity  in  the  language  used,  it  must  be  construed 
against  the  party  using  it,  that  is,  against  the  state  and 
its  grantees.  Evans  v.  Sanders,  33  Am.  Dec.  297 ;  Paul  v. 
Travelers'  Ins.  Co.,  112  N.  Y.  472  (20  N.  E.  347,  8  Am. 
St.  Eep.  758,  3  L.  K.  A.  443) ;  Marvin  v.  Stone,  2  Cow. 
806;  Hoffman  v.  Aetna  Fire  Ins.  Co.,  32  K  Y.  405  (88 
Am.  Dec.  337)  ;  White  v.  Smith,  75  Am.  Dec  589.  Where 
there  is  a  doubt  on  the  question  of  interest,  the  doubt  is 
resolved  against  the  promissor.  Brewster  v.  Wakefield, 
1  Minn.  352.  Nor  can  respondent  get  any  support  from 
the  old  doctrine  that  grants  by  a  state  are  strictly  con- 
strued in  favor  of  the  state.  This  rule  of  construction  in 
favor  of  the  state  never  applied  to  grants  based  on  a  valu- 
able consideration,  for,  in  such  cases,  all  ambiguities  and 
uncertainties  were  resolved  in  favor  of  the  grantee  and 
promissee,  as  in  the  case  of  contracts  between  individuals. 
Further,  the  modem  authorities  favor  a  liberal  construc- 
tion in  favor  of  the  grantee  in  all  cases,  so  as  to  carry  out 
fully  and  liberally  the  legislative  intent.  3  Washburn, 
Eeal  Property  (5th  ed.),  202;  Hyman  v.  Read,  13  Cal. 
445 ;  Charles  River  Bridge  v.  Warren  Bridge,  11  Pet.  597 
(9  L.  ed.  773) ;  Garrison  v.  United  States,  7  Wall.  688 
(19  L.  ed.  277). 

A  grantee  who  assumes  payment  of  an  incumbrance  is 
estopped  to  dispute  the  validity  and  amount  of  the  incum- 
brance which  he  has  assumed.  Jones,  Mortgages  (5th  ed.), 
§§  736,  1491,  and  cases  cited;  Brovm  v.  Elwell,  17  Wash. 
442.  Where  the  state  is  estopped,  its  grantee  is  estopped. 
Rogers  Locomotive  Mach.  Works  v.  American  Emigrant 
Co.,  164  TJ.  S.  559  (41  L.  ed.  552). 
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Even  if  this  work  were  to  be  deemed  a  local  improve- 
ment, within  the  meaning  of  the  term  as  used  in  constitu- 
tions and  statutes,  the  weight  of  authority  is  that  the 
power  to  make  local  improvements  vested  in  municipal 
authorities  is  not  exclusive.  Practically  the  only  cases 
which  hold  it  to  be  exclusive  are  those  cited  by  defendant 
from  the  state  of  California.  The  legislature  may  make 
assessments  for  local  improvements,  without  the  interpo- 
sition of  any  local  authority.  Spencer  v.  Merchant,  125 
U-  S.  345  (81  L.  ed.  763) ;  Cooley,  Taxation  (2d  ed.), 
pp.  688-640. 

The  statute  fixes  the  time  when  the  principal  matures, 
and  also  the  time  when  the  interest  matures.  The  interest 
thereby  becomes  a  distinct  obligation,  the  time  for  pay- 
ment of  which  is  fixed  by  the  statute.  After  the  time  of 
payment  fixed  by  the  statute  has  expired,  the  interest  is  a 
sum  of  money  overdue  and  withheld  by  the  debtor,  upon 
which  the  law  will  assign  legal  interest  as  the  measure  of 
damages,  just  as  it  does  on  any  sum  of  money  withheld 
after  maturity.  People  v.  Myers,  21  N.  Y.  Supp.  79 
(S.  C.  affirmed  in  34  N.  E.  372)  ;  City  of  Aurora  v.  West, 
7  Wall.  82  (19  L.  ed.  42) ;  Koshkonong  v.  Burton,  104 
U.  S.  668  (26  L.  ed.  886)  ;  Robertson  v.  Parrish,  39  S.  W. 
646 ;  Bowman  v.  Duling,  20  S.  E.  567 ;  Hovey  v.  Edmison, 
22  N.  W.  594;  Bledsoe  v.  Nixon,  69  N.  C.  89  (12  Am. 
Hep.  642) ;  Calhoun  v.  Marshall,  61  Ga.  275  (34  Am. 
Eep.  99) ;  MUls  v.  Jefferson,  20  Wis.  54 ;  TeoMis  £  Pac. 
By,  Co.  V.  Marlor,  123  U.  S.  687  (31  L.  ed.  303). 

The  right  of  redemption  is  a  statutory  right  and  exists 
only  in  the  cases  and  to  the  extent  expressly  provided  by 
statute.  Eldridge  v.  Wright,  55  Cal.  531;  Knipe  v. 
Austin,  13  Wash.  189 ;  Hardy  v.  Herriott,  11  Wash.  460. 

Ballinger,  Bonald  &  Battle,  for  defendant: 
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When  the  legislature^  by  virtue  of  the  authority  con- 
tained in  §  9,  art.  7,  of  the  constitution,  did  vest  cor- 
porate authorities  with  power  to  make  local  improvements 
by  special  assessment,  such  power  became  absolute  and 
exclusive,  and  no  power  remained  in  the  state,  acting 
either  through  the  legislature  or  any  agency  other  than 
the  mimicipal  authorities,  to  authorize  or  contract  for  the 
making  of  improvements  of  a  local  nature ;  and,  even  inde- 
pendent of  such  constitutional  provision,  such  improve- 
ment, being  local  in  its  nature,  is  one  of  the  inherent 
powers  existing  in  the  municipaUty.  Taylor  v.  Palmer, 
81  Cal.  262 ;  People  v.  Lynch,  61  Cal.  15  (21  Am.  Eep. 
677) ;  Brady  v.  King,  53  Cal.  44;  People  v.  Houston,  54 
Cal.  539. 

Unless  there  is  an  agreement  to  that  effect,  interest  is 
not  payable  before  the  principal  on  which  it  accrued.  11 
Am.  &  Eng.  Enc.  Law,  pp.  402-404. 

The  opinion  of  the  court  was  delivered  by 

Dnis^BAB,  J. — This  action  was  brought  to  foreclose  a 
lien  on  certain  tide  lands  in  the  city  of  Seattle,  arising- 
under  the  provisions  of  ch.  99  of  the  Laws  of  1893,  p.  241 
(Bal.  Code,  §§  4080-4089),  "An  act  prescribing  the  way» 
in  which  waterways  for  the  uses  of  navigation  may  be 
excavated  by  private  contract,  providing  for  liens  upon 
tide  and  shore  lands  belonging  to  the  state,  granting  rights 
of  way  across  lands  belonging  to  the  state."  The  com- 
plaint sets  forth  two  causes  of  action,  stating  fully  the 
facts  "under  which  the  liens  arise;  the  difference  in  the 
causes  of  action  being  simply  in  the  description  of  the 
tracts  of  tide  lands  against  which  the  lien  is  sought  to  be 
enforced.  It  appears  by  the  complaint  that  on  October  27, 
1894,  the  state  of  Washington,  by  its  duly  authorized  com- 
missioner of  public  lands,  entered  into  a  written  contract 
with  Eugene  Semple,  said  contract  consisting  of  two  parts,. 
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both  executed  and  delivered  at  the  same  time  and  as  one 
transaction,  one  part  being  designated  as  "Contract  No.  1/' 
and  the  other  part  as  "Supplemental  Contract  No.  1,"  and 
both  constituting  one  contract,  known  as  "Contract  No.  1.'^ 
Copies  of  the  instruments  composing  this  contract  are  at- 
tached to  the  complaint.  After  this  contract  was  executed, 
Semple,  for  a  valuable  consideration,  assigned  and  trans- 
ferred the  contract,  and  all  his  rights  thereunder,  to  the 
appellant  Seattle  &  Lake  Washington  Waterway  Com- 
pany, so  that  said  company  became  substituted  for  Semple 
in  the  contract,  for  all  purposes.  Later,  on  February  23, 
1895,  another  contract,  kftown  as  "Contract  No.  3,"  -^as 
made  between  the  state,  through  its  commissioner  of  public 
lands,  and  the  waterway  company.  Contract  No.  1  and 
contract  No.  8  provide  for  the  excavation  of  substantially 
the  same  waterway,  but  diflfer  in  the  description  of  the 
lands  which  the  contractor  agrees  to  fill  in  and  raise  above 
high  tide.  Both  contracts  were  entered  into  after  due  pro- 
ceedings, by  advertisement  and  otherwise,  in  full  compli- 
ance with  the  provisions  of  the  laws  of  the  state  on  that 
subject.  The  waterway  company  began  the  work  of  exca- 
vating the  waterway  and  filling  in  the  tide  lands  according 
to  the  contract,  and  prior  to  the  24th  of  August,  1896,  had 
filled  and  raised  above  high  tide,  in  full  compliance  with 
the  contract,  the  tide  lands  concerned  in  this  controversy. 
On  the  date  last  named  the  commissioner  of  public  lands 
issued  to  the  waterway  company  the  two  certificates  de- 
scribed in  the  complaint.  They  were  filed  in  the  office  of 
the  county  auditor  of  King  county  on  August  25,  1896, 
and  duly  recorded  under  the  provisions  of  §  4  of  the  act 
above  referred  to,  and  by  reason  of  said  filing  the  water- 
way company  acquired  a  lien  for  the  amounts  due  and  to 
become  due  under  the  provisions  of  said  act.  The  certifi- 
cates set  forth  the  description  of  the  lands  which  have 
been  improved  and  the  cost  thereof.     It  further  appears 
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by  the  complaint  that,  on  February  8,  1897,  the  state  of 
Washington  sold  by  contract  to  one  R.  W.  Dearborn  the 
two  tracts  of  tide  lands  above  described,  each  of  the  tracts 
being  bought  and  contracted  for  by  Dearborn  separately 
from  any  other  tide  lands,  and  tide  land  purchase  con- 
tracts, in  the  ordinary  form,  were  duly  executed  on  No- 
vember 8,  1897,  said  Dearborn  paying  on  each  contract 
the  first  installment  of  one-tenth  of  the  purchase  price. 
Later  Dearborn  sold  and  assigned  his  interest  to  the  appel- 
lant and  defendant  Hofius,  who  is  now  the  holder  of  the 
contracts  of  purchase.  The  complaint  prays  for  a  fore- 
closure of  the  liens  against  the  respective  parcels  of  tide 
lands  for  non-payment  of  principal  and  interest  which  fell 
due  February  8,  1898.  The  court  rendered  judgment  of 
foreclosure.  The  defendant  appeared  and  demurred,  and, 
after  the  demurrer  was  overruled,  answered.  Plaintiffs 
demurred  to  the  affirmative  defenses  in  the  answer,  and  this 
demurrer  was  sustained.  Thereafter  plaintiffs  moved  for 
judgment  on  the  pleadings  against  the  defendant  The 
court  thereupon  rendered  judgment  in  favor  of  the 
plaintiffs  and  against  the  defendant.  Both  parties  ap- 
pealed. 

The  questions  to  be  considered  here  are  purely  of  law. 
The  defendant's  contention  is  that  the  judgment  and  de- 
cision of  the  lower  court  was  erroneous  for  the  following 
reasons:  (1)  That  the  partial  certificates  mentioned  in 
plaintiff's  complaint  were  not,  and  could  not  be,  lawfully 
issued,  for  the  reason  that  the  contract  made  with  Semple 
did  not  contain  any  provision  or  provisions  regulating 
what  should  be  such  partial  completion  of  the  contract  as 
would  render  such  work  capable  of  separate  use  for  the 
purpose  of  navigation,  or  contain  any  standard  or  data 
from  which  such  determination  could  be  made,  as  pro- 
vided by  §  4  of  said  act  of  1898  (Bal.  Code,  §  4083). 
(2)  Said  act  of  March  9,  1893,  is  null  and  void  and  is  in 
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conflict  with  §  9,  art.  7,  of  the  constitution  of  Washington, 
for  the  reason  that  under  said  constitutional  provision  the 
work  completed  could  only  be  done  and  performed  by  the 
corporate  authorities  of  cities,  town  and  villages.  (3)  The 
decree  of  the  court  rendered  was  further  erroneous,  in  that 
compound  interest  was  allowed  thereby;  that  is,  that  the 
interest  upon  the  installment  payable  February  8,  1898, 
also  bears  interest  from  February  8,  1898. 

We  think,  under  the  statute,  the  partial  certificates  were 
lawfully  issued;  that  the  contracts  were  drawn  in  sub- 
stantial accord  with  the  act ;  and  that  the  act  does  not  re- 
quire the  contracts  to  set  forth  what  shall  constitute  a  sep- 
arate use  for  the  purpose  of  navigation.  This  is  a  fact 
which  we  think,  under  the  terms  of  the  whole  act,  was  in- 
tended to  be  left  to  the  determination  of  the  commissioner 
of  public  lands.  The  preceding  §§  1,  2  and  3,  fully  set 
forth  what  is  essential  to  the  contract,  and  §  4  simply  sets 
forth  what  must  be  done  to  evidence  the  carrying  out  of 
the  contract.  It  would  be  impracticable  for  the  contract 
to  contain  all  the  provisions  of  the  act.  Again,  this  is  a 
construction  which  the  commissioner  of  public  lands 
placed  upon  the  act,  and,  under  universal  authority,  such 
construction  will  receive  the  very  highest  consideration 
from  the  courts.  Then,  too,  the  filling  and  raising  of  the 
lots  described  in  the  complaint  was  completed  and  the 
certificates  issued,  prior  to  the  purchase  by  the  defendant's 
grantor,  and  the  contract  of  purchase  under  which  the  de- 
fendant holds  expressly  provides  that  the  purchase  shall 
be  subject  to  the  lien.  He  assumed  under  that  contract 
the  obligation  to  pay  this  lien,  and  he  cannot  now  be  heard 
to  deny  its  validity.  Brown  v.  Elwell,  17  Wash.  442  (49 
Pac.  1068). 

We  do  not  think  there  is  anything  in  the  second  propo- 
sition, that  the  act  of  1893  is  unconstitutional ;  for  at  the 
time  these  waterway  contracts  were  made  the  state  was 
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the  absolute  owner  of  all  the  tide  lands  affected  thereby. 
No  appraisement  or  plat  of  the  tide  lands  had  been  filed 
at  that  time,  and  the  state's  power  to  dispose  of  the  lands 
was  absolute  and  imlimited.  We  think  the  contracts  were 
within  the  constitutional  power  of  the  state,  even  if  the 
defendant  were  not  estopped  to  deny  the  ownership  of  the 
state,  his  right  in  the  premises  being  based  on  his  purchase 
from  the  state. 

!N^or  do  we  think^  under  modem  authorities,  that  the 
third  objection  can  be  sustained,  viz.,  that  the  court  erred 
in  allowing  interest  at  seven  per  cent,  per  annum  upon  the 
installment  of  interest  which  fell  due  February  8,  1898. 
Under  the  statute,  the  interest  would  become  a  distinct 
obligation,  the  time  for  payment  being  fixed  by  the  statute. 
This  being  true,  the  money  which  was  due  at  that  date  was 
unpaid,  the  state  had  the  benefit  of  it,  and  the  law  will 
allow  legal  interest  as  a  measure  of  damages. 

The  plaintiffs  have  also  appealed  from  the  judgment  of 
the  court,  and  allege  two  errors:  (1)  That  the  court,  in- 
stead of  allowing  the  first  installment  of  principal  and  in- 
terest on  the  whole  principal  up  to  the  time  that  the  first 
installment  inured,  simply  allowed  the  installment  of  one- 
tenth  of  the  principal  and  interest  on  that  installment 
only;  and  (2)  that  the  court  decreed  a  right  of  redemp- 
tion, and  it  is  argued  that  redemption  is  a  strictly  statu- 
tory right  and  that  the  statute  in  this  case  does  not  confer 
it  in  the  case  of  sales  to  enforce  liens.  But  we  do  not 
think  that  we  can  sustain  this  objection.  The  language 
of  the  act  is,  "that  such  lien  may  be  foreclosed  in  the  man- 
ner provided  by  law  for  the  foreclosure  of  other  liens  on 
real  estate.^^  While  it  may  not  be  exactly  a  technical  con- 
struction, we  are  satisfied  that  the  intention  of  the  legis- 
lature was,  by  the  use  of  the  words  above  quoted,  that  the 
foreclosure  mentioned  included  the  redemption  which  then 
existed  in  cases  of  foreclosure  of  real  estate  sold  under  exe- 
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cution  of  judgment  or  forecloBure  of  mortgage.  The  first 
alleged  error  involves  simply  the  matter  of  the  construc- 
tion of  the  statute.  One  provision  of  §  4  (Bal.  Code, 
§  4083)  is  that, 

''upon  the  filing  in  the  office  of  the  county  auditor  of  the 
county  or  counties  in  which  such  lands  are  situated,  of 
such  certificate  of  the  commissioner  of  public  lands,  said 
contracting  parties  shall  acquire  a  lien,  and  the  same  shall 
thereupon  attach,  for  the  amount  specified  in  such  certifi- 
cate, with  fifteen  per  cent,  additional  thereon,  and  interest 
on  such  amount  and  additional  percentage  from  the  date 
of  BQch  certificate  at  the  rate  of  eight  per  cent,  per  annum 
until  payment.'' 

Further  along  in  the  same  section  is  the  following  pro- 
vision : 

"  The  amoimt  due  on  such  lien,  or  any  proportionate 
part  thereof  separately  payable  as  above  provided,  shall  be 
payable  by  any  owner  of  said  lands,  or  any  part  thereof 
separately  owned,  as  the  case  may  be,  other  than  the  state, 
in  ten  equal  annual  installments,  the  first  installment  at 
the  end  of  the  first  year  after  the  sale  of  such  lands,  or  of 
such  separate  portion  thereof,  by  the  state;  and  the  re- 
maining installments,  one  at  the  end  of  each  year  there- 
after, with  accompanying  interest  on  each  of  such  install- 
ments, as  hereinbefore  provided,"  etc. 

It  will  be  seen  that  either  construction  might  plausibly 
be  placed  upon  this  provision  of  the  statute;  that  the 
words,  ''with  accompanying  interest  on  each  of  such  in- 
stallments," might  mean  interest  on  the  installment  which 
was  paid  or  interest  on  all  of  the  installments  at  the  time 
of  the  payment  of  each  installment.  It  is  insisted  by  the 
plaintiffs  that  the  court  should  take  into  consideration  ex- 
traneous facts  in  aid  of  the  construction  of  this  statute, 
and,  with  some  plausibility,  it  is  urged  that  the  legislature 
must  have  been  aware  of  the  customs  governing  the  invest- 
ment of  large  sums  of  money  and  of  capitalists  who  fur- 
nish money  for  enterprises  of  this  kind ;  that  it  is  common 
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knowledge  that  provisions  in  such  cases  are  always  made 
for  the  annual  payment  of  the  interest  on  deferred  pay- 
ments ;  and  that  money  could  not  be  obtained  for  the  pur- 
pose of  making  these  public  improvements  unless  such 
provisions  were  made.  And  again,  that  the  language  of 
the  statute  is  the  langauge  of  a  promisor,  and  that,  if  there 
is  any  ambiguity  in  the  language  used,  it  must  be  con- 
strued against  the  party  using  it.  Further,  it  appears  that 
the  construction  that  the  interest  was  to  be  paid  annually 
on  all  the  installments  was  the  construction  which  was 
placed  upon  this  portion  of  the  law  by  the  land  commis- 
sioner, and,  as  before  said,  courts  will  not,  without  the 
most  satisfactory  reason,  overrule  the  construction  placed 
upon  laws  by  departmental  officers  on  whom  the  law  has 
imposed  the  duty  of  executing  such  statutes.  In  addition 
to  this,  the  construction  which  the  commissioner  had 
placed  upon  this  law  \vas  a  matter  of  record  at  the  time 
this  purchase  was  made,  for  the  certificate  setting  forth 
the  description  of  land,  in  stating  the  manner  of  payment, 
was  as  follows : 

"  The  amounts  secured  by  this  certificate  and  lien  or 
any  proportionate  part  thereof,  separately  payable  as  pro- 
vided by  the  contract  and  act  of  the  legislature  above  re- 
ferred to  and  made  a  part  thereof,  shall  be  payable  by  any 
owner  or  owners  of  said  above  described  lands,  or  any  part 
thereof,  separately  owned,  as  the  case  may  be,  in  ten  equal 
installments,  the  first  installment  together  with  interest 
on  the  gross  amount  secured  by  this  certificate  from  the 
date  of  this  certificate  to  the  date  of  payment  of  such  in- 
stallment, at  the  rate  of  eight  per  cent,  per  annum,  at  the 
end  of  the  first  year  after  the  sale  of  such  lands,  or  any 
separate  portion  thereof  by  the  state;  and  the  remaining 
installments,  one  at  the  end  of  each  year  thereafter,  with 
accompanying  interest  on  the  gross  amoimt  remaining  un- 
paid to  date  of  such  payment,  at  the  rate  of  eight  per  cent, 
per  annum." 

This  certificate  places  beyond  question  the  fact  that  the 


CARSTENS  V.  BURLEIGH.  283 


Nov.  1898.]  Syllabus. 


interest  on  the  gross  amount  was  to  be  paid  at  the  time  of 
each  annual  payment  The  purchaser  bought  with  refer- 
ence to  the  provisions  of  this  certificate.  It  became  incor- 
porated in  his  contract  and  he  agreed  to  pay  this  amount, 
and,  under  the  doctrine  of  Brown  v.  Elwell,  supra,  he  is 
estopped  from  denying  his  obligation.  In  addition  to  this, 
in  Scholpp  V.  Forrest,  11  Wash.  640  (40  Pac.  133),  where 
the  legality  of  this  same  certificate  was  brought  in  ques- 
tion, it  was  decided  by  this  court  that  the  certificate  in  all 
re6i)ects  conformed  to  the  provisions  of  the  law  under 
which  it  was  prepared.  This  decision,  we  think,  ought  to 
be  held  stare  decisis,  so  far  as  this  proposition  is  concerned, 
and,  for  all  the  reasons  announced,  we  think  the  judgment 
should  have  been  given  to  the  plaintiffs  for  the  amount 
due  on  the  annual  payments  and  for  the  interest  on  the 
gross  amount  due,  in  conformity  with  the  provisions  of 
the  certificate. 

The  judgment  will  be  reversed,  and  the  cause  remanded 
with  instructions  to  enter  the  judgment  in  conformity  with 
this  opinion. 

Scott,  C.  J.,  and  Gordon,  Anders  and  Reavis,  J  J., 
concur. 


[No.  2968.    Decided  December  3, 1898.] 

Thomas  Cabstens  et  ah.  Respondents,  v.  Andrew  P. 
Burleigh,  as  Receiver  of  Northern  Pacific  Railroad 
Company,  Appellant. 

BAnAOAOS— CONTRACT  OF  OABBIAOB — ^PBEVBNTION  OF  PEBFOBMAKOB — 

CHANGB  OF  CONTRACT — CONSIDERATION. 

Where  a  carrier  undertakes  the  transportation  of  stock  under 
a  written  contract  which  is  rendered  impossible  of  performance 
through  a  strike  of  its  employees,  an  agent  of  the  carrier  may 
bind  it  to  the  performance  of  greater  obligations  in  the  care 
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and  transportation  of  the  stock  by  a  new  contract  without  a 
new  consideration. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
E.  D.  Benson,  Judge.    Affirmed. 

Crowley  &  Orosscup,  and  Danworth  £  Howe,  for  ap- 
pellant. 

John  E.  Humphries,  W.  E.  Humphrey,  and  E.  P. 
Edsen,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

DnNBAB,  J. — This  was  an  action  instituted  by  respond- 
ents against  the  predecessors  of  appellant,  as  receivers  of 
the  Northern  Pacific  Sailroad  Company.  Action  was  for 
the  recovery  of  $722.70,  with  interest.  The  complaint 
alleges,  in  substance,  that  the  plaintiffs  shipped  stock  from 
Dayton,  Washington,  over  the  Washington  &  Columbia 
River  railroad;  that,  when  the  stock  arrived  at  Hunt's 
Junction,  the  defendant  took  possession  of  them,  and 
agreed  to  ship  them  to  Pasco  and  thence  to  Seattle;  that 
the  stock  were  driven  to  the  landing,  where  they  were  to 
be  placed  upon  a  steamer;  that,  upon  the  arrival  of  the 
stock,  the  captain  refused  to  ship  them,  and  they  were  left 
in  the  possession  of  the  defendant;  that  the  steamer  was 
operated  by  the  defendant  and  that,  if  the  stock  had  been 
received  according  to  contract,  they  could  have  been  trans- 
ported so  as  to  arrive  at  Yakima  on  the  night  of  June  27th, 
but  that,  on  accoimt  of  defendant's  refusal  to  receive  the 
stock  on  said  steamei^  they  were  left  at  Hunt's  Junction 
without  food  or  pasture ;  that,  on  the  following  day,  there 
was  a  strike  on  the  railroad  operated  by  the  defendant, 
which  lasted  for  a  period  of  thirty  days,  during  which 
time  it  was  impossible  to  obtain  feed  and  pasture  suf- 
ficient to  maintain  them  in  good  condition ;  that  the  agents 
of  the  defendant  agreed  that  the  plaintiffs  should  make 
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arrangements  for  taking  care  of  and  feeding  the  cattle 
during  said  time,  and  that  defendant  would  pay  the  ex- 
penses of  the  same ;  that,  in  pursuance  of  said  agreement, 
plaintiffs  incurred  expenses  in  feeding  and  caring  for  said 
stock,  amounting  to  the  sum  of  $167.70.  It  is  further 
alleged  in  the  complaint  that,  on  account  of  lack  of  food 
and  pasture,  said  stock  were  reduced  in  weight  and  the 
plaintiffs  thereby  damaged  to  a  sum,  including  the  amount 
expended  by  them,  amounting  to  $722.70,  which  simi 
together  with  interest  from  July  31,  1894,  was  demanded. 
The  defendant  pleaded  in  bar  that  the  stock  was  shipped 
under  a  written  contract  on  the  27th  of  June,  1894,  which 
contract  provided  that  action  for  damages  to  the  stock,  if 
any  should  be  incurred,  should  be  commenced  within  sixty 
days  from  the  time  the  damage  should  occur.  The  case 
was  tried  to  a  jury,  and  the  judgment  rendered  for  $696. 
A  motion  for  a  non-suit  was  made  and  denied,  and  a 
motion  to  separate  the  items  of  charge  in  the  complaint 
and  to  dismiss  from  consideration  all  matters  except  the 
charge  for  taking  care  of  the  stock  during  the  thirty  days 
of  the  strike  was  also  made  and  denied.  Defendants  re- 
quested the  following  instructions  from  the  court: 

"  1.  The  jury  are  instructed  that,  if  they  believe  that 
the  cattle  mentioned  in  the  complaint  were  shipped  under 
the  written  contract  pleaded  by  defendant,  the  verdict 
must  be  for  defendant. 

"2.  The  jury  are  instructed  that,  if  the  cattle  were 
shipped  under  the  written  contract,  no  subsequent  agree- 
ment made  by  an  agent  of  defendant  could  impose  greater 
obligations  on  defendant,  without  a  new  consideration. 

"  3.  The  jury  are  instructed  that,  if  from  the  evidence 
in  this  case  they  believe  that  the  cattle  were  delivered  in 
Seattle,  at  as  early  a  day  as  was  possible  under  all  the  cir- 
cumstances in  the  case,  they  must  find  for  the  defendant." 

These  instructions  were  refused,  and  the  refusal  of  the 
court  is  alleged  as  error.    Certain  of  the  instructions  given 
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by  the  court  were  also  excepted  to  at  the  time  and  are 
alleged  as  error  here. 

The  material  question,  as  it  seems  to  us,  in  this  case,  is 
whether  these  cattle  were  shipped  under  the  written  con* 
tract,  or  under  the  oral  contract  which  it  is  alleged  was 
afterwards  made  with  the  agents  of  defendant;  and  we 
think  this  question  was  submitted  to  the  jury  by  the  in- 
structions of  the  court,  and  that,  therefore,  the  first  and 
third  instructions  asked  for  by  the  plaintiffs  were  substan- 
tially incorporated  in  the  instructions  given  by  the  court 
The  court  instructed  the  jury  as  follows : 

"  If  you  believe  from  a  preponderance  of  the  evidence 
in  this  cause  that  after  the  plaintiffs  and  the  receivers  had 
executed  the  written  contract  of  shipment,  which  is  intro- 
duced in  evidence  in  this  case,  the  station  agent  of  defend- 
ant or  of  the  railroad  company,  or  receivers,  was  directed 
by  the  superintendent  of  said  receivers  that,  if  the  stock 
had  been  received,  he  should  have  the  same  cared  for,  and 
that  said  agent  thereupon  agreed  with  plaintiffs  that  they, 
the  plaintiffs,  should  care  for  said  stock  pending  the  delay 
in  shipment,  and  to  be  paid  therefor  by  defendant,  and 
that  plaintiffs  did  in  fact  necessarily  expend  money  in 
caring  for  said  cattle,  then  your  verdict  should  be  for 
plaintiffs,  for  one  gross  sum  of  money  sufficient  to  com- 
pensate plaintiffs  for  the  money  so  necessarily  expended 
by  plaintiffs. 

"  Ton  may  also  include  in  said  verdict,  if  you  find  for 
plaintiffs,  the  depreciation,  if  any  there  was,  in  the  value 
of  the  cattle  in  question  while  they  were  being  held  after 
the  making  of  the  written  contract,'  provided  you  believe 
from  a  preponderance  of  the  evidence  that  plaintiffs  held 
and  cared  for  the  same  for  the  receivers  in  pursuance  of 
an  agreement — ^for  the  receivers  and  in  pursuance  of  an 
agreement  made  by  plaintiffs  with  the  station  agent,  and 
that  said  agent  had  theretofore  been  expressly  authorized 
to  make  such  an  agreement. 

"Unless  you  believe  that  the  superintendent  did  ex- 
pressly authorize  the  agent  to  have  the  cattle  in  question 
cared  for  during  the  strike,  at  the  expense  of  the  railroad 
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company,  or  its  receivers,  then  your  verdict  should  be  for 
defendant" 

So  that  it  will  be  seen  that  the  question  of  whether  the 
cattle  were  shipped  tinder  the  oral  contract  or  the  written 
contract  was  expressly  submitted  to  the  jury.  There  was 
no  question  under  the  testimony  but  that  the  agent  made 
the  contract  to  take  care  of  the  stock  and  to  be  responsible 
for  the  expenses  incurred;  and  the  testimony  is  uncontra- 
dicted (which  eliminates  the  question  of  the  right  of  the 
agent  to  make  this  new  contract)  that  he  was  instructed 
to  do  so  by  telegrams  from  the  superintendent  of  the 
company. 

So  that,  it  seems  to  us,  the  only  question  left  arises 
under  instruction  No.  2,  which  was  asked  for  by  the  ap- 
pellant, which  raises  the  question  of  the  right  of  the  agent 
to  make  a  new  contract,  which  would  impose  a  greater 
obligation  upon  the  defendant  than  was  imposed  by  the 
old  contract,  without  a  new  consideration.  This  is  a  purely 
technical  defense,  but  it  seems  to  us  that  it  could  not  be 
invoked  in  a  case  of  this  kind,  where  conditions  unfore- 
seen when  the  old  contract  was  made  had  occurred,  which 
rendered  impossible  the  carrying  out  of  the  conditions  of 
said  contract.  It  certainly  would  have  been  within  the 
power  of  the  parties  to  the  contract  to  have  modified  or 
changed  the  contract,  releasing  the  company  from  its  re- 
sponsibility in  the  shipment  of  the  stock  altogether,  when 
they  arrived  at  Hunt's  Junction  and  it  was  discovered 
that  they  could  not  be  taken  further ;  and,  if  the  respond- 
ents had  seen  fit  to  have  made  such  a  new  contract,  they 
certainly  would  not  have  been  allowed  to  have  pleaded  a 
want  of  consideration ;  if,  indeed,  there  was  not  a  consider- 
ation furnished  by  the  shipper  in  taking  charge  of  the 
stock  and  furnishing  services  which  he  was  not  called  upon 
to  furnish  by  the  original  contract,  thereby  relieving  the 
agent  from  the  necessity  of  a  personal  supervision  of  the 
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Btock  during  the  time  they  were  held  in  the  possession  of 
the  company. 

We  think  no  substantial  error  was  committed  in  the  trial 
of  the  cause,  and  the  judgment  will  be  affirmed. 

Scott,  C.  J.,  and  Andess,  Gordon  and  Keatis,  JJ., 
concur. 


[No.  3086.    Decided  December  3, 1898.] 
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J^  125  Appellant,  v.  City  of  Taooma,  Respondent. 

MUNICIPAL  00BP0RATI0I7S — T0BT8  OF  OFriGEBS — RATQTGATIOir. 

Where  a  city  ratifies  the  acts  of  its  mayor  in  tearing  down 
the  electric  wires  of  a  private  company  which  were  lawfully 
upon  the  city's  poles,  the  city  is  liable  for  the  damages  caused. 

The  ratification  by  a  city  of  the  unauthorized  acts  of  an 
officer  need  not  be  by  ordinance,  but,  ratification  being  a  ques- 
tion of  fact  for  the  Jury,  any  acts  which  tend  to  prove  it,  are 
admissible  in  evidence. 

Appeal  from  Superior  Court,  Pierce  Coimty. — ^Hon. 
Thomas  Caeboll,  Judge.    Eeversed. 

T.  L.  Stiles,  for  appellant: 

When  a  municipal  corporation  makes  contracts,  or  en- 
gages in  enterprises,  like  the  furnishing  of  water  or  gas 
or  building  sewers,  and  the  like,  it  steps  outside  of  its 
governmental  character,  its  officers  in  that  connection  be- 
come mere  agents,  and  it  is  liable  for  their  tortious  acts, 
the  same  as  a  private  corporation  would  be ;  and  if  it  did 
not  order  the  particular  act,  if  it  ratifies  it,  either  ex- 
pressly or  by  implication,  or  if  the  act  was  within  the  ap- 
parent scope  of  the  agent's  business,  the  liability  is  the 
same.    Bailey  v.  Mayor,  3  Hill,  531  (38  Am.*  Dec.  669); 
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Lee  V.  Sandy  Hill,  40  'N.  Y.  442;  Aldrich  v.  Tripp,  11 
R.  I.  141  (23  Am.  Hep.  484) ;  Hamilton  v.  Fond  du  Lac, 
40  Wis.  47;  Durhee  v.  Kenosha,  59  Wis.  123  (48  Am. 
Rep.  480) ;  Western  Saving  Fund  Society  v.  Philadel- 
phia, 81  Pa.  St.  175  (72  Am.  Dec.  780) ;  Philadelphia  v. 
Gilmartin,  71  Pa.  St.  140 ;  Ysleta  v.  Babbitt,  8  Tex.  Civ- 
App-  432;  Asbestine  Tiling,  etc.,  Co.  v.  Hepp,  39  Fed. 
324;  The  Giovanni  v.  Philadelphia,  59  Fed.  308;  Mc- 
Gary  r.  LaFayette,  4  La.  An.  440 ;  Wilde  v.  New  Orleans, 
12  La.  An.  15. 

Tr.  H.  Pritchard,  and  Walter  M.  Harvey,  for  respond- 
ent: 

The  proposition  that  a  municipal  corporation  is  not  re 
sponsible  for  the  torts  of  its  officers  is  elementary  law.  To 
make  the  municipality  liable,  it  must  appear  that  it  rati- 
fied or  adopted  the  acts  of  its  officers,  and  this  ratification 
or  adoption  must  be  explicit,  definite  and  certain.  Tucker 
V.  Jerris,  75  Me.  184 ;  Perley  v.  Georgetown,  7  Gray,  464 ; 
Morrison  v.  Lawrence,  98  Mass.  219. 

The  opinion  of  the  court  was  delivered  by 

DiJNBAB,  J. — ^In  1896,  the  appellant  was  engaged  in  the 
electric  lighting  business  in  the  city  of  Tacoma,  and,  by 
license  from  the  city,  had  its  wires  strung  on  poles  in  the 
usual  manner  throughout  the  streets  and  alleys.  The  city 
was  also  engaged  in  the  lighting  business,  and  appellant, 
by  virtue  of  a  certain  contract,  had  certain  of  its  wires 
strung  on  poles  which  belonged  to  the  city,  at  an  annual 
rental  In  July  of  the  year  1896,  the  mayor  of  the  city  of 
Tacoma  got  together  a  force  of  men  from  the  city's  elec- 
trical department,  and  some  of  the  policemen  of  the  city. 
and  in  the  night  time  caused  all  the  wires  of  the  appellant 
which  were  on  the  city's  poles  to  be  torn  down  and  de- 
stroyed.   This  was  done  without  previous  express  direction 

19->20  WASH. 
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or  authority  from  the  council.  This  action  was  brought 
against  the  city  for  the  damages  resulting  from  the  tearing 
down  and  destruction  of  the  wires  of  the  appellant 

The  complaint  alleges  the  ratification  of  the  action  of 
the  mayor  by  the  city  by  the  subsequent  action  of  its  offi- 
cers. On  the  trial,  plaintiff  established  its  right  to  main- 
tain its  wires  where  they  had  been,  by  introducing  the 
judgment  roll  in  a  case  wherein  that  question  was  deter- 
mined (Commercial  Electric  Light  and  Power  Co.  v.  Ta- 
coma,  17  Wash.  661,  50  Pac.  592) ;  showed  the  character 
and  amount  of  damages  which  it  had  sustained,  that  the 
city  was  engaged  in  the  same  kind  of  business,  and  was 
contending  with  appellant  for  the  custom  of  the  consum- 
ers of  electricity;  and  introduced  some  evidence  concern- 
ing the  ratification  of  the  action  of  the  mayor.  The  appel- 
lant then  sought  to  show,  by  introducing  in  evidence  the 
record  of  cause  No.  15,335,  which  had  been  finally  deter- 
mined in  this  court  (a  cause  which  had  been  commenced 
by  the  city  against  appellant),  that  it  had,  immediately 
after  the  acts  complained  of,  sought  affirmatively  to  take 
advantage  of  the  mayor's  act  of  tearing  down  appellant's 
wires  by  appealing  to  the  same  court,  in  another  depart- 
ment, to  enjoin  appellant  from  putting  them  up  again, 
thus  practically  nullifying  the  injunction  which  appellant 
had  already  obtained  earlier  in  the  day.  The  injunction 
asked  was  obtained,  and  forbade  appellant  to  fasten  any 
wires  to  the  poles  belonging  to  the  city  of  Tacoma;  but 
the  case  was  afterwards  determined  against  the  city  in  this 
court.  This  testimony  was  objected  to,  on  the  ground  that 
it  did  not  tend  to  show  ratification,  and  on  the  further 
ground  that  such  actions  were  incapable  of  ratification  by 
the  defendant,  the  city  of  Tacoma.  The  objection  was 
sustained,  the  court  holding  that  the  only  way  in  which 
the  city  could  have  ratified  these  acts  would  have  been  by 
an  ordinance,  if  indeed  ratification  were  possible  at  all. 
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The  plaintiff  also  sought  to  prove  by  Judge  Pritchard,  who 
issued  the  temporary  injunction  and  restraining  order 
before  referred  to,  that  the  city  attorney  and  some  mem- 
bers of  the  city  ooimcil  came  to  him  after  the  injunction 
was  issued  asking  for  a  modification  of  the  order.  This 
testimony  was  also  objected  to,  and  the  objection  sustained 
by  the  court.  Upon  the  rejection  of  this  testimony,  the  de- 
fendant asked  for  a  non-suit,  which  was  granted  and  the 
action  was  dismissed  at  plaintifPs  cost.  So  that  the  ques- 
tion to  be  determined  is  whether  the  city  is  responsible  for 
the  action  of  the  mayor  in  committing  the  trespass  alleged 
in  the  complaint,  and,  if  so,  whether  it  could  ratify  the 
actions  of  the  mayor  in  any  other  way  than  by  ordinance. 
On  the  first  proposition  it  was  said  in  Thayer  v.  Bostotij 
19  Pick.  511  (81  Am.  Dec.  157),  by  Chief  Justice  Shaw, 
who  rendered  the  opinion  of  the  court: 

'^  That  an  action  sounding  in  tort,  will  lie  against  a  cor- 
poration, though  formerly  doubted,  seems  now  too  well 
settled  to  be  questioned.  Yarborough  v.  Bank  of  England^ 
16  East,  6;  Smith  v.  Birmingham,  etc.,  Oas  Light  Go,, 
1  Adolph.  &  Ellis,  526.  And  there  seems  no  sufficient 
^ound  for  a  distinction  in  this  respect,  between  cities  and 
towns  and  other  corporations.  ClarJc  v.  Washington,  12 
Wheaton,  40;  Baker  v.  Boston,  12  Pick.  184." 

And  the  court  in  that  case  laid  down  the  general  rule 
as  follows: 

"As  a  general  rule,  the  corporation  is  not  responsible  for 
the  unauthorized  and  unlawful  acts  of  its  officers,  though 
•done  colore  officii;  it  must  further  appear,  that  they  were 
expressly  authorized  to  do  the  acts,  by  the  city  govern- 
ment, or  that  they  were  done  bona  fide  in  puiAuance  of  a 
general  authority  to  act  for  the  city,  on  the  subject  to 
which  they  relate;  or  that,  in  either  case,  the  act  was 
adopted  and  ratified  by  the  corporation." 

It  was  also  held  in  that  case  that  whether  a  particular  act 
operating  injuriously  to  an  individual  was  authorized  by 
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the  city  by  any  previous  delegation  of  power,  general  or 
special,  or  by  any  subsequent  adoption  or  ratification  of 
the  particular  act,  was  a  question  of  fact,  to  be  left  to  the 
jury  to  be  decided  by  all  the  evidence  in  the  case.  And 
so  we  think  that  the  question  of  ratification  here  was  a 
question  of  fact,  which  ought  to  have  been  submitted  to 
the  jury,  especially  under  the  circumstances  of  this  case, 
where  the  pleadings  show  that  the  parties  were  in  compe- 
tition with  each  other  in  furnishing  light  to  the  citizens 
of  Tacoma.  Mr.  Dillon,  in  discussing  this  question,  after 
laying  down  the  rule  that,  to  create  the  liability,  the  act 
must  be  done  within  the  scope  of  the  corporate  powers, 
and  that,  if  the  act  complained  of  necessarily  lies  wholly 
outside  of  the  general  or  special  powers  of  the  corporation 
as  conferred  in  its  charter  or  by  statute,  the  corporation 
can  in  no  event  be  liable  to  an  action  for  damages,  says 
(§  968) : 

"  But  if  the  wrongful  act  be  not  in  this  sense  ultra  vires, 
it  may  be  the  foundation  of  an  action  of  tort  against  the 
corporation,  either  when  it  was  done  by  its  officers  under 
its  previous  direct  authority,  or  has  been  ratified  or 
adopted,  expressly  or  impliedly,  by  it ;" 

and  in  §  969  a,  continuing,  says : 

"  In  the  two  preceding  sections  we  have  used  the  word 
idtra  vires  in  the  sense  of  meaning  an  act  which  both  in- 
trinsically and  in  its  external  aspects  is,  imder  all  circum- 
stances, wholly  and  necessarily  beyond  the  possible  scope 
of  the  chartered  powers  of  the  municipality." 

So  that,  under  this  text,  the  action  of  the  mayor  in  this 
respect  does  not  fall  within  the  definition  of  ultra  vires. 
A  case  which  seems  to  us  squarely  in  point  here,  although 
its  application  is  denied  by  the  respondent,  is  that  of  Mc- 
Oary  v.  Lafayette,  12  Rob.  (La.)  668.  In  that  case, 
McGary  had  a  building  on  what  the  mayor  believed  to  be 
public  land.    He  proceeded  at  the  head  of  a  force  of  laboi^ 
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ers  and  demolished  a  part  of  plaintiff's  house,  for  the  sup- 
posed reason  that  it  was  on  public  ground;  and  the  city 
ratified  the  act  by  defending  it.  It  was  held  that,  although 
the  acts  of  the  mayor  were  done  without  any  order  from 
the  town  council,  yet,  by  reason  of  its  subsequent  ratifica- 
tion, the  town  was  liable.  We  do  not  think  that  under  any 
of  the  modem  authorities,  at  least,  the  ratification  need 
tocessarily  be  made  by  ordinance,  but  that  any  acts  which 
tend  to  show  ratification  on  the  part  of  the  city  may  be 
submitted  to  the  jury  in  proof  of  ratification.  It  would 
be  difficult  to  lay  down  a  universal  rule  in  regard  to  the 
proof  of  ratification,  for  every  case  depends  upon  the  cir- 
cumstances surrounding  it  In  this  case,  for  instance, 
the  fact  that  the  city  was  in  competition  with  the  plaintiff 
would  justify  a  character  of  proof  to  prove  ratification 
that  might  not  be  admissible  in  a  different  kind  of  case; 
and  we  think  that  any  testimony  tending  to  show  the  action 
of  the  city  authorities  in  relation  to  this  act  of  the  mayor 
ought  to  be  admitted  for  the  purpose  of  determining  the 
fact  whether  such  action  was  ratified  by  the  city.  The 
proofs  offered  were  all  competent  for  this  purpose  and 
should  have  been  admitted. 

The  judgment  will  be  reversed  and  the  case  remanded, 
with  instructions  to  overrule  the  motion  for  a  non-suit  and 
to  admit  the  proofs  offered  by  the  appellant 

GoBDON  and  Anders,  JJ.,  concur. 
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[No.  2640.    Decided  December  3,  1898.] 

^U  5^^|  Mabt  Hughes  et  al..  Respondents,  v.  Oregon  Improve- 

ment Company,  Appellant 

HASTE8    AND     SKBVANT — GOAL    MINING — FELLOW-SEBVANTS — FIBS     IS 
MINE — ^INJXTBT    TO    EMPLOYEE — CX>KTBIBUTOBT    NEGLIGENCE. 

Where  a  coal  miner,  after  notice  that  the  mine  waa  on  fire 
and  a  request  sent  him  to  leave  the  mine«  for  which  there  was 
ample  time,  remained  and  was  suifocated  through  the  stoppage 
of  the  ventilating  fan  and  the  opening  of  a  tunnel  door,  thus 
permitting  the  smoke  to  rush  into  the  gangway  where  he  was* 
he  was  guilty  of  contributory  negligence  sufficient  to  bar  the 
recovery  of  damages  for  his  death. 

In  the  conduct  of  the  business  of  coal  mining,  when  neither 
those  in  charge  of  the  ventilating  fan,  nor  the  gas  testers,  nor 
pit  boss,  nor  outside  boss,  are  clothed  with  any  authority  to 
employ  or  discharge  men,  or  to  take  the  supervision  and  charge 
of  any  department  of  the  business,  but  are  engaged  In  serving 
the  same  master  in  the  same  general  business,  for  the  purpose 
of  accomplishing  one  general  object,  they  are  all  fellow  servants 
with  the  miners  working  underground. 

Although  the  shutting  down  of  a  ventilating  fan  at  the  time 
of  a  sudden  outbreak  of  fire  in  a  coal  mine  may  have  been  one 
of  the  causes  of  the  death  of  plaintiff's  intestate,  yet  such  act 
cannot  be  charged  as  negligence,  when  it  appears  that  it  was 
done  in  the  excitement  and  confusion  incident  to  learning  that 
the  mine  was  on  fire,  while  in  ignorance  of  its  location,  and  that» 
had  the  fire  been  in  a  place  other  than  it  was,  the  shutting  down 
of  the  fan  would  have  been  the  proper  thing  to  have  done. 

The  mere  fact  that  a  fire  occurred  in  a  coal  mine  is  not  proof 
of  negligence,  when  it  does  not  appear  to  have  been  the  result 
of  any  act  imputable  to  the  company. 

The  fact  that  the  fan  was  shut  down  at  the  wrong  time,  at 
the  outbreak  of  a  fire  in  the  mine,  does  not  show  negligence  in 
selecting  or  retaining  the  servants  in  charge  of  the  fan,  when  it 
does  not  appear  that  they  had  ever  failed  to  discharge  any  of 
their  duties  in  connection  therewith,  or  that  the  fan  had  not 
been  at  all  times  properly  operated,  but  that  the  omission  was 
due  to  an  error  of  Judgment  when  suddenly  placed  in  a  situation 
demanding  immediate  action. 
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Appeal  from  Superior  Court,  King  County. — ^Hon. 
Orange  Jacobs,  Judge.    Eeversed. 

Burleigh  &  Piles,  for  appellant. 

John  E,  Humphries,  W.  E.  Humphrey,  and  E.  P. 
Edsen,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — At  the  time  hereinafter  mentioned,  the 
Oregon  Improvement  Company,  appellant  herein,  was  the 
owner  and  operator  of  a  coal  mine  at  Franklin,  in  this 
state.  The  mine  seems  to  have  been  worked  in  the  cus- 
tomary manner,  and  in  accordance  with  the  provisions  of 
our  statute.  It  consisted  of  seven  levels,  from  three  hun- 
dred to  three  htmdred  and  fifty  feet  apart.  It  was  pro- 
vided with  four  separate  shafts,  each  of  which  afforded 
means  of  egress  from  the  mine.  The  main  slope  extended 
from  the  surface  of  the  ground  to  the  sixth  level,  and  the 
sixth  and  seventh  levels  were  connected  by  another  shaft. 
The  main  slope  was  used  for  raising  the  coal  by  means  of 
cars  operated  by  a  steam  engine,  andfor  lowering  supplies 
into  the  mine,  and  was  also  the  usual  place  where  the 
miners  and  other  employees  went  into  and  out  of  the  mine. 
The  sixth  level  extended  both  north  and  south  from  the 
bottom  of  the  main  slope.  This  level  had  been  driven 
north  to  a  considerable  distance,  and  this  space  was  divided 
into  rooms,  or  breasts,  each  being  fifty  feet  from  center 
to  center  and  designated  by  a  number.  These  breasts  were 
separated  from  each  other  by  a  partition  of  solid  coal 
twenty  feet  thick,  so  that  the  working  space  in  each  one 
was  thirty  feet  wide.  This  gangway  or  level  extended 
north  as  far  as  breast  No.  87,  and  at  that  point  it  was 
connected  with  an  air  course  which  extended  to  the  foot 
of  the  air  shaft,  which  was  provided  with  a  stairway  by 
which  the  men  could  enter  or  leave  the  mine.     This  por- 
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tion  of  the  mine  was  ventilated  by  a  fan  situated  at  the  top 
of  the  air  shaft  at  a  point  about  three  hundred  and  fifty 
feet  higher  than  the  entrance  to  the  main  slope.     The 
breasts  or  rooms  along  the  gangway  extended  back  in  the 
coal  vein  to  the  cross  cut,  which  was  parallel  with  the  gang- 
way and  about  thirty  feet  distant  from  it.     The  air  shaft 
was  connected  with  the  gangway  of  the  sixth  level  by  a 
tunnel  about  one  hundred  and  fifty-three  feet  in  length, 
through  the  intervening  rock,  which  was  knowTi  as  the 
"rock  tunnel."    At  a  point  where  it  reached  the  gangway 
or  level,  and  at  or  about  chute  49,  there  was  a  door  called 
the  "rock  tunnel  door,"  which  was  placed  there  for  the 
purpose  of  preventing  the  air  from  passing  from  the  gang- 
way through  the  tunnel  directly  to  the  air  course  when 
the  fan  was  in  operation.     When  the  fan  was  in  motion 
and  the  rock  tunnel  door  closed,  the  air  passed  down  the 
main  slope  along  the  gangway  to  the  north  end  thereof, 
and  then  through  the  air  course,  and  into  the  rooms  where 
the  miners  were  at  ^ork,  thence  out  through  the  air  shaft 
by  way  of  the  fan  house.    At  about  twenty  minutes  after 
eleven  o'clock  in  the  forenoon  on  August  24,  1894,  one 
of  the  boys  engaged  in  driving  mules  and  hauling  coal 
along  the  gangway  of  the  sixth  level  discovered  a  fire  in 
the  chute  of  breast  62,  about  half  way  from  the  gangway 
to   the  cross  cut.     He   immediately  notified  one   John 
Schneider,  who  thereupon  instructed  this  boy  and  several 
others  who  were  working  in  the  mine,  to  notify  the  miners 
to  leave  the  mine,  as  it  was  on  fire.     At  the  time  of  the 
fire,  the  respondents'  intestate,  Evan  Hughes,  was  work- 
ing in  the  cross  cut,  between  breasts  78  and  79,  with  one 
William  Secor.     An  action  was  brought  for  the  death  of 
Secor  and  the  case  is  reported  in  15  Wash.  35  (45  Pac. 
654).    Hughes  failed  to  leave  the  mine  as  requested,  and 
was  suffocated  and  killed  by  the  smoke  originating  from 
the  fire,  together  with  thirty-six  other  miners.    This  action 
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was  brought  by  his  widow  and  children  to  recover  damages 
for  his  deatL 

Several  acts  of  negligence  were  alleged  in  the  complaint, 
bnt  plaintiffs  at  the  trial  principally  relied  upon  the  allega- 
tions that  the  fan  was  negligently  shut  down  and  the  rock 
tunnel  door  opened,  during  the  fire,  thus  causing  the  smoke 
to  enter  the  gangway  and  smother  the  deceased.  The  case 
was  tried  to  a  jury,  and  a  verdict  and  judgment  were  ren- 
dered for  the  plaintiffs,  and  the  defendant  appealed. 

Numerous  errors  are  assigned  and  relied  upon  by  the 
appellant  for  a  reversal  of  the  judgment,  but,  under  the 
view  we  take  of  the  case,  it  is  necessary  to  consider  but  one 
of  them.  At  the  close  of  the  testimony  in  the  case,  the 
appellant  moved  the  court  to  take  the  cause  from  the  jury 
and  to  enter  judgment  in  its  favor,  on  the  ground  that 
there  was  not  su^cient  evidence  to  warrant  a  verdict 
against  appellant,  which  motion  was  denied  by  the  court, 
and  an  exception  duly  taken.  The  evidence  showed,  at 
ihe  conclusion  of  all  the  testimony  in  the  case,  that  the  fire 
broke  out  in  the  mine  at  11 :20  or  11 :25 ;  that  all  the  men 
in  the  mine  were  immediately  notified  of  the  fire  and 
directed  to  come  out  of  the  mine;  that  the  men  furthest 
in  the  mine  could  have  gone  to  a  point  south  of  the  rock 
tunnel  door,  a  place  of  perfect  safety,  inside  of  ten  min- 
utes ;  that  the  fan  was  shut  down  about  12 :05,  either  by 
[McDonald,  who  operated  the  fan  under  the  direction  of 
Ramsey  and  Smalley,  or  by  the  direction  of  the  assistant 
superintendent  having  charge  of  the  mine ;  that,  prior  to 
that  time,  the  rock  tunnel  door  was  opened  by  John  Johns, 
one  of  the  gas  testers  on  the  sixth  level,  who  acted  upon  the 
request  of  the  miners  themselves ;  that  some  fifteen  of  the 
miners,  some  of  whom  were  further  north  from  the  fire 
and  the  rock  tunnel  door  than  the  deceased,  Hughes,  was, 
escaped  from  the  mine  without  injury;  that  smoke  was 
first  discovered  issuing  out  of  the  fan  house  by  one  James 
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Cave,  at  about  11 :25 ;  that  it  was  not  known  at  that  time 
what  caused  the  smoke,  but  it  was  supposed  to  have  been 
caused  by  overheating  of  the  machinery ;  that  the  fan  was 
slowed  down  at  that  time  to  examine  the  boxes,  when  it 
was  found  that  the  machinery  was  in  perfect  order ;  that 
the  fan  was  then  started  up  at  full  speed,  and  Cave  went  to 
the  engine  house  to  look  for  Mr.  Ramsey,  but,  as  Ramsey 
was  then  on  his  way  to  dinner,  he  did  not  find  him,  but 
saw  one  Smalley,  who  went  to  the  mouth  of  the  main 
slope  and  telephoned  down  to  ascertain  the  location  of  the 
fire;  Smalley  and  Cave  then  went  to  the  fan  house  and, 
Smalley  being  also  of  the  opinion  that  the  boxes  were  over- 
heated, slowed  the  fan  down,  but  did  not  stop  it,  and,  upon 
investigation,  ascertained  that  there  was  no  difficulty  with 
the  machinery;  that,  for  some  time  before  the  fan  was 
shut  down,  a  large  volume  of  smoke  was  issuing  out  of 
the  fan  house  and  extending  from  one  hundred  to  one 
hundred  and  fifty  feet  into  the  air ;  that  at  about  12 :05  a 
young  man  by  the  name  of  Grantilla,  one  of  the  trip  riders 
at  the  mine,  and  who  came  from  the  direction  of  the  mine, 
ran  up  to  the  fan  house  and  called  out :  "The  whole  north 
6th  is  on  fire.  Shut  down  the  fan ;"  that  the  men  at  the 
fan  house,  assuming  that  this  notice  and  request  came 
from  the  miners,  without  stopping  to  investigate,  and 
thinking  it  was  the  right  thing  to  do,  stopped  the  running 
of  the  fan.  There  was  some  slight  testimony  tending  to 
show  that  the  fan  was  stopped  by  order  of  Ramsey,  the 
acting  superintendent  of  the  mine.  Under  these  circum- 
stances, the  questions  are,  (1)  whether  Hughes  was  guilty 
of  contributory  negligence;  and  (2)  whether  there  was 
sufficient  evidence  of  negligence  on  the  part  of  the  com- 
pany to  constitute  a  case  for  the  jury.  The  jury  found 
specially  that  Hughes'  death  was  caused  by  the  opening 
of  the  rock  tunnel  door  and  the  shutting  down  of  the  fan ; 

and  it  is  claimed  by  the  respondents  that  there  was  no  tes- 

1^ 
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timony  in  the  case  showing  any  contributory  negligence 
on  the  part  of  Hughes.  The  appellant  contends  that  there 
was  no  negligence  proven  upon  its  part^  and  that,  there- 
fore, the  court  should  have  so  determined  and  have  taken 
the  case  from  the  jury.  This  court  held  in  the  case  of 
Pugh  V.  Oregon  Improvement  Co.,  14  Wash.  331  (44  Pac. 
647,  689),  and  which  grew  out  of  the  same  calamity  which 
is  the  foundation  of  this  action,  that  Pugh,  by  remaining 
in  the  mine  when  he  was  required  and  had  opportunity  to 
leave  the  mine,  was  guilty  of  such  gross  contributory  negli- 
gence as  prevented  a  recovery  against  the  company.  The 
facts  in  this  case  are  substantially  the  same  as  those  in 
the  case  of  Pugh.  It  is  shown  by  undisputed  evidence 
that  nearly  half  an  hour  elapsed  between  the  time  the  men 
were  notified  of  the  fire  and  to  leave  the  mine  and  the 
shutting  down  of  the  fan,  and  that  all  of  the  miners  could 
have  gone  to  the  south  of  the  rock  tunnel  door,  a  place  of 
abeolute  safety,  or  even  out  of  the  mine,  in  less  than  half 
of  that  time.  It  was  also  held  by  this  court  in  the  Pugh 
Case  that  the  rock  tunnel  door  was  opened  by  a  fellow 
servant  of  the  deceased  and  that,  if  the  fan  was  closed 
down,  as  claimed  by  appellant,  by  McDonald,  who  was 
operating  it  under  the  direction  of  the  assistant  superin- 
tendent, and  Smalley,  who  was  outside  boss,  such  closing 
down  was  by  fellow  servants  with  the  deceased,  and  that 
for  their  negligence  the  company  was  not  responsible.  We 
are  not  disposed  to  recede  from  the  rulings  made  in  that 
case,  for  we  think  they  are  abundantly  supported  by  the 
very  highest  authorities.  This  mine,  the  evidence  shows, 
was  under  the  sole  supervision  and  control  of  Ramsey. 
Neither  those  in  charge  of  the  fan  nor  the  gas  testers,  the 
pit  boss,  nor  top  boss,  were  clothed  with  any  authority  to 
employ  or  discharge  men,  or  to  take  the  supervision  and 
charge  of  any  department  of  the  business.  It  was  the  duty 
of  the  gas  testers  simply  to  examine  and  ascertain  whether 
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there  were  any  noxious  gases  in  the  places  where  the 
miners  were  required  to  work,  and  to  warn  the  miners  not 
to  enter  those  places  in  case  they  found  gases  to  exist  there. 
The  pit  boss  simply  directed  the  miners  where  to  work, 
and  saw  that  they  complied  with  his  directions.  The  out- 
side boss,  or  top  boss,  as  he  is  called  in  the  testimony  of  the 
witnesses,  simply  took  charge  of  the  coal  after  it  was  taken 
from  the  mine,  and  of  the  lowering  of  timber  and  material 
for  the  workmen  under  ground.  All  these  individuals 
were  therefore  engaged  in  serving  the  same  master  in  the 
same  general  business,  for  the  purpose  of  accomplishing 
one  general  object,  and  were  therefore  fellow  servants  with 
each  other.  1  Shearman  &  Redfield,  Negligence  (4th  ed.), 
§  235 ;  Colorado  Coal  &  Iron  Co.  v.  Lamh,  6  Colo.  App. 
255  (40  Pac.  251) ;  WJiat  Cheer  Coal  Co.  v.  Johnson,  56 
Fed.  810;  Lehigh  Valley  Coal  Co.  v.  Jones,  86  Pa.  St 
482;  Brazil  &  Chicago  Coal  Co.  v.  Cain,  98  Ind.  282; 
Peterson  v.  Whitehreast  Coal  Co.,  50  Iowa,  673  (32  Am. 
Rep.  143) ;  Baltimore  &  Ohio  R.  R.  Co.  v.  Baugh,  149 
TJ.  S.  368  (13  Sup.  Ct.  914) ;  NoHhem  Pacific  R.  R.  Co. 
V.  Hambly,  154  TJ.  S.  349  (14  Sup.  Ct.  983) ;  NoHhem 
Pacific  R.  R.  Co.  v.  Peterson,  162  U.  S.  346  (16  Sup.  Ct 
843) ;  Northern  Pacific  R.  R.  Co.  v.  Charless,  162  F.  S. 
359  (16  Sup.  Ct.  848). 

But,  while  we  are  convinced  that  the  deceased  was  guilty 
of  such  contributory  negligence  as  to  preclude  a  right  of 
action  against  the  appellant,  we  are  also  of  the  opinion  that 
there  was  no  proof  of  negligence  on  the  part  of  appellant. 
It  was  appellant's  duty  to  exercise  ordinary  care  in  select- 
ing its  servants  and  employees,  and  in  providing  them  a 
safe  place  to  work  in,  and  proper  material  and  appliances 
with  which  to  work ;  and  we  are  of  the  opinion  that  it  fuUy 
discharged  its  duties  in  those  respects.  Even  if  it  be  true 
that  the  fan  was  closed  down  by  order  of  the  superintend- 
ent, as  claimed  by  respondents  (though  the  great  weight 
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of  the  evidence  is  to  the  contrary),  and  that  the  shutting 
down  of  the  fan  was  one  of  the  causes  of  the  injury  com- 
plained of,  still  we  think  that,  under  the  circumstances 
of  the  case,  such  closing  down  of  the  fan  was  not  negli- 
gence. The  evidence  discloses  that^  at  the  time  the  fire 
was  discovered  by  the  men  upon  the  outside  of  the  mine, 
they  were  suddenly  placed  in  a  situation  demanding  imme- 
diate action^  and  that  in  the  excitement  and  confusion 
occasioned  by  the  discovery  of  the  fire  and  the  peril  of  the 
men  below,  and  not  knowing  the  precise  location  of  the 
fire,  they  decided  to  do,  and  did  do,  what  seemed  to  them 
best  at  the  time.  If  what  was  done  was  not  the  best  thing 
that  could  have  been  done,  it,  nevertheless,  cannot  be 
deemed  an  act  of  n^ligence,  but  must  be  considered  a 
mere  error  of  judgment,  for  which  the  company  cannot 
be  held  responsible.  Williams  v.  Le  Bar,  141  Pa.  St.  149 
(21  Atl.  525) ;  Phillips  v.  The  Pilot,  82  Fed.  Ill ;  Oumz 
V.  Chicago,  M.  &  St.  P.  By.  Co,,  52  Wis.  672  (10  N.  W. 
11)  ;  Brown  v.  French,  104  Pa.  St.  604. 
In  the  last  case  cited  the  court  says : 

"  Xo  one  can  be  charged  with  carelessness  when  he  does 
that  which  his  judgment  approves,  or  where  he  omits  to  do 
that  of  which  he  has  no  time  to  judge.  Such  act  or  omis- 
sion, if  faulty,  may  be  called  a  mistake  but  not  careless- 
ness." 

But  it  is  claimed  by  the  respondents  that  it  was  negH- 
genoe  on  the  part  of  appellant  to  permit  the  fire  to  break 
out  in  the  mine.  We  think,  however,  that  they  are  mis- 
taken in  that  regard.  All  that  the  proofs  show  is  that  the 
fire  was  discovered  in  a  place  where  it  could  have  been 
least  expected,  and  which  was  carefully  inspected  the  even- 
ing before.  The  origin  of  the  fire  is  unknown,  but  the 
testimony  of  all  of  the  witnesses  who  testified  upon  the 
point,  if  true,  shows  that  it  was  not  the  result  of  sponta- 
neous combustion,  or  of  any  act  imputable  to  the  appellant. 
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The  mere  fact  that  the  fire  occurred  is  not,  in  itself,  proof 
of  negligence.  Bailey^s  Master's  Liability  for  Injury  to 
Servants,  p.  608;  Kuhns  v.  Wisconsin,  J.  £  N.  Ry.  Co., 
70  Iowa,  561  (31  N.  W.  868). 

Nor  do  we  think  that  the  fact  that  the  fan  was  shut 
do>yn  by  appellant's  servants  showed  that  appellant  was 
negligent  either  in  selecting  or  retaining  such  servants.  It 
does  not  appear  that  the  parties  in  charge  of  the  fan  had 
ever  failed  to  discharge  any  of  their  duties  in  connection 
therewith,  or  that  the  fan  had  not  been  at  all  times  prop- 
erly operated,  or  that  the  mine  was  at  any  time  not  suf- 
ficiently ventilated. 

For  the  foregoing  reasons  the  judgment  is  reversed,  and 
the  cause  remanded  to  the  court  below,  with  directions  to 
enter  judgment  for  appellant. 

Scott,  C.  J.,  and  Gobdon,  J.,  concur. 

DuNBAE,  J.  (dissenting). — ^I  am  compelled  to  dissent 
from  the  conclusion  reached  by  the  majority.  It  would  be 
of  no  avail  to  enter  into  an  analysis  of  the  testimony,  but 
I  think  it  differs  materially  from  the  testimony  presented 
in  the  case  of  Pugh  v.  Oregon  Imp,  Co.,  14  Wash.  331  (44 
Pac.  547,  689),  although  in  that  case  I  did  not  join  in  the 
decision  to  deny  the  petition  for  rehearing,  as  I  sub- 
scribed to  the  original  opinion  under  a  misapprehension  of 
the  testimony,  which  was  exceedingly  voluminous.  In  the 
Pugh  Case,  supra,  it  was  conceded  for  the  purposes  of  the 
opinion  that  it  was  an  established  fact  that  the  operation 
of  the  fan  was  stopped  by  Bamsey,  the  assistant  superin- 
tendent, and  that  this  would  sustain  the  charge  of.  negli- 
gence against  the  defendants;  but  that  case  was  decided 
squarely  upon  the  ground  of  contributory  negligence  on 
the  part  of  Pugh.  It  is  now  said  by  the  majority  in  this 
case  that  there  was  no  proof  of  negUgence  on  the  part  of 
appellant.    There  was  testimony  tending  to  show  that  the 
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fan  was  closed  down  by  the  order  of  the  superintendent. 
With  the  weight  of  the  testimony,  this  court  should  not 
concern  itself.  That  falls  within  the  special  province  of 
the  jury.  It  is  not  sufficient  in  my  mind  to  hold  the  com- 
pany to  reasonable  care  in  the  operation  of  such  works  as 
this  mine  is  shown  to  be,  but,  in  the  interest  of  the  safety 
of  hiunan  life,  it  ought  to  be  held  to  the  very  highest  care. 
If  Mr.  Samsey,  the  superintendent,  found  it  necessary  to 
leave  the  mine  to  go  to  his  dinner,  or  for  any  other  pur- 
pose, he  ought  to  have  left  some  one  in  his  stead;  and  that 
some  one,  whether  it  was  Mr.  Smalley,  or  whoever  it  might 
be,  woidd  be,  for  the  time  being,  the  superintendent  of  the 
mine,  and  would  not  be  a  fellow  servant,  in  any  sense.  I 
think  the  whole  testimony  shows  that  if  the  company  had 
exorcised  that  degree  of  care  which  it  should  have  exer- 
cised, considering  the  dangers  to  which  its  employees  were 
subjected,  this  accident  would  have  been  averted.  I  think 
the  judgment  should  be  affirmed. 

Keavis,  J. — ^I  join  in  the  foregoing  dissenting  opinion. 


[No.  2965.    Decided  December  1,  1898  ] 

Abkah  M.  Hyatt  ei  al..  Appellants,  v.  Fannie  B.  Lewis 

et  ah.  Respondents, 

▲PPEAI.  —  KXAlcmATION  OF  8UBSTIB8  ON  BOND  —  BBOOBD  —  BBIETS  — 

BEFEBENOBS  TO  TBANSOBIPT. 

The  testimony  of  sureties  upon  an  appeal  bond,  taken  on  the 
court's  examination  as  to  their  qualifications,  under  Bal.  Code, 
§  6510  (Laws  1898,  p.  123,  S  H).  need  not  be  reduced  to  writing 
and  attached  to  the  Judge's  certificate,  in  the  absence  of  a 
motion  by  the  party  aggrieved  to  have  a  record  made  thereof. 

The  rule  of  court  requiring  briefs  to  refer  to  the  pages  of  the 
transcript  for  verification  will  not  be  rigidly  enforced,  when  the 
transcript  is  short  and  the  only  error  assigned  is  directed  to  the 
order  of  the  court  sustaining  a  demurrer  to  the  complaint. 
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Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Leandeb  H.  Pratheb,  Judge.    Beversed. 

Karnes,  Holmes  &  Krauthoff,  and  Cyrus  Happy,  for 
appellants. 

W.  A.  Lewis,  for  respondents. 

Peb  Cubiam. — ^Respondents  have  moved  the  court  to 
dismiss  this  appeal  upon  two  grounds:  (1)  Because,  on 
the  examination  of  the  sureties  upon  the  appeal  bond,  the 
testimony  was  not  reduced  to  writing,  and  attached  to  the 
certificate  of  the  judge;  and  (2)  because  there  is  no  refer- 
ence made  in  appellants'  brief  to  the  pages  of  the  tran- 
script for  verification.  As  to  the  first  objection,  the  statute 
(1  Bal.  Code,  §  6510,  Laws  1893,  p.  125,  §  11)  provides: 

''At  the  time  and  place  named  in  such  notice, 
the  surety  or  sureties  must  attend  before  the  court  or 
judge,  and  may  be  then  and  there  examined  in  detail, 
under  oath,  as  to  their  property  and  other  qualifications 
as  sureties,  by  any  respondent  or  by  the  judge,  or  by  both. 
If  the  judge  upon  such  examination  is  satisfied  that  the 
surety  or  sureties  are  qualified  as  such,  to  the  extent  to 
which  they  are  required, by  section  6507  of  this  title  to 
make  affidavit,  then  he  shall  make  a  certificate  to  that 
effect  indorsed  upon  or  attached  to  the  bond,  which  shall 
thereupon  stand  as  a  sufficient  appeal  bond  to  the  effect 
expressed  in  the  condition  thereof." 

The  record  shows  that  the  proper  certificate  was  made, 
and  we  think  there  is  no  merit  in  the  objection  that  the 
testimony  taken  on  the  examination  was  not  reduced  to 
writing.  Undoubtedly  it  would  be  the  right  of  a  party 
aggrieved  by  the  holding  of  the  judge  to  have  a  record 
made,  if  he  desired  to  avail  himself  of  the  conclusion 
reached,  but  we  fail  to  see  that  any  question  is  presented 
by  this  branch  of  the  motion. 

Second.  The  appeal  in  this  case  was  from  an  order  sus- 
taining a  demurrer  to  the  complaint,  and,  as  this  is  the 
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only  error  assigned  and  the  transcript  is  very  short,  there 
is  little  occasion  for  the  rigid  enforcement  of  the  rule  re- 
quiring briefs  to  refer  to  the  pages  of  the  transcript  for 
verification.  Froelich  v,  Morse,  15  Wash.  636  (47  Pac. 
22).    The  motion  to  dismiss  must  be  denied. 

On  the  merits,  the  question  presented  by  the  record  was 
squarely  passed  upon  in  Bettman  v.  Cowley,  19  Wash.  207 
(53  Pac.  53),  decided  by  this  court  subsequent  to  the 
preparation  of  the  briefs  in  this  case.  Upon  the  authority 
of  that  case,  the  judgment  of  the  lower  court  must  be  re- 
versed, and  the  cause  remanded,  with  direction  to  over- 
rule the  demurrer  to  the  complaint.    It  is  so  ordered. 


[Na  3123.    Decided  December  5«  1898.] 

J.  M.  MooRE,  Appellant,  v.  John  Cobmode,  Respondent     ^  .^^ 

f20    713 

PUBUO   LANDS — GRANT   TO    NORTHERN    PACIFIG   RAILBOAD — ^INDEMNITT      _^^    ''^^ 

20    805 
LANDS — OPERATION    OP   GRANT — BRIGHT   OP   ENTRT.  J22    615 

20    316, 

Under  the  land  grant  to  the  Northern  Pacific  Railroad  Com-  --= — 
pany  (13  Stat,  at  Large,  365)  of  alternate  sections  for  forty  h  ^ 
miles  on  each  side  of  the  line  as  located,  and.  in  case  of  prior 
selection  by  settlers,  granting  the  company  the  right  to  select 
in  lien  thereof  alternate  sections  from  indemnity  lands  lying 
not  more  than  ten  miles  beyond  the  original  grant  of  place 
lands,  the  grant  as  to  lands  in  the  indemnity  limits  did  not  take 
effect  until  actually  selected  by  the  company,  and  prior  thereto 
such  lands  were  open  to  settlement. 

Under  the  land  grant  to  the  Northern  Pacific  Railroad  Com- 
pany giving  it  the  right  to  select  lands  within  certain  indem- 
nity limits  in  case  lands  within  the  place  limits  granted  the 
company  have  been  lost  by  prior  settlement,  there  must  be  a 
finding  by  the  United  States  land  department  of  a  deficiency  of 
the  grant  within  the  place  limits  in  order  to  give  the  company 
any  standing  in  a  contest  between  it  and  settlers  over  lands 
lying  within  the  indemnity  limits. 

20—20  WASH. 
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Argument  of  OoanaeL  [20  Waah. 


Appeal  from  Superior  Court,  Garfield  County. — ^Hon. 
Thokas  H.  Esents,  Judge.    Affirmed. 

James  B.  Kerr,  and  Stephens  &  Bunn,  for  appellant : 

The  land  in  controversy  was  withdrawn  from  sale, 
homestead,  pre-emption  or  other  entry  by  the  terms  of  the 
act  of  congress  of  July  2,  1864,  granting  lands  to  the 
Northern  Pacific  Bailroad  Company,  and  remained  so 
withdrawn  from  and  after  the  date  of  filing  the  map  of 
general  route,  to-wit,  February  21,  1872.  Buttz  v.  North- 
ern Pacific  B.  B.  Co.,  119  U.  S.  65  (30  L.  ed.  330) ;  8t 
Paul  &  P.  B.  B.  Co.  V.  Northern  Pacific  B.  B.  Co.,  139 
IT.  S.  1  (35  L.  ed.  77) ;  Southern  Pacific  B.  B.  Go.  v. 
Oroeck,  87  Fed.  970. 

In  addition  to  the  statutory  withdrawal,  the  withdrawal 
orders  of  the  land  department  segregated  the  premises 
from  the  public  domain,  and  thereafter  they  were  not  sub- 
ject to  sale,  homestead,  pre-emption  or  other  entry.  There- 
fore, no  right  could  be  acquired  or  initiated  by  respondent 
Hence,  the  land  was  free  and  clear  of  any  right  or  claim 
at  the  date  of  selection  by  the  Northern  Pacific  Bailroad 
Company.  Northern  Pacific  B.  B.  Co.  v.  Musser-SautUry 
Land  Co.,  168  U.  S.  604  (42  L.  ed.  596)  ;  Wood  v.  Beach, 
156  U.  S.  548  (39  L.  ed.  528)  ;  Hamblin  v.  Western  Land 
Co.,  147  U.  S.  531  (37  L.  ed.  267) ;  United  States  v.  Des 
Moines,  etc.,  Co.,  142  U.  S.  510  (35  L.  ed,  1099)  ;  Btdlard 
V.  Des  Moines,  etc.,  Co.,  122  U.  S.  167  (30  L.  ed.  1123) ; 
Biley  v.  Welles,  154  U.  S.  578 ;  Burfennvng  v.  Chicago, 
etc.,  Co.,  163  TJ.  S.  821  (41  L.  ed.  175)  ;  Menotti  v.  DiUon, 
167  TJ.  S.  703  (42  L.  ed.  333)  ;  Thompson  v.  St.  Paul,  M. 
A  M.  By.  Co.,  83  Fed.  546 ;  Southern  Pacific  B.  B.  Co. 
V.  Araiza,  57  Fed.  98 ;  Hewitt  v.  Schultz,  76  K  W,  230. 

The  occupation,  cultivation  and  intention  of  respondent, 
or  any  other  person,  without  entry  or  application  to  enter, 
conferred  no  right  or  claim  whatever.     Northern  Pacific 
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B.  B.  Co.  V.  Colbum,  164  U.  S.  383  (41  L.  ed.  479) ; 
Eitteringham  v.  Blair  Tovm  Lot  Co.,  35  N.  W.  602; 
Southern  Pacific  B.  B.  Co.  v.  Pursell,  18  Pac.  886 ;  Atchi- 
son, etc.,  B.  B.  Co.  V.  Mechlin,  23  Kan.  174 ;  Burlington, 
etc.,  B.  B.  Co.  V.  AbinJc,  14  Neb.  97;  McHenry  v.  Ny- 
gaard,  74  N.  W.  1106 ;  Oonzcdee  v.  French,  164  U.  S.  388 
(41  L.  ed.  458). 

The  patent  issued  to  respondents  is  void,  and  appellants 
are  not  concluded  by  errors  of  law  committed  by  the  land 
department.  Wisconsin  Central  B.  B.  Co.  v.  Forsythe, 
159  U.  S.  46  (40  L.  ed.  71) ;  Corporation  of  Catholic 
Bishop  of  Nesqually  v.  Oibbon,  158  U.  S.  165  (39  L.  ed. 
931) ;  United  States  v.  Carpenter,  111  U.  S.  347  (28  L.  ed. 
451).  If  the  patent  to  respondent  be  not  void,  it  is  void- 
able, and  he  is  the  trustee  of  and  for  appellant,  and  he 
should  be  declared  a  trustee  and  required  to  convey  the 
legal  title  to  him.  St.  Paul,  etc.,  B.  B.  Co.  v.  Winona  £ 
St.  P.  B.  B.  Co.,  112  U.  S.  720  (28  L.  ed.  872) ;  Ard  v. 
Brandon,  156  U.  S.  537  (39  L.  ed.  524);  Johnson  v. 
Towsley,  13  Wall.  72  (20  L.  ed.  485)  ;  Shepley  v.  Cowan, 
»1  TJ.  S.  330  (23  L.  ed.  424)  ;  Moore  v.  Bobbins,  96  U.  S. 
530  (24  L.  ed.  848). 

The  indemnity  lands  were  appropriated  without  selec- 
tion, by  reason  of  the  deficiency  in  the  place  limits.  St. 
Paul,  etc.,  B.  B.  Co.  v.  Winona  &  St.  P.  B.  B.  Co.,  112 
IT.  S.  720  (28  L.  ed.  872) ;  Southern  Pacific  B.  B.  Co.  v. 
Oroeck,  87  Fed.  970. 

The  selection  was  made  in  conformity  to  and  compli- 
ance with  the  requirements  of  the  secretary  of  the  interior 
and  under  his  direction,  which  is  admitted  by  the  de- 
murrer. O'Brien  v.  Northern  Pacific  B.  B.  Co.,  22  L.  D. 
135 ;  Brown  v.  Northern  Pacific  B.  B.  Co.,  24  L.  D.  370 
Dillone  v.  Northern  Pacific  B.  B.  Co.,  16  L.  D.  229 
Hogan  v.  Northern  Pacific  B.  B.  Co.,  26  L.  D.  312 
Humiston  v.  Northern  Pacific  B.  B.  Co.,  23  L.  D.  54d  , 
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Sage  v.  Swenson,  67  N.  W.  544.  The  allegations  as  to 
selection  and  the  demand  for  possession  by  appellant 
bring  the  case  within  the  rule  laid  down  by  this  court  in 
Keane  v.  Brygger,  8  Wash.  338. 

Qose  &  Kuyhendall,  and  Tweedy  <&  Jewett,  iot  re- 
spondents : 

The  officers  of  the  land  department  have  exclusive  orig^ 
inal  jurisdiction  of  all  facts  supporting  titles,  when  the 
conveyance  of    such  titles  is  accomplished  through  the 
acts  of  the  land  department  officers  or  through  the  acts 
of  any  of  them,  whether  the  conveyance  be  by  patent  or 
by  approval  of  railroad  selections  under  grants,  and,  hav- 
ing exclusive  jurisdiction,  they  find  and  pass  upon  all 
facts  to  the  exclusion  of  the  courts.    Johnson  v.  Drew,  18 
Sup.  Ct.  800  (43  L.  ed.  88) ;  Stewart  v.  McHarry,  15^ 
TT.  S.  643  (40  L.  ed.  292) ;  Harrington  v.  Wilson,  74  X. 
W.  1055;  Durango  Land  Co.  v.  Evans,  80  Fed.   425; 
Marquez  v.  Frisbie,  101  U.   S.  473   (25  L.  ed.   800); 
Vance  v.  Burhanh,  101  TJ.  S.  514  (25  L.  ed.  929)  ;  Quin- 
by  V.  Coulan,  104  U.  S.  420  (26  L.  ed.  800) ;  Steel  v. 
Smelting  Co.,  106  U.  S.  447  (27  L.  ed.  226)  ;  Baldwin 
V.  StarTcs,  107  TJ.  S.  463  (27  L.  ed.  526)  ;  Bohall  v.  Dilla,. 
114  U.  S.  47  (29  L.  ed.  61) ;  Lee  v.  Johnson,  116  U.  S. 
48   (29  L.  ed.  570) ;  St,  Louis  Smelting  Co.  v.  Kemp,. 
104  U.  S.  636  (26  L.  ed.  875) ;  Oale  v.  Best,  12  Am.  St. 
Eep.  44.     From  these  authorities,  the  conclusion  forces 
itself  upon  us  that  the  appellant  cannot  succeed  upon  his 
complaints  because  of  the  absence  of  special  findings  of 
the  officers  of  the  department  that  there  is  a  deficiency 
in  the  place  lands,  not  satisfied  by  selection,  and  that  the 
particular  lands  claimed  in  the  complaint  to  be  lost  are 
in  fact  lost. 

The  grant  to  the  Northern  Pacific  itself  prohibits  a 
withdrawal,  and  the  withdrawals,  therefore,  of  the  sec- 
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retary  are  nullities  and  void.  This  prohibition  applies 
only  to  lieu  lands.  Northern  Pacific  B.  R.  Co.  v.  Miller, 
7  L.  D.  10 ;  Cole  v.  Northern  Pacific  R.  R.  Co.,  17  L.  D. 
8;  Northern  Pacific  R.  R.  Co.  v.  Davis,  19  L.  D.  87; 
Northern  Pacific  R.  R.  Co.  v.  Sanders,  116  U.  S.  620 
(41  L.  ed.  1148)  ;  Orandin  v.  La  Bar,  57  N.  W.  243.  It 
is  our  contention  that  the  sixth  section  of  the  grant  opens 
the  odd  sections  within  the  indemnity  belt  to  homestead 
settlement,  when  surveyed,  as  well  as  to  selection,  and 
that,  as  the  said  lands  are  appropriated  to  these  two  pur- 
poses, the  land  department  cannot  defeat  either  purpose 
by  withdrawals.  If  these  lands  are  thus  appropriated, 
the  case  of  Burfenning  v.  Chicago^  etc..  By.  Co.,  163  U. 
S.  323  (41  L.  ed.  175)  distinctly  holds  that  the  appro- 
priation cannot  be  defeated. 

No  rights  vested  in  the  Northern  Pacific  as  to  any 
specific  tract  of  indemnity  land  before  selection  and  ap- 
proval. Kansas  Pacifi^c  R.  R.  Co.  v.  Atchison,  etc.,  R. 
R.  Co.,  112  TJ.  S.  414  (28  L.  ed.  794) ;  St.  Paul,  etc., 
R.  R.  Co.  V.  Winona,  etc.,  R.  R.  Co.,  112  U.  S.  720  (28 
L.  ed.  872) ;  Wisconsin  Central  R.  R.  Co.  v.  Price 
County,  133  U.  S.  496  (33  L.  ed.  687) ;  Reser  v.  Carney, 
54  N.  W.  89 ;  Orandin  v.  La  Bar,  57  K  W.  243 ;  Elling 
V.  Thexton,  16  Pac.  931;  Jackson  v.  La  Moure  County, 
46  N.  W.  449. 

The  decisions  of  the  department  that  the  withdrawal 
in  1880  is  void  because  prohibited;  that  the  grant  does 
not  withdraw  the  indemnity  lands;  that  occupancy  of 
an  actual  bona  fide  settler  with  improvement  and  culti- 
vation of  the  land  and  possession  is  sufiicient,  are  so 
numerous,  and  so  much  of  the  said  real  estate  on  the  faith 
of  them  has  been  sold  and  purchased  by  the  people  that 
the  law  of  stare  decisis  applies.  As  to  the  reasons  for  the 
rule,  see  Smith  v.  Ferries  &  C.  H.  By.  Co.,  51  Pac.  714. 
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The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — The  land  in  controversy  in  this  case  is 
within  the  indemnity  limits  of  the  grant  to  the  Northern 
Pacific  Railroad  Company.  In  1882  one  Mrs.  Standifird, 
a  qualified  settler,  located  Upon  the  land,  built  a  house 
and  made  other  improvements,  and  the  defendant,  Cor- 
mode,  by  mesne  conveyances,  succeeded  to  her  rights,  and 
now  holds  under  homestead  patent.  The  appellant  is  the 
grantee'  of  the  railroad  company,  and  brought  this  action 
to  cancel  the  patent  issued  to  the  respondent  and  to  obtain 
possession  of  the  land.  A  demurrer  interposed  by  the 
respondent  was  sustained  and  the  appellant,  electing  to 
stand  upon  his  compftint,  has  appealed  from  the  judg- 
ment against  him.  The  rights  of  the  respective  parties 
were  previously  contested  in  the  land  department,  through 
its  successive  stages,  and  culminated  in  a  decision  in  favor 
of  the  respondent  by  the  secretary  of  the  interior.  The 
land  was  selected  by  the  company  January  5,  1884,  at 
which  time  it  was  occupied  by  a  qualified  settler,  as  stated, 
and  the  land  department  affirmatively  found  that  when 
the  selection  was  made  by  the  company  the  land  was  em- 
braced in  the  bona  fide  settlement  of  Mrs.  Standifird. 
When  the  appellant  purchased  from  the  company  the  case 
was  pending  before  the  land  department. 

Sections  3  and  6  of  the  act  granting  lands  to  aid  in 
the  construction  of  the  railroad  aforesaid  (13  Statutes  at 
Large,  p.  366),  are  the  ones  bearing  especially  upon  the 
questions  involved.  The  more  material  parts  of  §  8  are 
as  follows: 

"  That  there  be,  and  hereby  is,  granted  • 
every  alternate  section  of  public  land,  not  mineral,  desig- 
nated by  odd  numbers,  to  the  amount  of  twenty  alternate 
sections  per  mile,  on  each  side  of  said  railroad  line,  as 
said  company  may  adopt  .  .  .  and  whenever  on 
the  line  thereof,  the  United  States  have  full  title,  not 
reserved,  sold,  granted,  or  otherwise  appropriated,   and 
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free  from  pre-emption,  or  other  claims  or  rights,  at  the 
time  the  line  of  said  road  is  definitely  fixed,  and  a  plat 
thereof  filed  in  the  oflSce  of  the  commissioner  of  the  gen- 
eral land  office ;  and  whenever,  prior  to  said  time,  any  of 
said  sections  or  parts  of  sections  shall  have  been  granted, 
sold,  reserved,  occupied  by  homestead  settlers,  or  pre- 
empted, or  otherwise  disposed  of,  other  lands  shall  be 
selected  by  said  company  in  lieu  thereof,  under  the  direc- 
tion of  the  secretary  of  the  interior,  in  alternate  sections, 
and  designated  by  odd  numbers,  not  more  than  ten  miles 
beyond  the  limits  of  said  alternate  section ;"      ,      .      . 

Section  4  provides  for  the  issuance  of  patents  to  the 
company  upon  the  completion  of  each  twenty-five  consecu- 
tive miles  of  road,  etc. 

"  Sec.  6.  And  be  it  further  enacted.  That  the  president 
of  the  United  States  shall  cause  the  lands  to  be  surveyed 
for  forty  miles  in  width  on  both  sides  of  the  entire  line  of 
said  road,  after  the  general  route  shall  be  fixed,  and  as 
fast  as  may  be  required  by  the  construction  of  said  rail- 
road; and  the  odd  sections  of  land  hereby  granted  shall 
not  be  liable  to  sale,  or  entry,  or  pre-emption  before  or 
after  they  are  surveyed,  except  by  said  company,  as  pro- 
vided by  this  act ;  but  the  provisions  of  the  act  of  Septem- 
ber, eighteen  hundred  and  forty-one,  granting  pre- 
emption rights,  and  the  acts  amendatory  thereof,  and  of 
the  act  entitled  'An  Act  to  secure  homesteads  to  actual 
settlers  on  the  public  domain,'  approved  May  twenty, 
eighteen  hundred  an4  sixty-two,  shall  be,  and  the  same 
are  hereby,  extended  to  all  other  lands  on  the  line  of  said 
road,  when  surveyed,  excepting  those  hereby  granted  to 
said  company.  And  the  reserved  alternate  sections  shall 
not  be  sold  by  the  government  at  a  price  less  than  two 
dollars  and  fifty  cents  per  acre,  when  offered  for  sale." 

Section  12  required  an  acceptance  of  the  terms  and 
conditions  of  the  act  by  the  company  within  two  years 
after  its  passage. 

Appellant  contends  that  the  land  in  controversy  was 
iTvithdrawn  from  sale,  homestead,  pre-emption  or  other 
entry  by  the  terms  of  the  act  aforesaid,  and  remained  so 
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from  and  after  the  date  of  filing  the  map  of  general  route 
on  February  21,  1872,  and  that,  in  addition  to  the  statu- 
tory withdrawal,  the  withdrawal  orders  of  the  land  depart- 
ment segregated  the  premises  from  the  public  domain,  and 
no  right  thereto  could  be  acquired  or  initiated  by  the  re- 
spondent or  any  one  adverse  to  the  company;  so  that  the 
land  was  free  and  clear  of  all  other  rights  and  claims  at 
the  date  of  the  selection  by  the  company.  Questions  re- 
garding the  construction  of  the  act  have  been  before  the 
supreme  court  of  the  United  States  a  number  of  times, 
but  the  matters  at  issue  in  such  cases  do  not  directly  cover 
this  case.  It  would  be  difficult  to  reconcile  all  that  has 
been  said  in  the  discussion  of  the  various  cases  cited,  and 
we  shall  not  undertake  to  consider  them  in  detail.  But, 
taking  a  broad  view  of  the  question  in  considering  the 
primary  effect  of  the  act  as  a  matter  of  public  policy, 
which  is  always  permissible  where  there  is  room  for  con- 
struction and  the  true  intent  is  a  matter  of  doubt,  we  are 
of  the  opinion  that  there  was  no  intention  to  w^ithdraw 
from  actual  settlement  the  immense  quantity  of  lands 
embraced  within  the  indemnity  limits.  This  phase  of 
the  matter  has  received  consideration  in  a  number  of  cases. 
Attention  is  called  to  the  fact  that  it  was  expected  when 
the  law  was  enacted  that  the  road  would  be  speedily  con- 
structed, and  that  it  would  traverse,  in  the  main,  a  prac- 
tically unoccupied  territory,  and  that  there  would  be  con- 
sequently no  great  loss  of  lands  within  the  place  limits. 
It  might  well  have  been  considered  that  there  would  be 
ample  lands  within  the  indemnity  limits  to  make  good 
such  losses,  although  these  lands  were  open  to  settlement 
at  all  times  prior  to  their  actual  selection.  See  Northern 
Pacific  R.  R.  Co.  v.  Musser-Sauntry  Land,  etc.,  Co.,  168 
U.  S.  604  (18  Sup.  Ct.  205).  And,  after  a  consideration 
of  the  numerous  cases  cited  in  the  briefs,,  we  are  of  the 
opinion  that  the  grant  did  not  take  effect  as  to  any  lands 
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within  the  indemnity  limits  until  actually  selected  by  the 
<5ompany,  and  that  prior  thereto  they  were  open  to  settle- 
ment. It  has  been  the  long  continued  policy  of  the  gov- 
ernment to  facilitate  the  settlement  of  its  unoccupied 
lands,  and  so  great  a  restriction  as  this  would  have  been, 
under  the  company's  contention,  could  hardly  have  been 
contemplated.  The  departmental  withdrawal  was  subse- 
quently set  aside,  and  cannot  operate  to  extend  the  pro- 
visions of  the  act.  Those  parts  of  the  discussion  or  state- 
ments in  some  of  the  cases  most  relied  upon  by  the  appel- 
lant are  not  in  harmony  with  the  later  expressions  of  the 
court,  especially  in  Northern  Pacific  R,  R.  Co,  v.  Golhum, 
164  TJ.  S.  383  (17  Sup.  Ct.  98),  and  Northern  Pacific 
B.  R.  Co.  V.  Sanders,  166  TJ.  S.  620  (17  Sup.  Ct.  671). 
Also  the  prevailing  and  long  continued  construction  of  the 
act  by  the  land  department  is  entitled  to  great  weight  in 
determining  the  questions  raised.  Many  patents  have 
been  issued  thereunder  to  settlers  who  are  now  occupying 
the  lands,  as  in  this  case,  and  doubtless  frequent  transfers 
have  been  made  to  others,  who  have  regarded  the  title  as 
perfect;  for  the  issuance  of  a  patent  is  regarded  by  the 
conmion  mind  as  conclusive,  and,  if  it  is  a  matter  of  doubt, 
the  overturning  of  these  rights  and  the  construction  of 
the  land  department  should  be  reserved  for  the  considera- 
tion of  the  highest  court  in  the  land. 

Furthermore,  it  is  most  strenuously  insisted  by  the  re- 
spondent that  the  case  must  be  decided  in  his  favor  on 
the  ground  that  it  does  not  appear  that  there  was  any  find- 
ing by  the  land  department  that  there  was  any  deficiency 
in  place  lands,  and  that  under  the  familiar  rule  applied 
to  judgments,  if  an  aflirmative  finding  that  there  was  no 
loss  of  place  limits  was  necessary,  then  that  such  finding 
would  be  presumed ;  that  all  presumptions  are  in  favor  of 
the  regularity  of  the  proceedings  in  the  land  department 
to  sustain  a  patent.    The  appellant  has  undertaken  to  con- 
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elude  this  matter  by  averment  in  his  complaint,  and  con- 
tends that  the  indemnity  lands  were  appropriated  without 
selection  by  reason  of  the  deficiency  in  place  limits,  and 
that  the  court  is  boimd  by  the  allegations  of  the  complaint 
in  this  particular.  There  is  no  allegation,  however,  that 
there  was  a  finding  by  the  secretary  of  the  interior  or  in 
the  proceedings  before  the  land  department  that  there 
was  a  deficiency  in  place  limits.  And  it  seems  to  us  that, 
to  enable  the  company  to  claim  this  land,  there  must  have 
been  a  finding  that  there  was  a  deficiency  within  the  place 
limits  for  which  the  lands  claimed  were  taken,  or  that  it 
was  conclusively  established  in  the  proceedings  before  the 
department.  This  matter  was  a  question  of  fact,  essen- 
tially within  the  jurisdiction  of  the  land  department,  and 
its  judgment  should  be  sustained,  unless  it  appears  that 
it  is  in  conflict  with  the  facts  therein  found  or  established. 
It  may  have  been  found  that  there  was  no  deficiency  en- 
titling the  company  to  select  these  lands.  It  was  found 
that,  when  the  selection  was  made,  the  land  was  oceupied 
by  a  qualified  settler,  and  the  company,  therefore,  not 
entitled  to  take  it.  The  contention  of  the  appellant  with 
reference  to  the  allegations  of  the  complaint  in  this  respect 
are,  in  our  opinion,  overborne  by  the  authorities.  John- 
son V.  Drew,  171  U.  S.  93  (18  Sup.  Ct  800) ;  Durango 
Land  &  Coal  Co,  v,  Evans,  80  Fed.  425;  Oale  v.  Best, 
78  Cal.  235  (20  Pac.  550,  12  Am.  St.  Rep.  44) ;  New 
Dunderberg  Min.  Co.  v.  Old,  79  Fed.  598. 
The  judgment  of  the  lower  court  is  affirmed. 

Reavis,  Dunbar,  Gordon  and  Anders,  JJ.,  oononr. 
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I  No.  2976.    Decided  December  1,  1808.] 

E.  Kasch,  Appellant,  v.  J.  P.  Nelson  et  ah.  Respondents. 

DISMISSAL  OF  AFPEAL — SEBVIGE  AND  RILING  OF  ITOTIGE  AKD  BOND. 

An  appeal  will  be  dismissed  where  there  is  no  proof  in  the 
record  of  the  serrice  of  the  appeal  notice  or  of  the  time  of  its 
filing;  also,  when  the  record  fails  to  show  the  time  of  filing  of 
the  appeal  bond. 

Appeal  from  Superior  Court,  Skagit  County. — ^Hon. 
Jesse  P.  Houseb,  Judge.    Appeal  dismissed. 

Stratton  &  Powell,  and  JET.  D.  Allison,  for  appellant. 
Dorr  &  Hadley,  for  respondents. 

Pee  Cueiam. — The  record  fails  to  show  that  this  court 
has  jurisdiction  of  the  appeal  in  this  case,  both  with  regard 
to  the  giving  of  a  notice  of  appeal  and  filing  of  a  bond. 
There  is  a  prepared  notice  in  the.  record,  but  no  proof  of 
its  service  or  of  the  time  of  its  filing.  A  copy  of  an  appeal 
bond  also  appears,  but  with  nothing  to  indicate  when  it 
was  filed  in  the  lower  court.  For  these  reasons,  the  appeal 
is  dismissed. 


[No.  2988.    Decided  December  6, 1808.] 

James  P.  Db  Mattos,  Respondent,  v.  B.  C.  Jordan  et  ah,  ^mI^ 

2St   214 

Appellants, 

BUILDIITG  GOIVTBACrr — CEBTIIIOATE  OF  ABOHTTBOT — ^LIABILrrY  OF  SUBS- 

I 

TIES  ON  BOm) — ^ESTOPPEL. 

Under  a  clause  In  a  building  contract,  providing  that  the 
expenses  incurred  by  the  owner  for  furnishing  materials  and 
finishing  the  work  abandoned  by  the  contractor  should  be 
audited  and  certified  by  the  architect,  the  sureties  on  the  build- 
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ing  bond  cannot  be  rendered  liable  for  such  expenditures  unless 
the  architect's  certificate  Is  made  in  writing. 

Where  such  certificate  is  obtained  several  years  after  the 
completion  of  the  work,  and  subsequent  to  the  commencement 
of  an  action  against  the  sureties,  it  comes  too  late,  as  it  should 
have  been  obtained  in  the  first  place,  as  a  basis  for  the  claim 
against  the  sureties. 

The  fact  that  sureties  on  a  building  contractor's  bond  had 
denied  liability  upon  the  bond  would  not  estop  them  from  alleg- 
ing the  owner's  failure  to  furnish  the  architect's  certificate  of 
expenditures,  where  the  building  had  been  completed  by  the 
owner  after  abandonment  by  the  contractor. 

Appeal  from  Superior  Court,  Whatcom  County. — ^Hocl 
Jesse  P.  Houseb,  Judge.    Reversed. 

Dorr  &  Hadlet/j  and  Black  <&  Learning,  for  appellants. 
8.  M.  Bruce,  and  Kerr  &  McCord,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — For  a  former  opinion  in  this  cause,  see 
15  Wash.  378  (48  Pac.  402),  where  it  was  reversed  and 
remanded  for  a  new  trial.    In  so  doing,  the  court  said : 

"  In  view  of  the  fact  that  a  new  trial  must  be  awarded, 
we  deem  it  proper  to  observe  that  appellant  can,  under  the 
terms  of  the  contract,  only  recover  such  of  the  expense 
incurred  by  him  for  furnishing  materials  or  finishing  the 
work  as  shall  have  been  audited  and  certified  by  the  archi- 
tect. No  estimates  of  the  architect  were  required  after  the 
contractor  abandoned  his  contract,  but  it  was  explicitly 
agreed  that  the  expenses  incurred  by  the  owner  for  ma- 
terials and  labor  should  be  audited  and  certified  by  the 
architect  and  that  his  certificate  should  be  conclusive  upon 
the  parties.  The  purpose  of  this  provision  was  to  protect 
the  sureties  against  excessive  and  unjust  charges  for  work 
and  material,  and  it  was  agreed  that  the  certificate  of  the 
architect  should  be  conclusive  as  to  the  amount  of  expenses 
incurred  by  the  owner.  It  is  evident  that  in  no  event  can 
appellant  recover  more  than  the  amount  of  damage  he  has 
sustained  by  reason  of  the  default  of  the  contractor." 
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The  defendants  have  again  appealed  from  the  judgment 
obtained  against  them  upon  the  last  trial.  A  number  of 
questions  have  been  urged  as  error,  but,  as  one  of  them 
disposes  of  the  case,  that  one  only  will  be  considered.  The 
controversy  arises  upon  the  clause  contained  in  the  con- 
tract providing  that  the  expenses  incurred  by  the  owner 
for  furnishing  materials  and  finishing  the  work  should  be 
audited  and  certified  by  the  architect.  No  written  certifi- 
cate was  obtained  from  the  architect  prior  to  the  com- 
mencement of  the  action,  and  respondent  contends  that 
none  was  required,  but  that  an  oral  approval  was  sufficient, 
and  that  it  was  proved  that  the  architect  did  examine  the 
claims  and  orally  approve  them.  But  it  seems  to  us  that 
the  contract  fairly  contemplated  that  the  certificate  should 
be  in  writing.  The  sureties  should  not  have  been  put  to 
the  trouble  of  attending  from  time  to  time  when  the  archi- 
tect examined  these  claims,  in  order  to  know  what  was 
done,  but  had  a  right  to  have  them  certified  in  writing. 
It  does  not  appear  that  they  did  attend,  or  had  any  notice. 
The  ordinary  meaning  of  such  a  clause  is  that  the  approval 
shall  be  evidenced  by  a  writing,  and  this  is  the  customary 
method  of  certifying.  We  are  of  the  opinion  that  the 
proof  was  insufficient. 

It  is  next  contended  by  the  respondent  that  the  certifi- 
cates could  be  furnished  at  any  time;  and  several  years 
after  the  completion  of  the  work,  and  after  the  action  was 
commenced,  a  written  certificate  was  obtained,  but  this 
came  too  late,  for  it  was  necessary  to  obtain  it  in  the  first 
instance,  under  the  contract,  as  a  basis  for  the  claim 
against  the  sureties. 

It  is  also  contended  by  the  respondent  that  the  sureties 
are  estopped  from  alleging  a  non-compliance  by  the 
plaintiff  with  the  contract  in  this  particular,  because  they 
had  previously  denied  any  liability  on  the  bond;  but  we 
fail  to  see  how  this  matter  should  estop  them  from  resist- 
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ing  payment  on  the  ground  stated.  The  question  with 
reference  to  the  certificate  was  raised  at  various  stages 
during  the  progress  of  the  case,  and  we  are  of  the  opinion 
that  the  court  erred  in  ruling  against  the  defendants 
thereon. 

Beversed  and  remanded,  with  instructions  to  dismiss. 

Andsbs,  Gk>BDON  and  Dui^bab,  JJ.,  concur. 


[No.  3029.    Decided  December  6, 1898.] 

Jans  Bukkbb,  Respondent,  v.  Babnby  H.  Hattbitp  et  al.. 

Appellants, 

wane's  sepabate  fbopebtt — uabujtt  wor  husband's  debts. 

Where  there  is  no  proof  of  when  the  marriage  relation  be- 
tween husband  and  wife  was  assumed,  and  nothing  to  show  that 
a  promissory  note  in  her  favor  was  community  property,  the 
maker  of  the  note  Is  not  entitled  to  ofEset  a  bar  bill  due  him 
from  the  husband  against  the  amount  due  on  the  note  to  the 
wife. 

Appeal  from  Superior  Court,  Whitman  County. — ^Hon. 
William  McDonald,  Judge.    Affirmed. 

V.  E.  Bull,  and  Wyman  dc  Neill,  for  appellants. 

/.  W.  Mathews  J  and  Hanna  &  Hanna,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

GoBDON,  J. — This  action  was  brought  to  recover  an  al- 
leged balance  due  on  a  promissory  note  executed  and  de- 
livered by  the  defendants  (who  are  husband  and  wife)  to 
the  plaintiff.  The  answer  admitted  the  execution  and  de- 
livery, and  alleged  payment.  From  a  judgment  in  plaint- 
iff's favor,  entered  upon  the  verdict  of  a  jury,  and  from 
an  order  denying  a  new  trial,  the  defendants  have  ap- 
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pealed.  It  appears  from  the  record  that  on  the  22d  day 
of  August,  1894,  the  note  being  then  overdue,  the  appel- 
lant Barney  H.  Hattrup  and  E.  Bunker,  respondent's  hus- 
band, met  at  appellant's  place  of  business  and  agreed  that 
there  was  then  due  upon  the  note,  after  making  sundry 
reductions  for  credits,  the  sum  of  $716.41,  principal  and 
interest ;  and  after  deducting  an  account  against  plaintiff's 
husband  for  liquors,  amounting  to  $198.75,  together  with 
some  minor  items,  all  of  which  was  agreed  to  by  the  hus- 
band, appellant  made  his  check  in  respondent's  favor  for 
the  sum  of  $526.25,  in  full  payment  of  the  balance,  and 
received  from  the  husband  the  possession  of  the  note.  This 
check  was,  on  the  same  day,  delivered  to  the  respondent, 
who  immediately  repudiated  the  transaction,  and  offered 
to  return  the  check,  and  demanded  a  return  to  her  of  the 
note.  There  is  some  contention  as  to  what  rate  of  interest 
plaintiff  was  entitled  to  claim,  the  difference  amounting 
to  about  $45 ;  but  the  evidence  conclusively  shows  that  the 
parties  agreed  upon  the  balance  that  was  due  at  the  time 
that  the  transaction  in  question  occurred,  and  we  deem  it 
xmnecessary  to  go  beyond  that.  The  main  question  is, 
therefore,  was  the  defendant  entitled  to  offset  against  this 
note  the  bar  bill  incurred  at  appellant's  saloon  by  the  hus- 
band of  the  respondent  ?  There  was  evidence  given  at  the 
trial  tending  to  show  that  the  different  payments  made  on 
the  note  were  made  to  the  husband ;  but  this  evidence  was 
offered  for  the  sole  purpose  of  showing  that  the  husband 
had  authority,  as  agent  of  his  wife,  to  receive  payment, 
and  such  authority  is  not  questioned  by  the  respondent.  It 
is  urged  that,  plaintiff  being  a  married  woman,  the  pre- 
sumption is  that  the  note  itself  was  community  property, 
and  consequently  liable  for  the  separate  debt  of  the  hus- 
band. But  the  pleadings  raise  no  such  issue,  nor  was 
there  any  evidence  at  the  trial  to  support  such  theory.  Nor 
can  it  be  told  from  an  inspection  of  the  record  when  the 
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parties  were  married,  whether  before  or  after  the  note  was 
given.  It  does  appear  that  the  court,  in  charging  the  jury, 
instructed  with  reference  to  the  community  rights  of  hus- 
band and  wife ;  but  these  instructions  could  not  have  been 
to  the  prejudice  of  the  defendant,  because,  as  a  matter 
of  law,  upon  the  case  as  made  by  the  pleadings  and  proof, 
the  note  in  question  was  the  personal  property  of  the  re- 
spondent. The  instructions  were  therefore  more  favorable 
to  the  appellants  than  they  were,  as  a  matter  of  law,  en- 
titled to,  and  appellants  cannot  avail  themselves  of  any 
error  in  the  charge  as  respects  this  phase. 

We  think  that  the  verdict  is  supported  by  the  evidence, 
and  that  no  reversible  error  was  committed.    Affirmed. 

Scott,  C.  J.,  and  Duis^bab,  Andebs  and  Reavis,  JJ., 
concur. 


[No.  2956.    Decided  December  8,  1898.] 

gp  ggp,       G.  B.  Dennis  et  aL,  Appellants,  v.  Nobthebn  Pacific 
go  gg  Eailway  Company,  Respondent 

83    474 

REFORMATION    OF    DEED — MISTAKE — SUBSEQUENT    FUBCHASEB — ^NOTIGE 

— ^LACHES. 

Where  a  contract  for  the  sale  of  land  agreed  upon  provided 
for  the  reservation  by  the  grantor  of  a  right  of  way,  but  through 
a  mistake  of  the  grantor's  agent  in  selecting  the  proper  blank 
form  of  deed,  a  conveyance  of  the  land  was  made  free  of  such 
reservation,  the  deed  may  be  corrected  in  equity  on  the  ground 
of  mutual  mistake. 

Where  a  railroad  company  makes  a  deed  of  premises  owned 
by  it  under  a  congressional  land  grant,  giving  it  a  right  of  way 
400  feet  wide,  a  portion  of  which  it  was  using  in  the  operation 
of  its  road,  but  by  mutual  mistake  the  deed  omitted  the  reser- 
vation, though  agreed  to  by  the  grantee,  a  subsequent  grantee 
cannot  be  regarded  as  an  innocent  purchaser,  in  view  of  such 
public  statute,  and  when  he  resided  in  the  vicinity  for  nearly 
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two  years  and  must  have  had  actual  notice  that  the  railroad 
was  In  possession  of  the  right  of  way  and  operating  Its  trains 
over  it,  and  when  it  was  a  matter  of  general  notoriety  that  the 
railroad's  right  of  way  was  not  confined  to  the  width  of  its  road- 
bed, but  that  its  ownership  comprised  a  strip  400  feet  wide. 

The  fact  that  a  grantor  does  not  begin  an  action  against  a 
subsequent  grantee  immediately  upon  discovery  of  a  mistake  in 
the  deed  to  the  prior  grantee  does  not  amount  to  laches,  where 
such  subsequent  grantee  is  chargeable  with  knowledge  of  the 
mistake. 

Appeal  from  Superior  Cottrt,  Spokane  County. — ^Hon. 
L£A27DEB  H.  Pbatheb,  Judge,    Affirmed. 

Graves,  Wolf  &  Graves,  for  appellants. 

William  T.  Stoll,  John  M,  Bunn,  and  E.  C.  Macdonald, 
for  respondent. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — This  is  a  suit  in  equity,  brought  in  1890, 
by  the  plaintiffs  and  appellants,  Dennis  and  Bradley,  al- 
leging themselves  to  be  the  owners  of  certain  property,  to 
restrain  by  injunction  the  Northern  Pacific  Eailroad  Com- 
pany from  grading  and  improving  said  property.  In  1896 
the  ^JsTorthem  Pacific  Railway  Company  was  substituted 
as  a  party  defendant  for  the  !N'orthem  Pacific  Bailroad 
Company,  the  railway  company  having  succeeded  to  all 
the  rights  and  liabilities  of  the  railroad  company.  An 
epitomized  statement  of  the  case  is  as  follows :  The  !N'orth- 
em  Pacific  Railroad  Company,  in  1864,  was  granted  by 
congress  a  right  of  way  through  the  public  lands  to  the  ex- 
tent of  two  hundred  feet  in  width  on  each  side  of  the  road 
bed  where  it  should  pass  through  the  public  domain.  It 
located  its  road  through  Washington  Territory  and  over 
the  lands  mentioned  in  plaintiffs'  complaint,  viz.,  the  south 
half  of  the  southeast  quarter  of  section  17,  township  25 
north,  of  range  43  east,  W.  M.  It  afterwards  became 
possessed  of  the  land  in  question,  including  the  right  of 

21—20  WASH. 
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way,  a  strip  four  hundred  feet  wide.  In  1881  it  con- 
tracted to  sell  said  quarter  section  of  land  to  one  Dodge. 
By  the  terms  of  said  written  contract  it  reserved  from  such 
sale  a  strip  of  land  four  hundred  feet  in  width  across  said 
section,  and  in  1885  it  executed  a  deed  to  Dodge  for  this 
realty  in  conformity  with  the  contract,  but  alleges  that  by 
mistake  the  reservation  of  four  hundred  feet  across  it  was 
omitted  from  the  deed.  In  1887,  Dodge  conveyed  the  land 
to  the  plaintiffs  for  a  consideration  of  $8,000.  At  the  time 
the  deed  was  made  to  Dodge,  the  company  had  constructed 
the  road  and  was  operating  the  same  through  the  lands 
aforesaid,  and  the  road  was  also  in  operation  at  the  time 
of  the  purchase  of  the  land  from  Dodge  by  the  appellants, 
and  is  in  operation  yet.  The  testimony  shows  that  the 
omission  was  made  by  the  mistake  of  the  scrivener  of  the 
Northern  Pacific  Eailroad  Company ;  that  there  were  two 
sets  of  blanks  which  were  used  in  making  out  deeds  under 
these  contracts,  one  marked  "50  A.**  and  the  other  "50  B." ; 
that  50  A.  was  intended  for  lands  which  were  distant 
from  the  line  of  the  road  and  did  not  have  any 
reservation  of  right  of  way  incorporated;  that  the 
one  marked  50  B.  included  the  right  of  way  reservation, 
and  through  a  mistake  the  50  A.  was  used  instead 
of  the  50  B.  This  mistake  was  discovered  by  the  railroad 
company  prior  to  the  sale  of  the  lands  by  Dodge  to  the 
appellants.  The  testimony  shows  that  the  appellants  were 
residents  of  Spokane,  and  had  been  residents  thereof  for  a 
year  and  a  half  or  two  years ;  that  the  land  in  question  is 
adjacent  to  the  city  of  Spokane  and  that  it  has  been  laid 
oflf  by  the  appellants  in  town  lots.  The  lower  court  found 
that  the  deed  which  was  made  by  the  railroad  company  to 
Dodge  did  not  express  the  intention  of  the  parties,  and 
that  it  was  their  intention  to  incorporate  in  the  deed  the 
reservation  of  the  four  hundred  foot  strip  of  land,  and 
adjudged  that  the  deed  should  be  reformed  and  the  title  of 
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the  railroad  company  quieted^  which  was  the  relief  asked 
for  by  the  company.  Substantially  all  the  findings  of  fact 
and  conclusions  of  law  were  excepted  to  by  the  appellants. 
It  is  tha  contention  of  the  appellants^  in  the  first  place, 
that  the  mistake  proven  here,  if  it  was  a  mistake,  cannot  be 
corrected  by  a  court  of  equity,  and  they  quote  from  Pom- 
eroy's  Equity  Jurisprudence  (Vol.  8,  §  1376),  where  that 
author  says : 

"  Equity  has  jurisdiction  to  reform  written  instruments 
in  but  two  well  defined  cases :  1.  Where  there  is  a  mutual 
mistake, — ^that  is,  where  there  has  been  a  meeting  of  minds, 
— an  agreement  actually  entered  into,  but  the  contract, 
deed,  settlement,  or  other  instrument,  in  its  written  form, 
does  not  express  what  was  really  intended  by  the  parties 
thereto;  and  2.  Where  there  has  been  a  mistake  of  one 
party  accompanied  by  fraud  or  other  inequitable  conduct 
of  the  remaining  parties.  In  such  cases  the  instrument 
may  be  made  to  conform  to  the  agreement  or  transaction 
entered  into  according  to  the  intention  of  the  parties." 

It  is  insisted  that  this  case  does  not  fall  within  either 
condition.  But  it  seems  to  us,  from  a  perusal  of  the  testi- 
mony in  this  case,  that  it  is  brought  squarely  within  the 
first  proposition,  and  that  there  was  a  mutual  mistake; 
that  the  minds  of  the  parties  met  and  agreed  upon  the  pur- 
chase of  this  land  with  a  reservation  to  the  company  of  the 
four  himdred  foot  strip.  That  that  agreement  was  evi- 
denced by  the  contract  which  was  introduced  in  evidence 
is  plain,  and  it  is  just  as  plain  that  the  consummation  or 
final  execution  of  the  contract  by  deed  did  not  express  the 
intention  of  the  parties  which  had  been  incorporated  into 
the  contract.  A  deed,  in  one  sense,  may  be  said  to  be  a 
unilateral  instrument ;  but  the  making  of  the  deed  on  the 
part  of  the  company  and  the  acceptance  of  it  by  Dodge  was 
the  final  culmination  of  all  prior  agreements  on  the  sub- 
ject ;  and,  if  it  did  not  express  those  prior  agreements,  then 
it  falls  within  the  same  rule  as  any  other  contract  which 
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ifl  BOTight  to  be  reformed.  In  Elliott  v.  Sackett,  108  U.  8. 
132  (2  Sup.  Ct.  375),  where  a  deed  was  executed  contain- 
ing an  assumption  of  a  debt  which  was  not  a  part  of  the 
agreement,  it  was  held  that  there  was  a  departure  in  the 
deed,  by  a  mutual  mistake,  from  the  terms  of  the  actua] 
agreement,  and  that  the  deed  should  be  reformed  by  strik- 
ing therefrom  the  words  stating  that  Elliott  assumed  and 
agreed  to  pay  the  $9,000  debt  as  a  part  of  the  considera- 
tion.   In  that  case  the  court  said : 

"  The  actual  contract  of  the  parties,  as  understood  by 
both  of  them,  is  shown  by  the  written  agreement.  Nothing 
was  agreed  upon  to  vary  that.  Sackett,  as  he  shows  by  hi& 
testimony,  knew  the  difference  as  to  liability  which  the 
difference  in  the  language  would  make,  and  knew  what 
the  language  of  the  written  agreement  was,  and  must  be 
held  to  have  understood  it  to  mean  what  it  does  mean,  and 
to  have  known  that  Elliott  understood  it  in  the  same  sense. 
So,  in  the  departure  from  it  in  the  deed,  there  was  a 
mutual  mistake,  it  not  being  shown,  as  set  up  in  the  answer 
of  Sackett,  that  there  was  an  intention,  fully  and  fairly 
understood  by  both  parties,  that  in  the  deed  Elliott  should 
assume  and  agree  to  pay  the  incumbrance.  Under  all  the 
circumstances  proved  in  this  case,  .  .  .  Elliott  had 
a  right  to  presume  that  the  deed  would  conform  to  the  writ- 
ten agreement,  and  was  not  guilty  of  such  negligence  or 
laches,  in  not  observing  the  provisions  of  the  deed,  as 
should  preclude  him  from  relief." 

In  conclusion  the  court  says,  after  citing  Snell  v.  Insur- 
ance Co.,  98  TJ.  S.  95 : 

"  Within  those  principles  this  is  a  case  where,  in  the 
preparation  of  the  deed  to  Elliott,  there  was,  by  mutual 
mistake,  a  failure  to  embody  in  the  deed  the  actual  agree- 
ment of  the  parties  as  evidenced  by  the  prior  written  agree- 
ment. The  meaning  of  that  prior  agreement  is  clear,  and 
nothing  occurred  between  the  parties,  after  it  was  signed 
and  delivered,  to  vary  its  terms,  except  the  mere  fact  of 
the  delivery  of  the  deed,  the  terms  of  which  are  complained 
of  and  sought  to  be  reformed.     The  deed  did  not  effect 
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what  both  the  parties  intended  hj  the  actual  oontract  which 
they  made,  and  the  case  is  one  for  the  interposition  of  a 
<30urt  of  equity." 

The  appellants,  in  their  reply  brief,  undertake  to  dis- 
tinguish this  case  from  the  case  at  bar,  and,  of  course,  it 
<san  be  distinguished  so  far  as  some  of  the  facts  of  the  case 
are  concerned ;  but  the  principles  announced  by  the  court, 
it  seems  to  us,  bear  directly  upon  the  facts  of  this  case.  It 
is  true  that  in  the  case  at  bar  the  deed  was  made  by  the 
agent  of  the  party  who  asks  for  the  reformation,  and  in 
the  case  just  quoted  it  was  made  by  the  defendant  to  the 
action.  But  it  is  just  as  clear  in  this  case?  as  in  that,  that 
the  meaning  of  the  prior  agreement  is  plain  and  that 
nothing  occurred  after  it  was  signed  and  delivered,  to  vary 
its  terms ;  and  it  is  equally  clear  that  the  deed  did  not  effect 
what  both  parties  intended  by  the  original  contract  which 
they  made.  In  the  case  quoted  above,  viz.,  Snell  v.  Insur- 
unce  Co.,  where  it  was  alleged  that  the  policy  issued  by  the 
insurance  company  did  not  correspond  with  the  agreement, 
and  where  it  was  held  that  such  policy  should  be  reformed 
to  correspond  with  said  agreement,  the  court  said : 

"  We  have  before  us  a  contract  from  which,  by  mistake, 
n:iaterial  stipulations  have  been  omitted,  whereby  the  true 
intent  and  meaning  of  the  parties  are  not  fully  or  accu- 
rately expressed.  A  definite,  concluded  agreement  as  to 
insurance,  which,  in  point  of  time,  preceded  the  prepara- 
tion and  delivery  of  the  policy,  is  established  by  legal  and 
exact  evidence,  which  removes  all  doubt  as  to  the  under- 
standing of  the  parties." 

It  seems  to  us  that  the  language  used  in  that  case  might 
be  properly  applied  to  the  facts  in  the  case  at  bar.  The 
contract  was  explicit  as  to  the  reservation  of  the  four  hun- 
dred foot  strip  right  of  way,  and  the  right  of  a  court  of 
equity  to  correct  a  mistake  of  this  kind  ought  not  to  be 
doubted.    In  that  case  the  court  quoted  approvingly  from 
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CHlUspie  V.  Moon,  2  Johns.  Ch.  585  (7  Am.  Dec  659)^ 
where  Chancellor  Kent  said : 

"  *I  have  looked  into  most,  if  not  all,  of  the  cases  on  this 
branch  of  equity  jurisdiction,  and  it  appears  to  me  to  be 
established,  and  on  great  and  essential  grounds  of  justice, 
that  relief  can  be  had  against  any  deed  or  contract  in  writ- 
ing, founded  in  mistake  or  fraud.  The  mistake  may  be 
shown  by  parol  proof,  and  the  relief  granted  to  the  injured 
party,  whether  he  sets  up  the  mistake  affirmatively,  by  bill, 
or  as  a  defense.'  In  the  same  case  he  said:  'It  appears 
to  be  the  steady  language  of  the  English  chancery  for  the 
last  seventy  years  and  of  all  the  compilers  of  the  doctrines 
of  that  court,  that  a  party  may  be  admitted  to  show,  by 
parol  proof,  a  mistake  as  well  as  fraud,  in  the  execution 
of  a  deed  or  other  writing.'  And  such  is  the  settled  law  of 
this  court." 

In  Hunt  V.  Rousmaniere's  Admrs.,  1  Pet.  1,  a  case 
which  was  before  the  supreme  court  of  the  United  States 
several  times,  and  which  has  attracted  great  attention,  it 
was  not  only  held  that  a  mistake  of  fact  could  be  corrected, 
but  the  doctrine  was  extended  in  certain  cases  to  mistakes 
of  law,  which  it  is  not  necessary  to  discuss  here.  But  the 
general  rule  was  announced,  and  the  reason  for  it,  in  the 
following  language: 

"  The  execution  of  agreements,  fairly  and  legally  entered 
into,  is  one  of  the  peculiar  branches  of  equity  jurisdiction; 
and  if  the  instrument  which  is  intended  to  execute  tiie 
agreement,  be,  from  any  cause,  insufficient  for  that  pur- 
pose, the  agreement  remains  as  much  unexecuted  as  if  one 
of  the  parties  had  refused,  altogether,  to  comply  with  his 
engagement ;  and  a  court  of  equity  will,  in  the  exercise  of 
its  acknowledged  jurisdiction,  afford  relief  in  the  one  case, 
as  well  as  in  the  other,  by  compelling  the  delinquent  party 
fully  to  perform  his  agreement,  according  to  the  terms  of 
it,  and  to  the  manifest  intention  of  the  parties." 

This  doctrine  is  quoted  and  indorsed  in  Walden  v.  Skin- 
ner, 101  U.  S.  577,  and  in  the  15  Am.  &  Eng.  Enc.  Law, 
673,  the  general  rule  is  announced  as  follows : 
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^^A  mistake  in  written  instruments,  caused  by  the  igno- 
ranoe,  mistake  or  negligence  of  the  draughtsman,  will  be 
corrected  in  equity.  It  does  not  matter  whether  the 
draughtsman  was  the  agent  of  the  party  seeking  the  cor- 
rection or  of  the  other  party," — 

and  cites,  among  many  other  authorities,  Canedy  v.  Marcy, 
13  Gray,  373.  This  case  answers  one  contention  of  the 
appellants  in  relation  to  the  blanks  which  the  scrivener 
used.  Chief  Justice  Shaw,  among  other  things,  in  deliver- 
ing the  opinion  of  the  court,  says : 

"  It  is  no  answer  to  say  that  the  scrivener  used  the  words 
which  he  intended  to  use.  It  is  the  mistake  of  the  parties 
to  the  deeds  which  we  are  to  inquire  into." 

In  the  case  at  bar  the  real  meritorious  inquiry  is,  not 
how  the  scrivener  came  to  make  the  mistake,  but,  was  the 
mistake  actually  made,  so  that  the  mutual  agreement  of 
the  parties  was  not  effected  by  the  deed  ?  In  answer  to  the 
contention  of  the  appellants  that  this  was  not  a  mutual  mis- 
take, we  quote  the  following  from  §  868  of  2  Pomeroy's 
Equity  Jurisprudence.  Bef erring  to  mistakes  of  this  kind, 
the  author  says : 

"  It  may  be  common  to  both  parties ;  it  may  be  induced 
or  procured  by  the  conduct  of  the  plaintiff;  or  it  may  be 
an  error  of  the  defendant  alone,  wholly  due  to  himself.  In 
either  case  it  will  be  a  defense." 

See,  also,  Simmons  Creeh  Coal  Go.  v.  Doran,  142  IT.  S. 
417  (12  Sup.  Ct.  239).  In  fact,  the  law  is  so  well  estab- 
lished in  favor  of  the  correction  of  a  mistake  of  the  char- 
acter, shown  in  this  case,  that  it  seems  to  us  to  be  unques- 
tionable, and  on  page  7  of  their  reply  brief  it  is  conceded 
by  the  appellants  that  the  rule  established  by  the  respond- 
ent's citations,  and  which  is  undoubtedly  the  law,  is  that, 
\ivhere  the  minds  of  the  parties  have  met,  but  through  mis- 
take, no  matter  whose,  the  written  instrument  does  not  cor- 
rectly state  the  agreement  which  the  parties  actually  made. 
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then  it  may  be  reformed  so  as  to  express  that  which  the 
parties  intended  it  should  express ;  and  it  is  conceded  that 
this  is  the  mistake  upon  which  counsel  must  rely  to  estab- 
lish their  case.  We  accept  this  construction  of  the  law  as 
a  correct  one,  and  think  that  in  its  application  to  the  case 
at  bar  the  deed  should  be  reformed.  We  also  note  the  cita- 
tions in  appellants'  brief  to  cases  from  this  court,  and  re- 
aflSrm  the  doctrine  therein  announced, — ^that,  before  the 
terms  of  a  written  instrument  can  be  interfered  with,  the 
proof  must  be  clear  and  convincing.  But  to  our  minds 
the  proof  in  this  case  is  most  clear  and  convincing  that 
the  deed  did  not  express  the  real  agreement  of  the  parties. 
In  Pitcher  v.  Hennessey,  48  N.  Y.  415,  it  was  decided 
that: 

"  Parties  to  an  agreement  may  be  mistaken  as  to  some 
material  fact  connected  therewith,  which  formed  the  con- 
sideration thereof  or  inducement  thereto,  on  the  one  side 
or  the  other;  or  they  may  simply  make  a  mistake  in  re- 
ducing their  agreement  to  writing.  In  the  former  case, 
before  the  agreement  can  be  reformed,  it  must  be  shown 
that  the  mistake  is  one  of  fact,  and  mutual ;  in  the  latter 
case  it  may  be  a  mistake  of  the  draftsman,  or  one  party 
only,  and  it  may  be  a  mistake  of  law  or  of  fact." 

In  Bom  V.  Schrenkeisen,  110  N.  Y.  55  (17  N".  E.  339), 
it  was  held  that  where  there  is  no  mistake  as  to  the  terms  of 
an  agreement,  but  through  a  mistake  of  the  scrivener,  or  by 
any  other  inadvertence  in  reducing  it  to  writing,  the  instru- 
ment does  not  express  the  agreement  actually  made,  it  may 
be  reformed  by  the  court.  Menomonee  Locomotive  Mnfg. 
Co.  V,  Langworthy,  18  Wis.  444,  is  a  case  where  a  bill  of 
sale  of  personal  property  from  plaintiff  to  defendant  was 
properly  reformed  on  the  ground  that,  by  mistake  of  the 
plaintiff's  secretary,  who  drew  the  bill,  it  had  been  made 
to  include  articles  which  did  not  belong  to  plaintiff,  and 
which  were  not,  in  fact,  included  in  the  negotiations  and 
agreement  of  sale  between  the  parties. 
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But  it  is  contended  by  the  appellants  that,  even  conced- 
ing the  mistake  to  have  been  such  a  mistake  as  could  be 
corrected  by  a  court  of  equity  as  between  the  parties  to  the 
contract,  the  appellants  here  are  not  bound  by  the  rule,  for 
the  reason  that  they  are  innocent  purchasers  and  that,  no 
matter  what  the  equities  may  be  between  the  railroad  com- 
pany and  Dodge,  they  having  bought  without  notice,  their 
title  should  be  protected,  especially  inasmuch  as  the  mis- 
take was  caused  by  the  action  of  the  respondents.  This,  to 
our  minds,  is  a  very  much  more  difficult  question  than  the 
one  we  have  been  discussing,  and  it  must  be  conceded  at 
the  outset  that,  if  the  appellants  were  innocent  purchasers, 
their  rights  could  not  be  in  any  way  affected  by  any  mis- 
take, however  flagrant,  which  was  made  in  making  the 
contract  between  the  original  parties.  But  it  seems  to  us 
that  the  law  is  well  established  that,  where  a  party  is  in 
possession  of  land,  even  where  the  public  records  show  the 
title  to  be  in  some  one  else,  the  purchaser  cannot  rely  en- 
tirely upon  the  record  testimony,  but  he  must  take  notice 
also  of  the  rights  of  those  who  are  in  possession.  The  doc- 
trine of  constructive  notice  is  itself  the  work  of  evolution. 
Actual  possession  was  at  one  time  considered  the  best  and 
only  notice.  Symbolical  delivery  of  land  by  leaf  or  twig, 
also,  in  certain  stages  of  society,  met  the  requirements  of 
justice.  But  with  changing  conditions  constructive  notice 
by  way  of  registry  became  necessary  for  the  interchange 
of  real  estate.  It  has  never  been  held,  however,  to  be  an 
exclusive  notice,  nor  to  take  the  place  of  actual  notice.  In 
the  old  case  of  Le  Neve  v.  Le  Neve,  decided  in  1747,  2 
White  &  Tudor's  Leading  Cases  in  Equity,  26,  it  was  said 
bv  Lord  Chancellor  EL^lbdwioke  : 

'*  That  the  taking  of  a  legal  estate  after  notice  of  a  prior 
right,  makes  a  person  a  mala  fide  purchaser ;  and  not,  that 
he  is  not  a  purchaser  for  a  valuable  consideration  in  every 
other  respect.  This  is  a  species  of  fraud  and  doltis  vmlus 
itself;  for  he  knew  the  first  purchaser  had  the  clear  right 
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of  the  estate^  and  after  knowing  that,  he  takes  ^Btwsj  the 
right  of  another  person  by  getting  the  legal  estate. '' 

If  this  be  true,  then  not  only  Dodge,  who  assumed  to 
transfer  lands  to  which  he  had  no  title  to  appellants  here, 
but  the  appellants  themselves,  would  be  guilty  of  mala  fides 
in  undertaking  to  set  up  title  to  this  land,  knowing  that  the 
equitable  title  rested  in  the  railroad  company.  But,  on 
the  general  proposition  of  notice  by  possession,  the  editor 
in  commenting  on  that  case  said : 

"  It  may  be  laid  down  as  a  general  rule,  that  a  purchaser 
with  notice  of  a  right  of  another,  is  in  equity  liable,  to  the 
same  extent,  and  in  the  same  manner,  as  the  person  from 
whom  he  made  the  purchase.'^ 

In  Betts  V.  Letcher,  1  S.  D.  182  (46  X.  W.  193),  it  was 
held  that  notice  of  a  prior  unrecorded  conveyance,  or  of 
any  title,  legal  or  equitable,  to  the  premises,  or  knowledge 
and  notice  of  any  facts  which  would  put  a  prudent  person 
upon  inquiry,  impeaches  the  good  faith  of  the  subsequent 
purchaser. 

"  This  doctrine,"  said  the  court,  "springs  from  the  ap- 
parent, not  the  true,  relation  that  the  person  In  possession 
bears  to  the  title.  It  rests  upon  the  theory  that  actual  and 
visible  possession  is  a  fact  of  such  a  character  and  notoriety 
as  cannot  properly  escape  the  observation  of  a  subsequent 
purchaser  or  incumbrancer,  and  is  in  its  nature  sufficient 
to  put  him  on  inquiry  as  to  the  rights  of  the  possessor." 

In  Noyes  v.  Hall,  97  TT.  S.  84,  it  was  held  that  open,  vis- 
ible and  exclusive  possession  of  lands  by  a  person,  under  a 
contract  for  a  conveyance  of  them  to  him.  Is  constructive 
notice  of  his  title  to  creditors  and  subsequent  purchasers. 
The  court  in  that  case  said : 

"  Record  evidence  of  a  conveyance  operates  as  notice, 
and  so  may  open  possession;  the  rule  being  that  actual, 
visible  and  open  possession  is  equivalent  to   registry;'* 

citing  Cabeen  v.  Breckenridge,  48  HI.  91 ;  Dunlap  v.  Wil- 
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son,  82  HI.  517;  Bradley  v.  Snyder,  14  HI.  263  (68  Am. 
Dec.  564). 

See,  also,  Barr  v.  Oratz'  Heirs,  4  Wheat.  213 ;  Chicago 
&  E.  /.  R.  B.  Co.  V.  Hay,  119  111.  498  (10  N.  E.  29) ; 
Best  V.  Zutavem,  53  Neb.  604  (74  N.  W.  64) ;  Bank  of 
Mendocino  v.  Baker,  82  Cal.  114  (22  Pac.  1087)  ;  Pitcher 
i\  Hennessey,  supra;  Whitaker  v.  Miller,  83  111.  381; 
Randall  v.  Silverthom,  4  Pa.  St.  178. 

As  sustaining  this  doctrine  we  cite :  Carter  v.  Ruddy, 
166  U.  S.  493  (17  Sup.  Ct.  640) ;  Pell  v.  McElroy,  86 
Cal.  268. 

While  it  is  tme  that  the  latter  case  was  a  proceeding  to 
enforce  a  vendor's  lien  which  could  not  have  been  enforced 
in  this  state,  the  principles  laid  down  in  relation  to  the 
force  of  possession  would  apply  in  this  case.  Also,  Oroff 
V.  State  Bank,  60  Minn.  284  (62  N.  W.  661,  86  Am.  St. 
Rep.  640) ;  Kahre  v.  Bundle,  88  Neb.  815  (66  N.  W. 
888) ;  Illinois  Central  R.  R.  Co.  v.  McCullough,  59  HI. 
166. 

It  is  insisted  by  the  appellants  that  the  case  of  Lessee  of 
Clarke  v.  Courtney,  5  Pet.  819,  establishes  a  contrary  doc- 
trine. In  that  case,  after  discussing  the  question  at  lengthy 
it  was  said : 

"  If  a  mere  trespasser,  without  any  claim  or  pretense  of 
title,  enters  into  land,  and  holds  the  same  adversely  to  the 
title  of  the  true  owner,  it  is  an  ouster  or  disseisin  of  the 
latter.  But  in  such  case  the  possession  of  the  trespasser  is 
bounded  by  his  actual  occupancy;  and  consequently  the 
true  owner  is  not  disseised,  except  as  to  the  portion  so  occu- 
pied. But  where  a  person  enters  into  land  under  a  deed 
or  title,  his  possession  is  construed  to  be  co-extensive  with 
his  deed  or  title ;  and  although  the  deed  or  title  may  turn 
out  to  be  defective,  or  void,  yet  the  true  owner  will  be 
deemed  disseised  to  the  extent  of  the  boundaries  of  such 
deed  or  title." 

It  is  claimed  by  the  appellants  that  the  further  qualifica- 
tion, to-wit :    "This,  however,  is  subject  to  some  qualifica- 
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tion.  For,  if  the  true  owner  be  at  the  same  time  in  posses- 
sion of  a  part  of  the  land,  claiming  title  to  the  whole,  then 
his  seisin  extends  bj  construction  of  law  to  all  the  land, 
which  is  not  in  the  actual  possession  and  occupancy,  by 
enclosure  or  otherwise,  of  the  party  so  claiming  under  a 
defective  deed  or  title,"  has  no  application  to  this  case. 
But  it  seems  to  us  that  the  qualification  which  the  court 
makes  in  the  language  just  above  quoted  establishes  the 
law  in  favor  of  respondent's  contention  that  its  possession 
was  not  restricted  to  the  land  actually  occupied.  It  is  true 
that  there  are  authorities  which  take  the  other  view  of  this 
proposition,  notably  Bloomer  v.  Henderson,  8  Mich.  394 
(77  Am.  Dec.  458),  where  it  was  held,  in  substance,  that 
possession  of  land  by  a  grantor  is  no  notice  of  any  rights 
or  equities  in  him  to  one  who  acquires  an  interest  in  the 
land  on  the  faith  of  his  recorded  conveyance;  and  it  was 
there  said  by  Judge  Ohbistianoy,  who  delivered  the 
opinion  for  the  court,  after  announcing  that  possession 
raises  a  reasonable  presumption  that  the  party  in  posses- 
sion has  some  right  in  the  premises,  that : 

"  The  object  of  the  law,  in  holding  such  possession  con- 
structive notice,  where  it  has  been  so  held,  is  to  protect  the 
possessor  from  the  acts  of  others  who  do  not  derive  their 
title  from  him, — ^not  to  protect  him  against  his  own  acts, 
and  especially  against  his  own  deed.'' 

But  it  appeared  in  that  case  that  the  defendant,  who  was 
asking  for  relief,  had  purchased  the  mortgage  in  good 
faith,  and  had  no  actual  notice  of  complainant's  possession, 
and  the  equities  of  this  case  seemed  to  appeal  very  strongly 
to  the  court  in  his  behalf.  The  court  found  that  gross 
fraud  was  committed  by  the  original  parties,  and  that  the 
plaintiff,  by  gross  carelessness,  had  put  it  in  the  power  of 
the  wrongdoers  to  commit  a  fraud ;  that  such  fraud  must 
result  in  a  loss  to  either  one  or  the  other  of  the  parties  liti- 
gant; and  applied  the  equitable  rule  that  he  should  bear 
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the  loss  who  improvidently  enabled  the  wrongdoer  to  com- 
mit the  fraud.     But,  as  we  have  before  indicated,  every 
case  must  stand  or  fall  upon  its  own  merits,  and,  after  all, 
the  province  of  the  court  is  to  determine  the  equities  be- 
tween the  parties  from  the  testimony  presented,  and,  in 
this  case,  considering  the  fact  which  we  have  before  alluded 
to,  that  the  right  of  the  company  to  this  strip  of  land 
granted  to  them  by  public  statute  was  a  fact  which  must 
have  been  known  to  the  appellants  in  this  case,  we  think 
that  was  sufficient  to  have  put  them  upon  inquiry  as  to  who 
the  true  owner  of  the  land  was.    It  is  true  that  the  appel- 
lants in  this  case  both  testify  that  they  had  no  actual  knowl- 
edge that  the  railroad  was  operated  through  the  quarter 
section  which  they  bought.     The  lower  court,  w^ho  heard 
this  testimony  and  saw  the  witnesses  on  the  stand,  evidently 
did  not  accredit  it,  and  we  think  the  court  was  justified  in 
the  conclusions  reached.    It  is  not  reasonable  that  men  who 
have  the  capacity  to  deal  in  lands  and  who  have  the  busi- 
ness capacity  that  these  men  show  themselves  to  have,  both 
by  their  letters  to  the  railroad  company  in  relation  to  this 
matter  which  are  incorporated  in  the  statement  of  facts, 
and  by  their  testimony  generally,  would  act  so  carelessly 
in  a  purchase  which  involved  $8,000,  and  when  that  pur- 
chase  was   made   confessedly   for   speculative   purposes, 
taking  into  consideration,  too,  the  fact  that  they  had  froTii 
a  year  to  two  years  been  residents  of  the  city  of  Spokane 
in  the  immediate  vicinity  of  this  land,  as  not  to  have  taken 
notice  of  a  fact  which  must  have  been  patent  to  everybody 
else  in  that  community,  viz.,  that  the  trains  of  the  North- 
em  Pacific  Bailroad  Company  actually  ran  across  this 
piece  of  land,  and  that,  if  they  did  so  run,  they  must  neces- 
sarily have  had  tracks  and  road  bed  to  run  ui)on.    We  have 
no  doubt  that  they  did  possess  this  knowledge;  that  they 
knew  that  the  track  and  road  bed  were  there,  and  that  the 
road  was  operated  there;   and,  having  that  knowledge, 
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the  law  imputes  to  them  the  further  knowledge  of  the  true 
ownership  of  the  land.  It  was  sufficient,  at  least,  under  all 
the  authorities,  to  have  placed  them  on  inquiry,  and  such 
inquiry  would  have  resulted  in  the  knowledge  that  the  rail- 
road company  was  the  claimant  and  owner  of  the  land  in 
question.  This  being  true,  then,  the  appellants  cannot  set 
up  the  claim  of  innocent  purchasers,  and,  as  that  is  the  only 
claim  upon  which  they  can  rely,  the  fact  that  the  company 
did  not  at  once  commence  an  action  to  reform  the  deed  is 
not  a  laches  on  the  part  of  the  company  of  which  they  can 
complain. 

But  it  is  again  contended  by  the  appellants  that,  even 
conceding  the  law  to  be  that  possession  of  real  estate  is 
notice,  such  law  does  not  apply  to  the  facts  of  this  case,  for 
the  reason  that  the  respondent  was  in  actual  possession  only 
of  the  road  bed,  or  of  so  much  of  the  four  hundred  foot 
strip  as  was  actually  occupied  by  it  in  operating  the  road. 
We  do  not  think  that  this  contention  can  be  sustained  The 
voice  of  all  authority  is  that  every  case  must,  to  a  great 
extent,  depend  upon  the  circumstances  surrounding  that 
particular  case.  In  this  case,  by  act  of  congress,  a  strip  of 
land  four  hundred  feet  wide  was  granted  to  the  Northern 
Pacific  Bailroad  Company.  This  was  not  only  a  public 
act,  but  it  was  a  notorious  one.  £[nowledge  of  this  act  must 
be  imputed  to  every  intelligent  person  in  communities 
where  the  Northern  Pacific  railroad  is  projected.  It  is  a 
matter  universally  noticed  and  talked  about.  It  is  a  mat- 
ter of  common  knowledge  that  the  right  of  way  of  railroad 
companies  is  not  limited  to  the  amount  of  land  actually 
occupied  by  their  tracks;  and  it  seems  to  tis  that  pur- 
chasers of  any  portion  of  the  right  of  way  which  was 
granted  by  public  statute  were  put  upon  inquiry  concerning 
the  equitable  title  to  such  land*  And  we  think  the  authori- 
ties fully  bear  out  this  view,  and  establish  the  duty  of  the 
purchaser  to  inquire  in  cases  where  the  possession  is  not 
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nearly  so  notorious  as  it  is  in  cases  of  this  kind.  In 
Mallett  V.  Kaehler,  141  111.  70  (30  K  E.  549),' a  case 
where  a  vendee  of  two  adjoining  lots  under  an  unrecorded 
contract  leased  them,  and  a  person  who  lived  on  a  lot  ad- 
joining the  two  had  a  bam  extended  partly  on  one  of 
said  two  lots,  it  was  held  that  the  tenant's  possession  of  the 
two  lots  by  means  of  his  bam  and  his  taking  timber  and 
grass  from  the  lots  was  sufficient  to  put  a  subsequent  pur- 
chaser on  inquiry  as  to  the  vendee's  rights.  The  court,  in 
deciding  the  case,  said : 

"  We  think  there  can  be  no  doubt  that  the  occupancy  of 
lot  4  was  such  as  to  put  appellants  upon  inquiry.  What 
would  that  inquiry  have  led  to?  Certainly  not  merely 
that  the  tenant  of  appellee  occupied  only  a  part  or  all  of 
lot  4,  but  also  that  he  held  possession  of  lot  3.  That  infor- 
mation would  have  made  it  their  duty  to  pursue  the  in- 
quiry to  appellee,  and  there  they  would  have  learned  of 
his  contract  with  Mrs.  Jenkins,  not  for  lot  4  only,  but 
also  for  lot  3.'' 

In  Simmons  Creek  Coal  Co.  v.  Doran,  supra,  the  court 
indorsed  the  rule  in  BurwelVs  Admrs.  v.  Fauher,  21  Grat. 
446,  that  purchasers  are  bound  to  use  a  due  degree  of 
caution  in  making  their  purchases,  or  they  will  not  be  en- 
titled to  protection.    It  said : 

''  Caveat  emptor  is  one  of  the  best  settled  maxims  of 
law,  and  applies  exclusively  to  a  purchaser.  He  must  take 
care  and  make  due  inquiries,  or  he  may  not  be  a  bona  fide 
purchaser.  He  is  bound  not  only  by  actual,  but  also  by 
constructive  notice,  which  is  the  same  in  its  effect  as  actual 
notice.  He  must  look  to  the  title  papers  under  which  he 
buys,  and  is  charged  with  notice  of  all  the  facts  appearing 
upon  their  face,  or  to  the  knowledge  of  which  anything 
there  appearing  will  conduct  him.  He  has  no  right  to 
shut  his  eyes  or  his  ears  to  the  inlet  of  information,  and 
then  say  he  is  a  bona  fide  purchaser  without  notice." 

It  was  there  held  that  actual  and  unequivocal  adverse 
possession  of  land  was  notice  to  a  purchaser;  that  it  is 
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mcmnbent  upon  him  to  ascertain  by  whom  and  in  what 
right  it  is  held;  and  that  the  unexplained  neglect  of  this 
duty  is  equivalent  to  notice.  It  was  held  in  EllicoU  v. 
Pearl,  10  Pet.  412,  that  the  assumption  that  there  can  be 
no  possession  to  defeat  an  adverse  title,  except  in  one  or 
other  of  these  ways, — ^that  is,  by  an  actual  residence,  or  an 
actual  inclosure, — is  a  doctrine  wholly  irreconcilable  with 
principle  and  authority.  8 tines  v.  Hays,  36  N.  J.  Eq. 
864,  is  a  case  which  embodies  the  same  principles,  and 
very  much  the  same  state  of  facts,  as  is  shown  by  this  case. 
There,  in  1871,  the  complainant  and  two  adjacent  land 
owners  agreed  in  writing  with  the  defendant  to  convey  to 
him  a  strip  of  land  for  a  road,  with  an  exception  or  reser- 
vation to  the  vendors  of  a  right  to  use  the  road.  By  a  mis- 
take of  the  scrivener,  the  deed  omitted  the  exception  or 
reservation,  and  the  road  was  used  by  the  ^complainant 
from  1871  to  1881,  when  the  defendant  denied  his  right 
to  use  it.  The  complainant  discovered  the  mistake  in  his 
deed  in  1879.  It  will  be  observed,  also,  that  in  this  case 
the  action  was  not  brought  for  two  years  after  the  dis- 
covery of  the  mistake.  It  was  held  that  the  deed  should 
be  reformed  to  comply  with  the  intention  of  the  parties. 

We  think  no  error  was  committed  by  the  court  in  the 
introduction  of  testimony.  The  testimony  admitted  was 
necessary  for  the  determination  of  the  facts  in  issue. 
Under  all  the  circumstances  of  this  case  we  are  convinced — 
First,  that  the  deed  was  made  through  a  mistake;  and 
second,  that  the  appellants  were  not  innocent  purchasers, 
and  that  equity  ought  to  interpose  to  place  the  parties  in 
the  position  in  which  the  original  agreement  placed  them. 

The  judgment  will  be  affirmed. 

Scott,  C.  J.,  and  Gordon,  Anders  and  Reavts,  JJ., 
concur. 
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[No.  2987.    Decided  December  8, 1808.] 

FiBST  Nationai.  Bank  of  PuiiXMAN,  Appellant,  v.  C.  W. 

Young  et  ah.  Respondents, 

TBOTKB — ^AOnON  AGAUTST  WABBHOUSEMAIT. 

A  complaint  against  a  public  warehouseman  for  conversion 
of  wheat  states  a  cause  of  action  when  it  alleges  that  the  wheat 
was  stored  In  defendant's  warehouse  and  a  receipt  therefor 
issued  to  the  owner,  not  in  the  form  of  a  warehouse  receipt, 
as  prescribed  by  statute,  but  in  the  form  of  a  memorandum  slip 
with  instructions  to  be  returned  for  storage  ticket,  and  notice 
not  to  buy  the  slip  printed  thereon;  that  the  owner  sold  the 
wheat  to  another,  who  transferred  same  to  plaintiff,  together 
with  the  memorandum  receipt,  which  passed  by  indorsement  of 
the  several  transferees  to  plaintiff;  that  plaintiff  presented  the 
memorandum  and  demanded  a  regular  warehouse  receipt,  and, 
upon  the  same  being  refused,  demanded  the  wheat  or  the  value 
thereof,  tendering  all  storage  and  other  legal  charges  due  on 
the  wheat. 

Appeal  from  Superior  Court,  Whitman  County. — ^Hon. 
WrLLiAM  McDonald,  Judge.    Reversed, 

Fttllerton  &  Ettinger,  and  Chadwick  &  Bryant,  iot  ap- 
pellant: 

The  delivery  of  grain  to  warehousemen  for  storage  does 
not,  in  this  state,  constitute  a  sale  of  the  grain  so  delivered. 
But  the  warehouseman  is  bound  to  deliver  the  grain  so 
received,  or  its  equal  quantity  in  like  kind,  to  the  depositor 
or  his  assigns,  on  demand  and  return  of  the  receipts,  if 
any  are  given,  and  payment  of  his  reasonable  charges,  else 
he  lays  himself  liable  to  damages  for  the  conversion 
thereof.  Bal.  Code,  §§  3590-3605 ;  Hall  v.  Pillsimry,  43 
Minn.  33  (19  Am.  St.  Rep.  209,  7  L.  R.  A.  529)  ;  Nelson 
17.  Brown,  53  Iowa,  555;  McBee  v.  Ceasar,  15  Ore.  62; 
Arthur  v.  Chicago,  etc.  By,  Co,,  61  Iowa,  648 ;  Young  v. 
Miles,  20  Wis.  615 ;  Howe  v.  Munson,  65  HI.  App.  674. 

22—20  WASH. 
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Trover  will  lie  against  a  warehougeman  for  failure  to 
deliver  wheat  received  in  store  by  him  to  the  rightful 
owner,  on  demand  of  such  owner.  German  National  Bank 
V.  Meadowcroft,  95  111.  125  (35  Am.  Rep.  137) ;  Kim- 
herly  v.  Patchin,  19  N.  Y.  330  (75  Am.  Dec.  834)  ;  Pleas- 
ants V.  Pendleton,  6  Rand.  473  (18  Am.  Dec  726)  ;  Horr 
V.  Barker,  11  Cal.  393  (70  Am.  Dec.  791);  Young  v. 
Miles,  20  Wis.  615;  Gardner  v.  Dutch,  9  Mass.  427; 
Walsh  V.  Adams,  3  Denio,  125 ;  Nowlen  v.  Colt,  6  Hill, 
461  (41  Am.  Dec.  756) ;  White  v.  Morton,  22  Vt.  15  (52 
Am,  Dec.  75) ;  Doty  v.  Hawkins,  6  K  H.  247  (25  Am. 
Dec.  459). 

J.  W.  Mathews,  and  Hanna  &  Hanna,  for  respondents : 

In  making  what  is  commonly  known  as  the  "warehouse 
law,"  the  legislature  intended  it  to  apply  where  the  ware- 
housemen dealt  with  the  public.  It  was  not  intended  to 
apply  to  instances  where  a  warehouseman,  carrying  ol  the 
business  of  storing  grain  in  his  warehouse  for  the  public, 
placed  his  own  grain  in  his  own  warehouse.  Bank  of  New 
York  National  Banking  Ass'n  v.  American  Dock  &  Trus^ 
Co.,  88  K  E.  718. 

The  legislature  has  power  to  declare  what  services  ware- 
housemen shall  render  the  public,  but,  until  such  power  is 
exercised,  warehousemen  are  at  liberty  to  conduct  their 
warehouses  as  they  desire.  Delaware,  L.  &  W.  By.  Co.  v. 
Central  Stockyards  &  Transit  Co.,  6  L.  R.  A.  855.  As  to 
the  purpose  and  intent  of  the  legislature  in  enacting  ware- 
house laws,  see  State  v.  Stockman,  46  Pac.  851. 

Under  our  law  a  statutory  warehouse  receipt  does  not 
make  the  warehouseman  a  guarantor  of  the  title  of  the 
bailor  to  the  thing  bailed,  and  a  transfer  of  a  receipt,  whose 
terms  are  in  compliance  with  the  requirements  of  our 
statute,  only  carries  with  it  such  title  as  the  bailor  had  at 
the  time  of  bailment.    Mechanics  &  T.  Ins.  Co.  v.  Kixer, 
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103  U.  S.  352  (26  L.  ed.  433) ;  Yarwood  v.  Happy,  18 
Wash.  246;  Hale  v.  Milwaukee  Dock  Co.,  29  Wis.  482 
<9  Am.  Kep.  603). 

The  warehouse  act  does  not  prohibit  the  party  storing 
and  the  warehouseman  from  making  any  contract  they 
agree  upon  as  to  the  storage  of  the  article^  or  concerning 
the  article  stored.  As  to  what  are^  and  what  are  not  stat- 
utory warehouse  receipts,  see  Smsheimer  v.  Whitely,  48 
Pac.  1109  (52  Am.  St.  Eep.  192) ;  Caihcart  v.  Snow,  21 
N.  W.  94. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — The  complaint  alleged  substantially  the 
following  pertinent  facts:  That  between  the  15th  day  of 
September^  1895,  and  the  last  day  of  January,  1896,  the 
defendants  were  co-partners,  doing  business  under  the  firm 
name  and  style  of  Young  &  Monlux,  and  were  engaged  in 
conducting  and  operating  a  grain  warehouse  for  handling 
and  storing  grain,  at  Pullman,  in  Whitman  county,  Wash- 
ington; that  between  said  dates  the  defendant  Ezra  Mon- 
lux delivered  at  the  said  warehouse  41,650  pounds  of  Ko.  1 
wheat,  which  said  wheat  was  received  for  storing  in  said 
iivarehouse  by  said  defendants;  that  the  defendants  gave 
to  said  Ezra  Monlux^  as  evidence  of  the  receipt  of  said 
wheat,  certain  memoranda.  We  insert  one,  which  is  sub- 
stantially a  copy  of  all : 
''No.  123.  Pulbnan,  Sep.  28,  1895. 

Received  for  account  of  owner  as  appears  on  stub, 

E.  Monlux 6395. 

No.  Dry,  50  sacks. 

Notice :  iDo  not  buy  this  slip.  It  must  be  returned  for 
«torage  ticket.  C.  W.  YOUNG." 

No  other  or  different  receipt  was  given  therefor.  Some 
of  these  receipts  were  signed  by  one  C.  E.  Durham,  but  it 
is  alleged  that  Durham  was  authorized  by  the  defendants 
to  receive  wheat  at  the  warehouse  and  acknowledge  the 
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same  by  written  memoranda.  C.  W.  Young,  who  signed 
a  number  of  the  memoranda,  is  one  of  the  defendants  in 
the  action.  It  is  further  alleged  that,  after  said  wheat  was 
received  by  defendants  and  stored  in  the  warehouse,  and 
on  the  27th  day  of  January,  1896,  said  defendant  Monlux,. 
for  a  valuable  conisideration,  sold,  assigned  and  transferred 
said  wheat  and  the  whole  thereof  to  one  W.  M.  Chambers 
and  one  H.  W.  Price,  co-partners  as  Chambers,  Price  & 
Co.,  and  as  evidence  thereof  indorsed  to  said  Chambers, 
Price  &  Co.  tho  written  memoranda  thereof  hereinbefore 
mentioned ;  that  on  the  29th  day  of  September,  1896,  the 
said  Chambers,  Price  &  Co.,  for  a  valuable  consideration, 
sold,  assigned  and  transferred  said  wheat,  and  tUe  whole^ 
thereof,  to  the  plaintiff,  and  as  evidence  thereof  delivered 
to  the  plaintiff  the  written  memoranda  above  mentioned, 
and  that  the  plaintiff  is  now,  and  ever  since  said  time  has 
been,  the  lawful  owner  of  said  wheat ;  alleges  the  presenta- 
tion of  the  memoranda,  the  demand  upon  the  defendants 
for  the  issuance  of  a  regular  warehouse  receipt,  and,  upon 
the  same  being  refused,  a  demand  for  the  wheat,  or  value 
thereof,  and  an  offer  to  pay  all  storage  then  accrued  on 
said  wheat  and  all  warehouse  or  other  legal  charges ;  fail- 
ure of  the  defendants  to  deliver  said  wheat,  or  any  part 
thereof,  or,  in  lieu  thereof,  to  pay  the  value  of  said  wheat, 
or  any  part  thereof,  and  a  wrongful  and  unlawful  conver- 
sion of  said  wheat  to  defendants'  own  use;  alleges  the 
market  value  of  the  wheat  and  damages  for  detention  to 
the  amount  of  the  value;  and  demands  judgment  for  the 
same. 

To  this  complaint  the  defendants  interposed  a  demurrer, 
for  the  reason  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  This  demurrer  was  sustained 
by  the  court,  and  judgment  for  costs  entered  in  favor  of 
defendants.  From  the  order  sustaining  the  demurrer  and. 
entering  judgment,  plaintiff  appeals  to  this  court 
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We  think  the  court  committed  error  in  sustaining  this 
demurrer.  The  respondents  have  filed  a  very  ingenious 
brief  in  support  of  the  action  of  the  court,  but  the  refine- 
ments and  technicalities  of  pleadings  which  are  attempted 
to  be  sustained  by  this  argument,  whatever  force  they  may 
bave  had  xmder  the  technical  rules  of  pleading  at  t3ie  com- 
mon law,  have  no  place  in  the  reform  pleadings  of  the 
code,  where  a  statement  of  the  facts  in  a  plain  and  concise 
manner  is  the  essential  requirement.  The  statute  in  rela- 
tion to  warehouse  receipts  of  this  kind  (Bal  Code,  §§ 
3591-3600,  1  HiU's  Code,  §§  2400-2409)  provides,  it  is 
tme,  for  a  certain  description  of  receipt ;  but  this  descrip- 
tion of  receipt  was  not  given  by  the  defendants,  and 
another  one  was  given,  which  was,  no  doubt,  intended  to 
«ct  as  a  memorandum  for  the  issuance  of  the  permanent 
receipt;  and  while  it  is  true  that  this  memorandum  gives 
notice  not  to  buy  this  slip,  for  the  reason  that  it  must  be 
returned  for  storage  ticket,  the  storage  ticket  is  only  the 
evidence  of  the  storing  of  the  wheat.  There  was  no  sale  of 
the  grain  to  the  warehousemen  for  storage  under  the  pro- 
visions of  the  act  above  referred  to;  and  it  was  the  duty 
of  the  warehousemen  to  deliver  the  grain  which  had  been 
stored,  on  demand  and  return  of  receipts,  and  upon  the 
pajTuent,  of  course,  of  reasonable  charges.  The  complaint 
alleges  that  the  storage  receipt  was  demanded  and  refused ; 
fio  that,  if  an  action  were  brought  at  all,  it  would  have  to 
be  brought  in  the  absence  of  such  receipt.  The  warehouse- 
men had  no  power  to  prevent  the  owner  of  the  wheat  from 
selling  the  same  or  disposing  of  it  in  any  way  he  saw  fit. 
They  were  bailees  for  hire,  and  their  duty  was  to  deliver 
the  property  to  the  owner,  whoever  he  might  be,  after  the 
rightful  charges  had  been  paid.  If  the  theory  of  the 
respondents  be  correct,  the  true  owners  of  this  wheat  would 
bave  no  remedy  against  the  warehousemen,  and  a  sale  of 
the  property  by  the  original  depositor  would  work  a  for- 
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feiture  to  the  bailee  of  the  property  stored,  a  conclusion 
which  the  law  does  not  for  a  moment  justify. 

We  think  this  is  a  simple  case  and,  under  the  statutes, 
if  the  complaint  showed  less  than  it  does, — if  it  simply 
alleged  that  the  wheat  was  stored  and  that,  after  such 
storage,  the  wheat  was  sold  to  the  plaintiff,  that  demand 
had  been  made  for  the  same  and  return  of  the 
receipt  proffered,  together  with  the  storage  charges  due, 
and  that  the  plaintiff  was  the  owner  of  the  wheat, — ^we 
think  the  complaint  would  have  been  sufficient  and  would 
have  met  the  requirements  of  the  statute.  If  the  defend- 
ants have  any  defense  to  this  action,  they  must  set  it  up 
by  way  of  answer ;  otherwise,  the  judgment  should  go  for 
the  plaintiff. 

Reversed. 

Scott,  C.  J.,  and  Goedon,  J.,  concur. 
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S.  Hbath  et  al,.  Appellants^  v.  W.  S.  McCeka,  Treasurer 
of  the  City  of  Spokane  et  al..  Respondents. 

STBEET  IMPBOVEMSNTS — ^BB-A8SBSSMENTS — UXR — INTEBEST— OOIXBO- 
TION  IN  INSTALLMENTS — JUDICIAL  POWEB  OF  CITT  OOUKCXL — DOU* 
BLB  TAXATION. 

Where  an  assesBment  for  a  street  improvement  was  inyalid 
for  the  reason  that  it  included  the  valuation  of  improvements 
on  the  abutting  land,  no  part  of  the  assessment  could  be  en- 
forced, although  the  valuations  of  lands  and  improvements  waa 
separately  stated. 

The  objection  that  an  assessment  for  a  street  improvenaent 
was  not  restricted  to  the  benefits  received  could  not  be  urged 
upon  foreclosure  of  the  assessment,  when  not  raised  prior  to  the 
confirmation  of  the  assessment  by  the  city  council. 

A  statute  authorizing  city  councils  to  sit  as  boards  of  equali- 
zation and  pass  upon  the  validity  of  re-assessments  for  local 
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improyementa  is  not  unconBtitutlonal  on  the  ground  of  confer- 
ring Judicial  powers  on  such  bodies. 

The  power  of  cities  to  make  assessments  for  local  improve- 
ments payable  in  installments,  without  the  issuance  of  bonds, 
is  conferred  by  Bal.  Code,  §  739  (1  Hill's  Code,  S  620),  which 
authorizes  cities  to  provide  for  the  manner  of  collecting  such 
assessments. 

In  making  a  re-assessment  to  pay  the  expense  of  a  local  im- 
provement, the  city  may  properly  provide  for  the  payment  of 
interest  maturing  on  deferred  installments  of  the  assessment. 

The  fact  that  an  assessment  is  made  payable  in  Installments 
does  not  prohibit  the  property  owner  from  paying  the  whole 
amount  at  one  time,  when  there  is  no  express  prohibition  in  the 
ordinance  providing  therefor. 

A  re-assessment  for  the  cost  and  expense  of  local  improve- 
ments, necessary  because  of  the  invalidity  of  a  prior  assessment, 
creates  a  lien  upon  the  property  benefited  under  the  provisions 
of  Laws  1893,  p.  226  (Bal.  Code,  S§  1139-1149),  governing  re- 
assessments. 

The  adoption  by  the  city  of  Spokane  of  an  amendment  to  its 
charter,  known  as  "amendment  No.  40,"  providing  for  the  levy- 
ing of  taxes  to  provide  "moneys  for  the  redemption  and  settle- 
ment of  warrants  issued  heretofore  for  the  improvement  and 
repair  of  streets  and  alleys,  including  sewers  and  sidewalks," 
does  not  show  an  intention  on  the  part  of  the  city  to  pay  the 
expenses  of  such  improvements  by  general  taxation  and  relieve 
abutting  property  owners  of  the  burden,  since  such  amendment 
further  provides  that  "nothing  in  this  section  shall  be  construed 
to  render  the  city  liable  for  the  payment  of  warrants  issued  for 
local  improvements." 

The  defense  of  double  taxation  is  not  available  to  defendant 
in  a  court  of  equity,  unless  he  first  shows  he  has  paid  one  of  the 
taxes  before  he  asks  to  be  relieved  from  the  other. 


Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
W11XIA.M  E.  KicHABDsoN,  Judge.    Affirmed. 

In  1897,  the  city  of  Spokane  amended  §  208  of  its  char- 
ter according  to  the  provisions  of  "Proposed  Amendment 
No.  40,*'  which  was  submitted  to  the  voters  and  adopted 
by  ihem.    The  section,  as  amended  reads  as  follows : 

"  Sec  203.  The  city  council  shall  have  power  to  pro- 
vide for  the  asfiessment,  levying  and  collection  of  taxes 
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on  real  estate  and  personal  property  for  the  payment  of 
the  debts  and  expenses  of  the  corporation,  but  no  taxes  to 
provide  for  fire  engines  and  other  fire  apparatus  and  the 
supply  of  water  to  quench  fire  or  any  of  said  purposes, 
shall  exceed  two-tenths  of  one  per  centum  per  annum. 

"  No  tax  to  provide  for  the  purchase  and  condemnation 
of  land  for  public  improvements  and  ornamentation 
thereof  and  construction  of  structures  thereon,  or  to  pro- 
vide for  any  of  such  subjects  shall  exceed  one-tenth  of  one 
per  centum  per  annum. 

"  No  tax  for  street  or  alley  improvements  and  repairs, 
exclusive  of  the  special  assessment  for  local  improvements, 
and  for  the  construction  and  repair  of  sewers,  conduits, 
other  than  water  pipes,  or  for  any  of  said  purposes,  shall 
exceed  two-tenths  of  one  per  centum  per  annum.  No  tax 
for  general,  municipal  and  other  purposes,  not  herein- 
above provided,  shall  exceed  two-tenths  of  one  per  centum 
per  annum.  And  all  taxes  levied  as  aforesaid  shall  not  in 
any  one  year  exceed  seven-tenths  of  one  per  centum  of 
the  property  assessed,  but  the  city  shall  have  power  to 
make  a  levy  in  excess  of  seven-tenths  of  one  per  oentmri 
per  annum  for  the  purpose  of  paying  judgments  against 
the  city,  and  of  paying  interest  on  the  bonded  indebted- 
ness, and  providing  moneys  for  the  redemption  and  settle- 
ment of  warrants  issued  heretofore  for  the  improvement 
and  repair  of  streets  and  alleys,  including  sewers  and  side- 
walks; but  nothing  in  this  section  shall  be  construed  to 
render  the  city  liable  for  the  payment  of  warrants  issued 
for  local  improvements.  And,  provided,  further,  that  the 
city  council  shall  have  the  power  to  provide  for  the  levy 
of  a  larger  per  centage  per  annum  during  the  last  five 
years  prior  to  the  maturity  of  the  bonds  of  the  city  for 
the  purpose  of  creating  a  sinking  fund  for  the  retirement 
of  such  bonds  as  hereinafter  provided.  And  provided 
further,  that  all  warrants  issued  bv  the  citv  for  the  re- 
demption  and  settlement  of  local  improvement  warrants 
as  provided  herein  and  for  the  purpose  of  paying  judg- 
ments shall  be  drawn  upon  a  fund  to  be  known  as  the 
demption  and  judgment  fund,  and  not  otherwise." 


Dudley  &  Dudley,  for  appellants: 
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Where  the  assessment  is  illegal  only  in  part,  and  the 
illegal  part  can  be  ascertained,  the  whole  assessment  will 
not  be  vacated,  but  only  the  illegal  portion.  Brennan  v. 
Buffalo,  29  K  T.  Supp.  750 ;  WalJcer  v.  District  of  Go- 
Zumbia,  6  Mackay,  352;  Benn  v.  Chehalis  County,  11 
Wash.  134 ;  Pacific  County  v.  Ellis,  12  Wash.  108 ;  Fehler 
T.  Oosnell,  35  S.  W.  1125;  Borland  v.  Bergson,  21  Pac. 
637;  Parker  v.  Beay,  18  Pac.  124;  Himmelmann  v. 
Eoadley,  44  Cal.  276 ;  Dyer  v.  Scalmanini,  11  Pac.  327 ; 
Kinsella  v.  Auburn,  7  N.  Y.  Supp.  317. 

The  ordinance  providing  for  reassessment  is  unconsti- 
tutional, because  it  does  not  require  the  assessment  to  be 
restricted  to  benefits.  Chamberlain  v.  Cleveland,  34  Ohio 
St.  551;  Tidewater  Co.  v.  Coster,  18  K  J.  Eq.  518  (90 
Am.  Dec.  634) ;  Matter  of  Canal  Street,  11  Wend.  154 ; 
State  r.  Newark,  37  N.  J.  Law,  415;  State  v.  Hoboken, 
36  N.  J.  Law,  291 ;  Thomas  v.  Gain,  35  Mich.  155  (24 
Am.  Rep.  535) ;  Paulson  v.  Portland,  19  Pac.  450;  Davis 
V.  Litchfield,  33  K  E.  888  (21  L.  R.  A.  563) ;  Harris- 
burg  V.  Segelbaum,  24  Atl.  1070  (26  L.  E.  A.  834)  ;  Ham- 
mett  V.  Philadelphia,  65  Pa.  St.  150  (3  Am.  Rep.  615) ; 
Crawfordsville  Music  Hall  Ass'n  v.  Clements,  39  N.  E. 
640. 

The  charging  of  interest  upon  assessments  prior  to  the 
time  they  were  payable  was  illegal.  Sargent  v.  Tuttle, 
34  Atl.  1028  (32  L.  R.  A.  822).  The  provisions  for  the 
collection  of  the  assessments  by  installments  were  illegal 
and  void.  Davis  v.  Litchfield,  33  N.  E.  888  (21  L.  R.  A. 
563) ;  State  v.  Borough  Commission,  15  Atl.  529 ;  Dillon, 
Municipal  Corporations,  389.  The  attempted  sale  for 
such  installments,  or  any  thereof,  is  a  nullity.  Culver  v. 
People,  43  N.  E.  812;  Farrell  v.  West  Chicago,  44  N.  E. 
627. 

A.  O.  Avery,  C.  S.  Voorhees,  and  Reese  H.  Voorhees, 
for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  action  is  brought  to  set  aside  the  sale 
of  lots  in  the  city  of  Spokane  made  to  enforce  certain  street 
grade  assessments,  and  to  enjoin  the  defendant  city  treas- 
urer  from   issuing   deeds   for   said   lots,    and    to    quiet 
plaintiffs'  title  against  all  claims  arising  under  the  assess- 
ments and  attempted  sales.     A  demurrer  was  sustained 
to  appellants'  amended  complaint  upon  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
AppeUants  declining  to  amend,  judgment  was  entered  in 
favor  of  the  respondents.    From  this  judgment  the  present 
appeal  is  taken.    By  ordinance  passed  May  23,  1888,  the 
city  council  of  Spokane  Falls  established  the  grade  of 
Monroe  street  within  certain  limits,   and  by  ordinance 
passed  May  29,  1888,  authorized  the  grading  of  Monroe 
street  within  those  limits  and  created  an  assessment  dis- 
trict.    In  1893  the  city,  deeming  that  the  assessment  was 
illegal,  by  an  ordinance  approved  June  28,  1894,  num- 
bered A  434  under  the  provisions  of  the  act  of  the  legis- 
lature of  1893,  made  a  re-assessment  of  the  lots  within 
the  assessment  district,  and  the  sales  made  were  based 
upon  this  re-assessment.    An  assessment  roll  was  prepared 
in  compliance  with  the  said  ordinance  No.  A  434,  and 
notice  was  given  in  the  official  paper  that  the  assessment 
roll  was  filed,  was  open  for  inspection,  and  that  the  city 
council  would  meet  at  a  given  date  to  hear  and  consider 
objections  to  such  assessment  roll  by  parties  aggrieved  by 
such  assessment.    By  ordinance  A  555,  approved  March  2, 
1895,  the  city  council  found  and  determined  that  all  the 
proceedings  in  making  the  improvement  and  in  levying 
the  assessments  were  regular,  that  the  amounts  assessed 
were  correct,  and  ordered  that  said  assessments  and  pro- 
ceedings be  approved  and  confirmed  in  all  things.    In  this 
ordinance  they  ordered  that  the  assessments  should  be  paid 
to  the  city  treasurer  in  ten  equal  annual  installments,  with 
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interest  at  the  rate  of  eight  per  cent,  per  annum  from  the 
first  day  of  May,  1895^  the  first  of  said  installments  to  be- 
come due  and  payable  on  the  first  day  of  May,  A.  D.  1896, 
together  with  interest  for  the  preceding  year  upon  all  the 
unpaid  installments,  and  one  installment  annually  there- 
after, with  interest  as  aforesaid^  should  become  due  and 
payable  imtil  the  whole  should  be  collected. 

The  first  contention  of  the  appellants  is  that  the  original 
assessment  was  valid  and  that,  therefore,  no  authority  to 
make  a  re-assessment  existed.  It  is  alleged  in  the  com- 
plaint that  the  improvements  were  assessed  on  the  original 
roll,  but  it  is  insisted  that,  because  the  valuation  of  these 
improvements  were  stated  separately,  the  invalidity  of  the 
assessment  on  the  improvements  did  not  affect  the  validity 
of  the  assessment  upon  the  land.  We  think,  however,  that 
this  question  was  decided  squarely  against  the  appellants' 
contention  in  Spokane  Falls  v.  Brovme,  3  Wash.  84  (27 
Pac.  1077).  The  case  is  attempted  to  be  distinguished  by 
appellants,  but  from  an  investigation  of  the  opinion  in 
that  case  and  the  briefs  filed  the  attempt  to  distinguish 
seems  to  us  to  be  unsuccessful.  On  the  point  raised  by  the 
appellants  in  this  case  the  court  there  said : 

"  But  it  is  suggested  that,  if  property  was  assessed 
which  should  not  have  been  placed  upon  the  assessment 
roll,  this  court  ought  to  disregard  it  and  let  the  assessment 
stand  for  the  amount  justly  chargeable  against  respond- 
ents. That  would  be  equivalent  to  making  a  new  roll  and 
a  new  assessment,  which  is  clearly  beyond  our  power  or 
province." 

It  was  upon  the  authority  of  the  expressions  of  this 
court  that  the  old  assessment  was  abandoned  by  the  city 
and  the  new  one  made,  and  we  do  not  think  it  would  be 
just  to  place  any  limitations  on  the  rule  heretofore  an- 
nounced, the  effect  of  which  would  be  to  destrov  the  valid- 
ity of  the  assessment  now  relied  upon.   See,  also,  Town  of 
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Tumwater  v.  Fix,  18  Wash.  153  (51  Pac.  353) ;  State 
ex  rel.  Hemen  v.  Ballard,  16  Wash.  418  (47  Pac.  970). 

It  is  contended,  in  the  second  place,  that  ordinance 
A  434,  which  provides  for  the  re-assessment,  is  unconsti- 
tutional and  void.  The  cases  cited  under  this  head^  it 
seems  to  us,  are  entirely  inapplicable,  and  it  does  not  ap- 
pear to  us  that  any  particular  constitutional  right  is  in- 
vaded by  these  ordinances ;  besides,  it  was  decided  by  this 
court  in  Northwestern  &  P.  H.  Bank  v.  S'pohane,  18  Wash, 
456  (51  Pac.  1070),  and  in  New  Whatcom  v.  Bellingham 
Bay  Imp.  Co.,  16  Wash.  131  (47  Pac.  236),  that  the  fact 
^  that  an  assessment  was  not  legally  levied  as  respects  bene- 
fits charged  could  not  be  urged  in  a  foreclosure  proceeding 
when  objection  had  not  been  urged  at  the  time  of  making 
the  assessment.  This  proposition  has  so  often  been  decided 
by  this  court  that  it  seems  unnecessary  to  discuss  it  here. 

As  to  appellants'  third  point,  viz.,  that  the  city  council 
was  without  jurisdiction  to  sit  as  a  board  of  equalization, 
or  to  pass  upon  the  validity  of  the  re-assessment  ordinance, 
see  Bellingham  Bay  Imp.  Co.  v.  New  Whatcom,  ante, 
p.  53,  decided  October  10th,  1898,  where  this  proposition 
was  examined  at  length,  and  the  constitutionality  of  the 
law  granting  such  power  to  the  city  council  was  sustained. 
We  have  read  the  briefs  of  appellants  on  this  point  and 
have  examined  the  authorities  cited,  but  are,  notwithstand- 
ing, content  with  the  rule  announced  in  the  last  case  above 
cited.  Points  four,  five,  six  and  seven  have  been  decided 
adversely  to  appellants'  contention  in  Town  of  Tumwater 
V.  Fix,  18  Wash.  153  (51  Pac.  353) ;  New  Whatcom  v. 
Bellingham  Bay  Imp.  Co.,  16  Wash.  131  (47  Pac.  236)  ; 
Northwestern  &  F.  H.  Bank  v.  Spokane,  18  Wash.  456 
(51  Pac.  1070),  and  Bellingham  Bay  Imp.  Co.  v.  New 
Whatcom,  ante,  p.  53. 

We  do  not  think  there  is  any  merit  in  the  contention 
that  the  city  did  not  have  power  to  direct  payment  of  the 
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re-assessment  in  installments  without  issuing  bonds.  The 
law  does  not  direct  the  particular  manner  in  which  the 
collection  shall  be  made^  and  it  seems  to  us  that  the  pro- 
visions of  the  law  generally  relegate  this  power  to  the  dis- 
cretion of  the  city  authorities;  besides^  it  seems  to  be 
directly  authorized  by  the  statute,  Bal.  Code,  §  739  (1 
Hill's  Code,  §  520). 

In  relation  to  the  ninth  point,  there  seems  to  us  to  be  no 
legal  objection  to  the  charging  of  interest,  but,  in  any 
event,  no  proper  offer  of  payment  has  been  made  by  the 
appellant  to  entitle  him  to  a  reversal  in  this  respect  Nor 
do  we  think  there  is  any  merit  in  the  tenth  contention,  as 
there  is  no  prohibition  in  the  ordinance  against  the  pay- 
ment of  the  assessment  in  full.  We  do  not  think  there  is 
anything  in  the  contention  that  the  re-assessment  is  not  a 
lien  upon  the  property  re-assessed.  The  whole  tenor  of 
the  act  of  1893  (Bal.  Code,  §§  1139-1149)  is  to  the  effect 
of  creating  a  lien. 

It  is  next  contended  that  an  assessment  for  the  improve- 
ments within  the  limits  of  the  assessment  district  in  which 
plaintiffs'  property  is  located  had  been  fully  paid,  satisfied 
and  discharged,  and  that  the  city,  by  amendment  No.  40, 
abandoned  the  plan  for  making  the  property  abuiting  on 
the  assessment  district  liable  for  improvements  theretofore 
made,  and  that  it  was  the  intention  of  the  city  to  pay  the 
expenses  of  said  improvements  by  general  taxation.  In 
the  discussion  of  this  question  we  are  referred  by  both 
appellants  and  respondents  to  the  briefs  in  No.  8101, 
Hogan  v.  City  of  Spokane,  a  case  similar  to  the  one  under 
consideration,  and  in  the  briefs  in  that  case,  which  we 
have  considered  in  connection  with  this  case,  we  are  asked 
by  both  appellants  and  respondents  to  construe  said  amend- 
ment in  the  light  of  the  circumstances  surrounding  and 
leading  up  to  its  enactment ;  and,  thus  considering  it,  and 
considering  it  also  in  relation  to  the  re-assessment  law  of 
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1893,  and  with  the  decisioxifi  of  this  court  prior  to  its  en- 
actment, we  do  not  think  the  city  had  the  slightest  inten- 
tion to  permanently  assume  the  payment  of  the  expenses 
of  these  improvements  or  of  relieving  the  abutting  prop- 
erty owners  of  this  burden.  This  is  the  clearly  expressed 
intention  oi  the  law  as  shown  by  the  following  language 
used  in  §  6,  Laws  1893,  p.  229  (Bal.  Code,  §  1144)  : 

^^It  being  the  true  intent  and  meaning  of  this  act  to 
make  the  cost  and  expense  of  all  local  improvements  pay- 
able by  the  real  estate  benefited  by  such  improvement  by 
making  a  re-assessment  therefor." 

In  McEwan  v.  Spokane,  16  Wash.  212  (47  Pac.  433), 
it  was  held  that  in  cases  of  this  kind  the  city  was  primarily 
liable  for  expense  of  the  improvement,  and  the  ordinance 
was  doubtless  passed  in  conformity  with  that  opinion. 
There  is  nothing  in  the  amendment,  construed  as  a  whole 
and  in  the  light  of  the  circumstances  surrounding  its  en- 
actment, indicating  the  intention  of  the  city  to  relieve  the 
property  holders  from  paying  for  these  improvements. 
On  the  other  hand,  the  amendment  by  express  words  pro- 
vides that  it  shall  not  be  construed  to  render  the  city  liable 
for  the  payment  of  warrants  issued  for  local  improve- 
ments. It  is  contended  by  the  appellant  that  this  lan- 
guage refers  only  to  subsequent  improvements,  but  we  do 
not  think  the  language  will  bear  such  a  construction,  and 
the  subsequent  acts  of  the  city  almost  immediately  follow- 
ing render  certain  the  construction  above  given.  Nor  do 
we  think  there  are  any  equities  in  this  particular  belong- 
ing to  the  property  owners,  for  the  failure  of  the  city  to 
collect  was  primarily  caused  by  the  refusal  of  the  property 
owners  to  pay  the  assessment.  The  further  defense  of 
double  taxation,  even  if  it  were  shown  that  there  was 
double  taxation,  is  not  available  to  defendant  under  the 
complaint,  for  he  must  first  show  that  he  has  paid  one  of 
the  taxes  before  he  asks  to  be  relieved  from  the  other.    The 
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last  contention  is  that  the  city  had  no  right  to  purchase  at 
the  sale,  but,  in  addition  to  the  fact  that  we  think,  under 
the  laws  and  ordinances  of  the  city,  that  it  did  have  such 
right,  it  does  not  appear  that  the  plaintiff  was  injured 
by  reason  of  the  purchase  by  the  city.  We  are  ^^satisfied 
that  all  the  questions  raised  outside  of  those  which  should 
have  been  submitted  to  the  council  when  the  assessment 
was  made  are  without  substantial  merit,  and  do  not,  there- 
fore, appeal  to  a  court  of  equity. 
Affirmed. 

Scott,  C.  J.,  and  Andebs,  Gordon  and  Reavis,  JJ., 
concur. 


[No.  2866.    Decided  December  12, 1808.] 

Straw-Ellswobth    Manufactiteing   Company   et   ah, 

•   ^^ 

Respondents,    v.    James    Cain    et    ah.    Respondents, 
Blaine  National  Bane,  Appellant 

FBAUDULKNT      OONVEYANGBS — BAOOBS      OF      FRAUD— OHAHFEBTT — ^BB- 
NEWAL   NOTES — ^EITBOT   ON    SECXTBrTDBS— ODNTINUANOB. 

A  conyeyance  fair  upon  Its  face,  but  alleged  to  be  fraudulent 
as  against  creditors,  will  not  be  set  aside  upon  the  uncor- 
roborated testimony  of  the  grantor  that  it  was  given  with 
fraudulent  intent. 

The  existence  of  one  or  more  badges  of  fraud  is  not  suffi- 
cient to  inyalidate  a  written  instrument,  where,  in  view  of  all 
the  circumstances,  it  is  apparent  that  fraud  was  not  intended. 

A  champertous  contract  can  be  set  up  as  a  defense  only  in 
an  action  in  which  the  agreement  itself  is  sought  to  be  enforced. 

The  fact  that  notes  secured  by  mortgage  are  superseded  by 
renewal  notes  would  not  affect  the  securities  held  by  the  secured 
creditor  as  against  subsequent  Judgment  creditors. 

In  a  suit  to  set  aside  a  deed  and  mortgages  to  a  bank,  the 
bank  was  entitled  to  a  continuance  for  the  purpose  of  taking 
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depositions,  on  the  gronnd  of  sarprise,  of  former  officers  of  the 
bank,  who  had  since  become  non-residents,  when  it  appeared 
that  defendant  had  been  informed  by  one  of  the  grantors,  prior 
to  trial,  that  he  would  testify  to  the  hona  fides  of  the  transac- 
tions, but  that  on  the  trial  his  testimony  was  that  the  instru- 
ments had  been  given  for  the  purpose  of  defrauding  creditors. 

Appeal  from  Superior  Court,  Whatcom  County. — ^Hon. 
Jesse  P.  Houseb,  Judge.    Eeversed. 

Black  <&  Learning,  for  appellants. 

Thomas  Payne  {Bollinger,  Ronald  &  Battle,  of  coun- 
sel), for  respondents. 

The  opinion  of  the  court  was  delivered  by 

A2n)EBS,  J. — On  and  prior  to  May  4,  1892,  the  firm  of 
Cain  Brothers,  consisting  of  George,  James  and  Cornelius 
Cain,  were  indebted  to  the  appellant,  the  Blaine  !N'ational 
Bank,  in  the  sum  of  $5,000  or  more.     This  indebtedness 
was  evidenced  by  short  time  promissory  notes,  which  had 
been  renewed  from  time  to  time,  and  which  were  secured 
by  a  deposit  in  the  bank  of  certain  notes  of  various  persons 
in  favor  of  Cain  Brothers,  and  certain  school  district  war- 
rants, and  also  certain  warrants  of  the  city  of  Blaine.    On 
said  day  said  James  Cain,  by  a  general  warranty  deed, 
conveyed  to  E.  R.  Wheeler,  then  cashier  of  the  bank,  cer- 
tain real  estate,  the  title  to  which  stood  in  his  name, 
although  belonging  in  fact  to  the  firm  of  Cain  Brothers, 
consisting  principally  of  town  lots,  but  in  which  was  in- 
cluded block  34  of  the  tide  lands  in  front  of  the  city  of 
Blaine,  the  title  to  which  was  in  the  state.    Upon  this  tide 
land  was  situated  a  saw-mill,  which  was  owned  and  oper- 
ated by  Cain  Brothers.     According  to  the  testimony  of 
George  Cain,  the  parties  to  this  conveyance  were  uncer- 
tain as  to  whether  the  mill  should  be  considered  real  estate 
or  personal  property,  and  it  was  therefore  concluded  to 
execute  a  chattel  mortgage  upon  the  mill  and  machinery 
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in  order  to  provide  against  the  contingency  of  the  mill 
being  held  to  be  personal  property.  Such  a  mortgage  was, 
therefore,  executed  and  delivered  to  the  bank,  and  both  the 
deed  and  the  chattel  mortgage  were  duly  recorded  on  the 
following  day.  At  the  time  the  deed  was  executed  the 
following  written  instrument  was  signed  by  the  said  E.  R. 
Wheeler  and  delivered  to  the  said  James  Cain : 

"  Whereas,  James  Cain  has  this  day  conveyed  and 
transferred  to  the  undersigned  E.  B.  Wheeler  certain  real 
estate  described  in  a  certain  warranty  deed,  of  this  date, 
described  as  follows:  Block  No.  Fourteen  (14)  and  lots 
Twenty  One  (21)  and  Twenty  Two  (22),  Block  Twenty 
Eight  (28),  in  Cain's  Original  Townsite,  and  Lots  One 
(1),  Two  (2),  Three  (3)  and  Four  (4)  in  Blk.  Two  (2) 
in  Cain's  Water  Front  Add.  to  Blaine,  and  Blk.  34  of 
Tidal  Lands,  as  shown  by  map  thereof;  said  conveyance 
being  for  the  purpose  of  securing  the  payment  to  the 
Blaine  National  Bank  or  assignees,  of  any  indebtedness  due 
said  bank ;  and  it  is  hereby  agreed  that  when  said  indebt- 
edness  shall  be  fully  paid  in  accordance  with  the  letter 
thereof  then  the  said  E.  R.  Wheeler  agrees  to  reconvey 
the  above  described  property  to  said  grantor  but  not  other- 
wise." 

This  instrument  was  witnessed  by  Albert  E.  Mead, 
attorney  for  the  bank,  and  George  W.  Cain,  but  does  not 
appear  to  have  been  placed  of  record.  On  June  23,  1892, 
the  Cains  made  a  second  chattel  mortgage  to  the  bank, 
covering  the  machinery  which  had  been  placed  in  the  mill 
subsequently  to  the  execution  of  the  first  chattel  mortgage ; 
and  on  December  29,  1892,  they  made,  executed  and  de- 
livered to  the  bank  another  chattel  mortgage  covering 
machinery  which  had  been  put  into  the  mill,  and  was  not 
included  in  the  other  mortgages,  and  also,  as  it  appears, 
all  other  machinery  therein  at  that  time.  On  December 
6,  1892,  the  respondent  Straw-Ellsworth  Manufacturing 
Company  recovered  a  judgment  against  Cain  Brothers 

23^20  WASH. 
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in  the  superior  court  of  Whatcom  county,  and  on  January 
12  following,  the  respondent  David  Adler  &  Sons  Cloth- 
ing Company  also  recovered  a  judgment  against  Cain 
Brothers.  On  September  27,  1895,  execution  was  issued 
upon  these  judgments  and  returned  unsatisfied  by  the 
sheriff,  under  the  direction  of  counsel  for  the  plaintiffs  in 
those  cases.  Subsequently  these  two  execution  plaintiffs 
brought  this  action  to  set  aside  the  deed  and  chattel  mort- 
gages above  mentioned  and  to  subject  the  property  therein 
described  to  the  payment  of  their  respective  judgments. 
A  trial  was  had  by  the  court,  and  findings  of  fact  and  con- 
clusions of  law  made  and  filed,  and  a  decree  entered  an- 
nulling and  setting  aside  the  deed  and  mortgages,  and 
ordering  the  property  included  therein  sold  and  the  pro- 
ceeds applied,  first,  to  the  payment  of  the  judgment  in 
favor  of  Straw-Ellsworth  Manufacturing  Company,  and, 
second,  in  payment  of  David  Adler  &  Sons  Clothing  Com- 
pany's judgment.  Exceptions  were  duly  taken  to  the  find- 
ings of  fact,  conclusions  of  law  and  the  judgment  of  the 
court,  and  the  Blaine  !N'ational  Bank  has  brought  the  case 
here  for  review  by  appeal. 

Although  several  errors  are  assigned  and  relied  on  by 
the  appellant  as  grounds  for  reversal  of  the  judgment,  the 
principal  question,  in  our  view  of  the  case,  is  whether  the 
bank  took  the  deed  and  mortgages  in  good  faith  for  the 
purpose  of  securing  the  payment  of  the  money  loaned  by 
it  to  the  Cains,  or  whether  these  instruments  were  giT^i 
by  the  Cains  and  received  by  the  bank,  with  intent  to 
hinder,  delay  or  defraud  the  creditors  of  Cain  Brothers. 
As  this  is  a  case  of  equitable  cognizance,  it  was  incumbent 
upon  this  court  to  examine  the  evidence  de  novo  jpertsdur 
ing  to  the  question  of  good  or  bad  faith  in  the  giving  and 
receiving  of  the  instruments  in  question ;  and  we  have  ex- 
pended a  good  deal  of  time  and  labor  in  the  examination 
of  the  proofs  in  the  record,  and  especially  the  books  of 
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the  bank,  which  were  introduced  in  evidence  at  the  trial; 
snd  from  such  examination  and  consideration  we  are  con- 
strained to  conclude  that  the  evidence  is  insufficient  to 
warrant  the  decree  rendered  bv  the  learned  trial  court. 
The  only  direct  evidence  in  the  record  as  to  the  alleged 
fraudulent  transactions  between  Cain  Brothers  and  the 
bank  consists  of  the  testimony  of  George  and  James  Cain« 
The  former,  it  appears,  was  the  principal  manager  of  the 
partnership  business  of  Cain  Brothers,  and  seems  to  have 
represented  the  firm  almost  exclusively  in  its  transactions 
with  the  bank.  Both  Q^orge  and  James  Cain  testified  that 
the  deed  and  the  chattel  mortgages  were  made,  not  as 
security  for  their  debt  to  the  bank,  but  in  trust  to  the  bank 
for  the  use  and  benefit  of  Cain  Brothers,  and  that  the  deed 
was  made  for  the  purpose  of  delaying  their  creditors  for 
the  time  being.  The  grantee,  Wheeler,  did  not  testify  at 
the  trial,  nor  did  H.  W.  Wheeler,  who  was,  at  the  time  the 
notes  and  mortgages  were  given,  the  president  of  the  bank. 
It  follows,  therefore,  that  the  validity  or  invalidity  of  the 
•deed  and  mortgages  must  be  determined  mainly  from  the 
testimony  of  Qeorge  and  James  Cain.  It  is  contended  by 
<x>tin8el  for  the  respondents  that,  inasmuch  as  there  is  no 
evidence  in  the  record  controverting  their  testimony,  this 
court  must  of  necessity  affirm  the  judgment  of  the  court 
below ;  but  this,  we  think,  by  no  means  necessarily  follows. 
The  instruments  which  it  is  sought  to  set  aside  are  fair 
upon  their  face,  and  we  have  been  unable  to  discover  any 
transaction  of  the  bank  or  its  officers,  which  is  incompat- 
ible with  fairness  and  good  faith  upon  their  part,  and  the 
question  before  us  must  be  determined  upon  the  estab- 
lished facts.  Where  fraud  is  the  issue  to  be  determined, 
it  must  be  established  by  satisfactory  evidence,  as  it  is  not 
presumed  in  law,  and  will  not  be  imputed  to  a  party  on 
slight  and  unsatisfactory  evidence.  In  some  jurisdictions 
— ^notably  in  Alabama — it  is  held  that  the  motive  or  in- 
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tent  of  a  party  in  the  execution  of  a  written  instrument 
cannot  be  proved  or  disproved  by  his  own  testimony,  but 
must  be  inferred  from  the  facts  and  circumstances  sur- 
rounding and  characterizing  the  transaction.     Coal  City 
Goal  &  Coke  Co.  v.  Hazard  Powder  Co.,  108  Ala.  218  (19- 
South.  392).     See,  also,  McCormick  v.  Joseph,  77  Ala. 
286,  and  Whelesa  v.  Rhodes,  70  Ala.  419.    But  in  courts 
where  it  is  held  that  a  party  to  an  instrument  may  testify 
as  to  his  motive  or  intent  in  executing  it — ^and  which 
seems  to  be  the  general  rule — ^his  testimony  is  regarded 
merely  as  an  expression  of  his  opinion  as  to  the  character 
of  the  transaction,  and,  if  it  is  not  corroborated  by  other 
evidence,  it  is  entitled  to  but  little  weight.    Bump,  Fraud- 
ulent Conveyances  (4th  ed.),  §  618;  Atwood  v.  Impson, 
20  N.  J.  Eq.  150 ;  Work  v.  Ellis,  50  Barb.  512 ;  Griffin  v. 
Marqv/irdt,  21  N.  Y.  121 ;  Kittering  v.  Parker,  8  Ind.  44. 
In  the  last  mentioned  case  a  bill  was  filed  to  set  aside  a 
conveyance  alleged  to  have  been  fraudulently  executed, 
and  the  court  there  held  that  the  uncorroborated  testimony 
of  the  only  witness  to  fraud  in  the  vendee,  and  who  was- 
implicated  by  his  own  testimony  as  a  participant  in  the 
fraud,  was  not  sufficient  to  set  aside  the  conveyance,  and 
that,  in  such  cases,  the  witness  ought  to  be  strongly  cor- 
roborated in  order  to  authorize  such  a  decree.    In  Griffin 
V.  Marqtuirdt,  supra,  the  question  was  whether  an  assignor 
in  trust  for  creditors  had  made  an  assignment  for  the  pui^ 
pose  of  gaining  time  to  pay  his  creditors  and  protect  his 
indorsers,  and  the  assignor  was  asked  this  question :  ''Why 
did  you  make  an  assignment  ?"  And  he  answered,  '1  made  - 
the  assignment  for  the  purpose  of  gaining  time  to  pay  my 
creditors.     ...     I  wanted  to  protect  my  indorsers. 
I  made  the  assignment  to  pay  my  debts."    This  testimony 
is  very  much  like  the  testimony  of  the  Cains  in  this  in- 
stance, and  it  was  there  argued  by  counsel  that  the  indis- 
putable testimony  established  the  fact  of  fraud  beyond.* 
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<X)ntroverBy,  but  the  court  held  otherwise,  and  remarked: 

"  There  is  no  force  in  the  suggestion.  Had  Marquardt 
testified  unqualifiedly  that  his  sole  purpose  in  making  the 
assignment  was  to  gain  time  to  pay  his  creditors,  it  would 
not  have  been  testimony  so  conclusive  in  its  nature  as  to 
have  constrained  the  judge  who  tried  the  cause,  regardless 
of  all  the  other  evidence  in  the  case,  to  find  against  the 
hona  fides  of  the  assignment.  The  short  answer  is,  that 
what  we  are  pointed  to  was  mere  evidence  addressed  to 
the  judge,  establishing  no  fact  conclusively,  but  to  be 
weighed  and  considered  with  the  other  evidence  in  the 
•case,  in  passing  upon  and  determining  the  question  of  an 
actual  fraudulent  intent.  That  it  was  the  testimony  of 
the  assignor,  gave  no  conclusive  character  to  it  in  the  estab- 
lishment of  a  f  act.*' 

And  in  Atwood  v.  Impson,  supra,  where  the  question 
was  as  to  whether  a  bill  of  sale  of  chattels  was  intended 
to  defraud  creditors,  the  learned  chancellor  observed  that 
*1.t  would  be  dangerous  to  allow  a  solemn  written  instru- 
ment to  be  overthrown  for  fraud,  by  the  unsupported  evi- 
dence of  a  participator  in  that  fraud;"  and  also  stated 
that  one  of  the  parties,  by  testifying  to  his  own  fraudulent 
act,  fixed  himself  with  infamy,  and  impaired  his  credit 
as  a  witness.  We  think  that  the  principle  aimounced  in 
the  foregoing  authorities  is,  and  ought  to  be,  the  law.  The 
title  to  property  would  be  extremely  uncertain  if  it  could 
be  divested  by  the  uncorroborated  testimony  of  a  party  to 
the  conveyance.  The  fact  that  a  party  to  a  solemn  written 
instrument  attempts  to  impeach  it  as  fraudulent  neces- 
sarily constrains  one  to  look  upon  his  testimony  with  more 
or  less  of  suspicion.  But  in  this  case  we  not  only  have  the 
testimony  of  Gteorge  Cain  and  James  Cain  to  the  effect 
that  the  deed  and  the  several  chattel  mortgages  were  in 
fact  fraudulently  given  and  received,  but  we  find  that  they 
had  previously  subscribed  to  an  aflBdavit  in  each  of  the 
chattel  mortgages  that  the  same  was  made  in  good  faith, 
and  without  any  design  to  hinder,  delay  or  defraud  cred- 
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itors.  It  is  true  that  they  stated  while  upon  the  witness 
stand  that,  although  they  signed  the  affidavits  which  were 
attached  to  these  mortgages  and  were  necessary  to  their 
validity  under  the  statute,  they  did  not,  in  fact,  swear  to 
them,  or,  as  one  of  them  said,  "did  not  hold  up  his  hand/* 
In  our  opinion,  this  explanation  is  not,  to  say  the  least, 
entitled  to  much  consideration,  especially  as  the  officer 
whose  duty  it  was  to  certify  the  oath,  and  who  is  presumed 
to  have  done  his  duty,  has  specifically  testified  that  he  did 
administer  the  oath  to  each  of  the  subscribers  to  the 
affidavits. 

It  is  claimed,  however,  by  counsel  for  the  respondents^ 
that  there  are  certain  badges  of  fraud  shown  in  the  record, 
and  that  such  badges  are  sufficient  to  sustain  the  judgment 
and  decree.  For  instance,  it  is  said  that  the  fact  that  the 
grantee,  Wheeler,  advertised  the  property  in  question  for 
sale  on  the  30th  day  of  September,  1895,  was  sufficient 
in  itself  to  show  that  the  deed  and  mortgages  were  not 
made  for  security,  as  claimed  by  appellant.  And  it  is 
further  insisted  that  the  bank  at  the  time  it  received  the 
deeds  and  mortgages  had  collateral  security  sufficient  to 
secure  the  indebtedness  of  Cain  Brothers,  and  that  the 
property  conveyed  in  addition  to  the  collateral  security 
was  largely  in  excess  of  the  debt;  and  it  is  argued  from 
these  facts  that  it  is  evident  that  the  intent  of  all  the  par- 
ties to  the  instruments  in  question  was  to  hinder,  delay  or 
defraud  the  other  creditors  of  Cain  Brothers.  While  it  is 
no  doubt  true  that  a  single  badge  of  fraud  may,  in  a  par- 
ticular case,  be  itself  sufficient  to  invalidate  a  written  in- 
strument, it  is  also  true  that  several,  or  even  all,  of  the 
badges  combined,  may  not  be  sufficient,  in  view  of  all  the 
circumstances,  to  overthrow  a  conveyance.  Whenever  the 
evidence  is  such,  in  a  given  case,  as  not  to  satisfy  the  mind 
and  conscience  and  produce  a  satisfactory  conviction  that 
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fraud  was  intended,  the  instrument  should  be  sustained. 
Bump,  Frandnlent  Conveyances  (4th  ed.),  §  619. 

It  is  also  contended  by  the  appellant  that  the  court  erred 
in  overruling  its  demurrer  to  the  complaint  on  the  ground 
that  the  facts  constituting  the  alleged  fraud  were  not 
specifically  stated,  but  we  are  of  the  opinion  that  no  error 
was  committed  by  the  court  in  that  regard. 

It  transpired  during  the  course  of  the  trial  that  counsel 
for  the  plaintiffs  had  made  an  agreement  with  his  clients 
that  he  would  pay  the  costs  of  the  suit  and  take  a  certain 
proportion  of  the  amount  recovered  in  the  action  as,  and 
for,  his  compensation  as  attorney;  and  it  is  claimed  by 
counsel  for  appellant  that  the  court  should  have  dismissed 
the  case  when  those  facts  were  made  apparent.  But,  while 
there  are  some  decisions  which  support  the  appellant's  con- 
tention, we  think  the  great  weight  of  authority,  and  the 
better  reason,  are  against  his  position.  Conceding,  but 
not  deciding,  that  the  contract  stated  was  a  champertous 
one,  we  nevertheless  think  that  it  cannot  be  invoked  as  a 
defense  to  this  action.  A  champertous  contract  can  only 
be  set  up  as  a  defense  in  an  action  in  which  the  agreement 
itself  is  sought  to  be  enforced.  5  Am.  &  Eng.  Enc.  Law 
(2d  ed.),  p.  832,  and  cases  cited. 

Kespondents  claim  that  the  judgment  must  be  affirmed, 
at  all  events,  for  the  reason  that  the  notes  held  by  the  bank 
are  not  the  identical  notes  which  are  claimed  to  have  been 
secured  by  the  deed  and  the  mortgages.  But  this  position, 
we  think,  is  untenable,  and  that  the  rule  is  that  a  change 
in  the  form  of  the  debt  does  not  affect  the  security.  1 
Jones,  Mortgages  (4th  ed.),  §  924,  355;  15  Am.  &  Eng. 
Enc.  Law,  p.  869;  Heively  v.  Matteson,  54  Iowa,  505  (6 
N.  W.  782). 

Appellant  complains  of  the  ruling  of  the  court  in  refus- 
ing to  continue  the  cause  or  grant  leave  to  appellant  to 
take  the  depositions  of  E.  E.  Wheeler  and  H.  W.  Wheeler, 
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the  cashier  and  president,  respectively,  of  the  Blaine 
National  Bank.  It  is  not  contended  by  appellant  that  it 
did  not  have  sufficient  time  to  take  these  depositions  before 
the  time  set  for  the  trial  of  the  cause.  The  application 
was  made  on  the  ground  of  surprise  on  the  part  of  counsel 
for  appellant.  It  appears  that  appellant's  counsel,  some 
time  before  the  trial,  requested  one  David  who  was  then 
cashier  of  the  bank,  to  see  Gteorge  Cain,  one  of  the  defend- 
ants in  the  case,  and  ascertain  what  he  would  testify  to  if 
called  at  the  trial;  and  it  is  shown  bv  the  affidavit  of 
David,  and  that  of  counsel,  that  the  former  did  see  Cain  as 
requested  and,  after  speaking  to  him  upon  the  subject,  re- 
ported to  coimsel  for  the  bank  that  Cain  had  stated  that 
the  instruments  were  bona  fide  and  just  what  they  pur- 
ported to  be,  and  for  that  reason,  and  that  alone,  the  depo- 
sitions of  the  Wheelers,  both  of  whom  resided  outside  of 
the  state,  were  not  taken.  George  Cain,  in  an  affidavit 
filed  in  the  cause,  denied  making  such  statement  to  David ; 
but,  under  the  circumstances  of  the  case,  and  considering 
that  it  was  a  suit  in  equity,  we  think  the  learned  trial 
court  should  at  least  have  granted  leave  to  take  the  depo- 
sitions, as  it  must  have  appeared  at  that  stage  of  the  pro- 
ceedings that  the  absolute  truth  in  regard  to  the  int«nt  of 
the  parties  to  the  instruments  could  not  well  be  ascertained 
without  the  testimony  of  the  Wheelers.  We  are,  of  course, 
not  unmindful  of  the  fact  that  the  court  was  clothed  with 
a  legal  discretion  in  the  matter ;  and  although,  as  we  have 
said,  we  think  the  motion  should  have  been  granted,  we 
would  not,  however,  be  disposed  to  reverse  the  judgment 
upon  that  ground  alone.  Upon  the  whole  case  we  are  of 
the  opinion  that  there  should  be  a  new  trial,  and  the  judg- 
ment is  therefore  reversed,  and  the  cause  remanded  to  the 
superior  court  for  further  proceedings  in  accordance  with 
this  opinion. 

Scott,  C.  J.,  and  Gordon,  Dunbar  and  Reavis,  JJ., 

concur. 
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J.  C.  White,  Respondent,  v.  City  of  Taooma,  Appellant 

OBJECTIONS   to   STBEET  ASSESSlfENTS — ^iiPPEAL  TO   8UFEBI0B   OOUBT — 

NOTICE. 

Where  a  property  owner  desires  to  appeal  to  the  superior 
court  from  an  order  of  the  city  council  confirming  a  re-assess- 
ment of  the  cost  of  a  street  improyement,  made  under  Laws 
1893,  p.  226,  he  must.  In  order  to  give  the  court  jurisdiction, 
within  ten  days  after  the  confirmation  file  with  the  city  clerk 
a  notice  of  appeal,  in  which  is  set  forth  a  description  of  the 
property  and  his  objections  to  the  assessment 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
James  A.  Williamson,  Judge.    Beversed. 

W.  H,  Pritchard,  and  Walter  M.  Harvey,  f cr  appellant. 
J.  W.  A.  Nichols,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

GoBDON,  J. — ^Respondent  is  the  owner  of  lots  fire  and 
six,  in  block  813,  of  the  original  plat  of  the  city  of  Tacoma. 
In  the  early  part  of  the  year  1892  the  appellant  city  caused 
South  Eighth  street,  in  said  city,  to  be  improved  by  grad- 
ing and  sidewalking  the  same  along  and  adjoining  block 
813,  and,  for  the  purpose  of  paying  for  such  improvement, 
levied  an  assessment  against  said  lots  for  their  propor- 
tionate share  of  the  cost  of  said  improvement.  This  assess- 
ment was  subsequently,  by  a  decree  of  the  superior  court 
of  Pierce  county,  held  to  be  void  and  of  no  legal  effect.  In 
April,  1897,  the  city,  conformably  to  the  provisions  of 
ch.  95  of  the  Session  Laws  of  1893,  p.  226  (Bal.  Code, 
§§  1139-1149),  providing  for  re-assessment  of  costs  of 
local  improvements  in  cities  and  towns,  passed  an  ordi- 
nance ordering  a  re-assessment  of  the  cost  of  said  improve- 
ment, and  in  June  of  that  year  the  re-assessment  was  made 
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by  the  proper  oiRcers  of  the  city,  in  compliance  with  such 
previous  ordinance.  Subsequent  thereto,  the  city  gave 
notice,  as  required  by  law,  of  such  re-assessment  and  of 
the  date  fixed  by  the  coimcil  for  hearing  and  considering 
objections  thereto.  In  pursuance  of  such  notice,  the  re- 
spondent appeared  before  the  council  and  filed  written 
objections,  which  were  overruled,  and  the  re-assessment 
was,  by  ordinance  passed  and  approved  July  2,  1897,  duly 
confirmed.  On  July  21st,  the  respondent  served  on  the 
city  attorney  and  also  on  the  city  clerk  of  the  appellant 
city  a  notice  of  appeal  to  the  superior  court  from  the  action 
of  the  city  council  in  confirming  such  re-assessment 
Thereafter,  counsel  for  the  city  moved  the  court  to  dismiss 
the  appeal,  because  the  same  was  not  given  within  the  time 
prescribed  by  law,  and  because  the  notice  itself  did  not 
describe  the  objections  of  the  appellant  to  the  assessment 
sought  to  be  appealed  from.  This  motion  was  overruled 
and,  upon  final  hearing,  the  court  made  its  decree  annul- 
ling and  setting  aside  the  re-assessment  so  far  as  the  same 
purports  to  affect  respondent's  lots.  The  present  appeal  is 
from  that  decree. 

The  first  error  assigned  is  the  ruling  of  the  superior 
court  upon  appellant's  motion  to  dismiss  the  appeal  which 
respondent  attempted  to  take  from  the  decision  of  the 
council.  We  think  the  motion  should  have  been  granted 
for  want  of  jurisdiction  in  the  superior  court  to  entertain 
the  appeal. 

It  clearly  appears  that  the  appeal  was  attempted  under 
the  provisions  of  §§  2  and  3,  of  chapter  51,  Session  Laws 
1897,  p.  77  (Bal.  Code,  §§  1121,  1122),  relating  to  the 
foreclosure  of  liens  for  local  improvements,  and  in  nowise 
complies  with  the  requirements  of  §§  8  and  9  of  chapter  95 
(Laws  1893,  p.  230,  Bal.  Code,  §§  1146,  1147).  It  was 
under  the  latter  chapter  that  this  proceeding  was  initiated. 
The  council   derived   jurisdiction  to  re-assess   solely  by 
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virtue  of  that  chapter,  and  only  by  complying  with  its  pro- 
visions relating  to  appeals  could  the  superior  court  acquire 
jurisdiction.  By  §'  9  of  that  chapter,  a  written  notice  of 
appeal  is  required  to  be  filed  with  the  city  clerk  within 
ten  days  after  the  re-assessment  roll  shall  have  been  ap- 
proved and  confirmed  by  the  council,  and  the  notice  itself 
is  required  to  describe  the  property  and  the  objections  of 
the  appellant  It  is  not  pretended  that  there  was  any  at- 
tempt on  the  part  of  the  respondent  to  comply  with  these 
requirements,  and  we  are  clearly  of  the  opinion  that  the 
superior  court  was  without  jurisdiction  to  enter  the  decree 
which  is  appealed  f  rouL  It  must  be  reversed  and  the  cause 
remanded,  with  direction  to  the  superior  court  to  dismiss 
the  proceeding. 

Scott,  C.  J.,  and  Anders,  Dunbar  and  Reavis,  JJ., 
concur. 


[No.  3090.    Decided  December  12, 1898.- 

Virginia  Herman  et  ah,  Appellants,  v.  Fred  G.  Plum- 

MER  et  ah.  Respondents. 

VOtUNTAKT     ASSOOKATIONS  —  CONTROVEBSIE8     BETWEEN     MEMBERS  — 

REMEDIES — ^BY-LAWS. 

The  courts  wlU  not  assume  jurisdiction  of  a  controversy  be- 
tween members  of  a  voluntary,  unincorporated  association  so 
lon^  as  there  is  an  unexhausted  remedy  within  the  association 
itself. 

A  by-law  of  a  national  unincorporated  organization  making 
the  executive  committee  of  the  body  a  court  of  final  appeal  in 
disputed  questions  arising  between  members  or  in  and  between 
branches  of  the  order,  cannot  be  presumed  to  be  repealed  by  the 
adoption  of  a  new  constitution,  but  must  be  given  effect  until 
repealed,  either  expressly  or  by  necessary  implication. 


80    863 
27     40 
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Appeal  from  Superior  Court,   Pierce  County. — ^Hon. 
James  A.  Williamson,  Judge.    Affirmed. 

Sheeks  &  Wickersham,  for  appellants : 

There  can  be  no  change  in  the  constitution  and  the  by- 
laws of  a  voluntary  unincorporated  association,  except  in 
the  method  pointed  out  by  its  constitution.  Russie  v. 
Brazzell,  30  S.  W.  526  (49  Am.  St.  Eep.  542) ;  Bear  v, 
Heasley,  98  Mich.  279  (24  L.  E.  A.  615) ;  Brundage  v. 
Deardorf,  55  Fed.  839.  The  constitution  of  a  voluntary 
association  cannot  be  changed  so  as  to  divert  the  property 
of  the  society  from  its  original  trust,  except  by  unanimous 
consent,  even  on  notice.  Philomath  College  v,  Wyatt,  37 
Pac.  1022  (26  L.  R.  A.  68) ;  Park  v.  Chaplin,  64  N.  W. 
674  (59  Am.  St.  Rep.  353,  31  L.  R.  A.  141).  There  can 
be  no  merger  of  one  society  into  another  having  the  same 
objects,  so  as  to  carry  title  to  the  property,  except  by  unani- 
mous consent  of  all  members.  Mason  v.  Finch,  28  MicL 
282. 

Where  rights  of  property  are  in  question,  civil  courts 
will  inquire  whether  or  not  the  organic  rules  and  forma 
of  proceedings  prescribed  by  an  ecclesiastical  body  have 
been  followed.  Watson  v.  Jones,  13  WalL  679  (20  L.  ed- 
666) ;  McFadden  v.  Murphy,  21  IST.  E.  868;  Gorman  v. 
O'Connor,  26  Atl.  379. 

Even  a  minority,  holding  to  the  old  faith  and  old 
society,  is  entitled  to  retain  all  the  property  for  that  pur- 
pose. Nance  v.  Busby,  18  S.  W.  874  (15  L.  R.  A.  801) ; 
Ferraria  v.  Vasconcelles,  23  111.  403;  App  v.  Lutheran 
Congregation,  6  Pa.  St.  201 ;  McOinnis  v.  Watson,  41  Pa- 
St.  9 ;  Boshis  Appeal,  69  Pa.  St.  462  (8  Am.  Rep.  275) ; 
Schnorr's  Appeal,  67  Pa.  St.  138  (5  Am.  Rep.  415). 

Members  of  voluntary  associations  are  not  partners,  and 
are  not  entitled  to  division  of  property  as  such.  Schradi 
V.  Domfeld,  55  K  W.  49. 
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Section  18  herein  applies  only  to  matters  of  discipline 
and  not  to  property  rights.  In  the  absence  of  an  express 
agreement  to  the  contrary  the  citizen  cannot  be  denied  an 
appeal  to  the  courts  in  the  latter  case.  Zeliff  v.  Knights 
of  Pythias,  53  N.  J.  Law,  686 ;  Ocean  Vastle  v.  Smith, 
58  X.  J.  Law,  545 ;  Roxbury  Lodge  v.  Hocking,  38  Atl. 
693  (64  Am.  St  Bep.  596). 

jB.  H.  Land,  and  0.  N.  Warner,  for  respondents : 

Where  a  voluntary  association  or  religions  society  has 
established  a  tribunal,  or  provided  a  method,  within  the 
society,  by  which  differences  between  members  shall  be 
determined,  it  is  the  duty  of  aggrieved  members  to  resort 
to  such  tribunals  before  invoking  the  jurisdiction  of  a  civil 
court  Venable  v.  Ebenezer  Baptist  Church,  25  Kan.  177 ; 
Oliver  V.  Hopkins,  10  N.  E.  776. 

The  by-laws  of  an  association  are  analogous  to  the  stat- 
utes of  a  state,  or  the  ordinances  of  a  municipal  corpora- 
tion, and  constitute  the  rule  of  action  by  which  the  mem- 
bers and  their  property  rights  are  determined.  People  v. 
Carson,  30  N.  T.  Supp.  817 ;  Doherty  v.  Ransom  County, 
63  N.  W.  148 ;  State  v.  Swan,  44  I^^.  W.  492. 

The  property  involved  in  this  action  forms  the  machin- 
ery by  and  through  which  the  society  is  operated,  and  is 
in  no  sense  trust  property.  It  is  a  well  established  rule  of 
law  that  where  a  society  of  this  character  owns  property 
accumulated  and  used  for  such  purposes,  it  is  controlled 
by  a  majority  of  the  members  thereof.  Bobbins  v.  Waldo 
Lodge,  7  Atl.  54:0;Watkins  v.  Wilcox,  66  N.  T.  654; 
Keyser  v.  Stansifer,  6  Ohio,  363.  So  long  as  the  majority 
are  managing  the  property  in  good  faith  for  the  promotion 
of  the  same  general  purposes  and  teachings  for  which  the 
society  was  organized  and  originally  formed,  a  dissenting 
nainority  have  no  legal  right  to  oust  the  majority  from  the 
custody  and  control  of  such  property.    Schradi  v.  Dom- 
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feld,  55  X.  W.  49;  McGinnis  v.  Watson,  41  Pa.  St.  9; 
Ramsey's  Appeal,  88  Pa.  St.  60. 

Peb  Curiam. — The  parties  to  this  action  were  all,  prior 
to  March  3,  1898,  members  of  the  Narada  Theosophical 
Society  of  Tacoma,  a  branch  of  a  national  organization 
known  as  the  Theosophical  Society  of  America.  This 
local  branch  was  an  independent  body,  controlling  its  own 
property,  and  governing  itself  subject  to  the  right  of  appeal 
to  the  executive  committee  of  the  national  body  upon  any 
disputed  questions  arising  between  the  members.  The 
object  of  the  present  suit  was  to  recover  possession  of  cer- 
tain property  of  the  local  society,  the  appointment  of  a 
receiver,  and  other  relief;  the  action  being  mainly  based 
upon  an  alleged  interference  with  the  property  rights  of 
the  plaintiffs  as  members  of  that  branch,  and  their  rights 
as  members  in  various  respects.  At  the  close  of  plaintiffs* 
case,  on  the  evidence,  a  judgment  of  non-suit  and  dismissal 
was  granted,  and  the  present  appeal  is  from  that  order  and 
judgment. 

We  think  the  order  was  properly  made.  Section  18  of 
the  by-laws  of  the  national  society  is  as  follows : 

"  The  executive  committee  shall  be  the  court  of  final 
appeal  in  disputed  questions  arising  between  members 
of,  in  and  between  branches/' 

It  is  not  pretended  that  any  effort  was  made  by  the 
plaintiffs  to  have  the  questions  involved  in  the  present  dis- 
pute determined  by  the  committee  mentioned  in  that  sec- 
tion, and  it  is  a  well  established  principle,  applicable  to 
controversies  like  the  present,  that  imtil  the  members  have 
exhausted  their  remedy  within  the  society  the  courts  will 
not  assume  jurisdiction  of  the  controversy.  Oliver  v.  Hop- 
Jcins,  144  Mass.  175  (10  N.  E.  776) ;  Lafond  v.  Deems 
81  N.  T.  507;  Chamberlain  v.  Lincoln,  129  Mass.  70; 
Watson  V.  Jones,  13  Wall.  679. 
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Appellants  seek  to  justify  their  failure  to  resort  to  the 
cominittee  contemplated  by  §  18,  supra,  upon  the  ground 
that  that  section  was,  in  effect,  abolished  by  the  action  of 
the  national  convention  at  a  meeting  in  Chicago  in  Feb- 
ruary, 1898,  which  practically  adopted  a  new  constitution. 
We  think  the  argument  advanced  does  not  meet  the  objec- 
tion. Plaintiffs  are  contending  that  the  action  of  the 
•national  convention  was  invalid,  and,  if  they  are  right  in 
that  respect,  the  constitution  and  by-laws  of  the  old  body 
are  still  in  force.  They  have  no  standing  if  such  is  not 
the  fact,  and,  if  it  is,  then  the  remedy  provided  by  §  18 
would  appear  to  be  ample.  But  it  does  not  appear  that  any 
effort  has  been  made  to  obtain  within  the  society  a  deter- 
mination of  the  grievances,  and,  even  were  it  admitted 
that  the  effect  of  the  action  of  the  national  convention  was 
to  abolish  the  old  constitution,  it  in  no  wise  follows  that 
the  by-laws  theretofore  adopted  would  also  become  inef- 
fectual. Section  18,  supra,  having  been  adopted  for  the 
government  of  the  national  body  and  its  branches,  must  be 
given  effect  until  it  is  repealed  either  expressly  or  by  neces- 
sary implication.  So  that  we  think  the  learned  trial  judge 
was  right  in  concluding  that  the  Qourt  should  not  take 
jurisdiction  of  the  case. 

We  think  that  he  was  right,  too,  in  concluding  that 
plaintiffs'  evidence  was  insufficient  to  establish  any  inter- 
ference with  their  rights  as  members  to  the  enjoyment  of 
the  property,  books,  records,  etc.,  of  the  local  branch.  In 
other  words,  plaintiffs  failed  to  show  that  their  rights  as 
members  had  been  invaded.  There  was  evidence  by  the 
officers  of  the  local  branch  tending  to  show  that  a  conclu- 
sion had  been  reached  by  them  not  to  enforce  the  obnoxious 
resolutions  previously  passed,  and  that  they  construed 
them  to  be  invalid.  For  these  reasons  we  must  conclude. 
that  the  judgment  was  right,  and  we  do  not  deem  it  proper 
to  attempt  at  this  time  to  determine  whether  the  action  of 
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the  national  convention  was,  in  effect,  an  amendment  of 
the  old  constitution  and  invalid,  because  adopted  without 
previous  notice  to  the  local  branches,  or  the  adoption  of  a 
new  constitution,  which  retained  the  spirit  and  essence  of 
the  old  and  included  no  new  provisions  inconsistent  with 
it,  and  therefore  within  the  right  of  the  convention.  At 
present  an  opinion  upon  that  important  question  would  be 
at  most  mere  dictum. 

Affirmed. 


I  No.  2903.    Decided  December  16, 1898 . 1 

The  Seattle  National  Bank,  Appellant,  v.   School 

DisTBioT  No.  40,  Respondent 

PLEADING — SUFFICIENCY  OF  OOMPLAIirr — ^BES  JUDICATA — A88IOK1IZ1IT 

— ^ACOOUNTINa. 

A  complaint  in  an  action  to  recover  on  school  warrants  doeft 
not  state  a  cause  of  action  when  it  appears  therefrom  that  the 
invalidity  of  the  warrants  had  heen  determined  in  a  suit  to 
which  the  present  plaintiff  was  a  party  as  defendant,  efven 
though  the  judgment  was  upon  the  unintentional  default  of  the 
defendant  in  the  prior  action. 

A  complaint  does  not  state  a  cause  of  action  in  favor  of 
plaintiff  as  the  assignee,  or  successor  in  interest,  under  a  con- 
tract, when  it  simply  avers  that  the  contractor  had  sold  and 
transferred  certain  warrants  and  all  his  rights  thereunder  to 
plaintiff. 

Where  the  complaint  in  an  action  for  an  accounting  neither 
states  a  fiduciary  relation  between  the  parties,  nor  any  facts 
showing  the  complicated  nature  of  the  accounts  between  them» 
nor  that  any  demand  for  an  accounting  and  refusal  thereof  had 
been  made  before  suit,  it  is  demurrable  as  not  stating  facta 
sufficient. 

Appeal  from  Superior  Court,  Kittitas  County. — ^Hon. 
John  B.  Davidson,  Judge.    Affirmed. 
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Preston,  Carr  &  Oilman,  and  Mires  &  Warner,  for 
appellant 

Kauffman  &  Frost,  and  KirTe  Whited,  for  respondent. 

The  opinion  of  the  conrt  was  delivered  by 

Andebs^  J. — The  amended  complaint  in  this  action, 
omitting  the  venue,  title  and  verification,  reads  as  follows : 

^'  Comes  now  the  plaintiff  above  named,  and  for  cause  of 
action  against  the  defendant  above  named,  alleges : 

1.  That  it  is  and  at  all  times  herein  mentioned  was  a 
corporation  duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  United  States,  and  engaged  in  a 
general  banking  business  in  the  city  of  Seattle,  state  of 
Washington. 

2.  That  the  defendant  is  and  at  all  times  herein  men- 
tioned was  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of  Washington. 

3.  That  on  or  about  the  5th  day  of  September,  1898, 
at  an  election  regularly  held  for  that  purpose,  the  electors 
of  the  said  School  District  No.  40,  the  defendant  herein, 
authorized  the  directors  of  the  said  school  district  to  con- 
tract for  the  erection  of  a  brick  school  house  at  Wenatchee, 
Kittitas  county,  Washington,  and  to  issue  bonds  of  said 
school  district  in  the  sum  of  $10,000  in  payment  thereof. 

4.  That  thereafter,  to-wit,  on  or  about  the  13th  day  of 
November,  1893,  the  directors  of  said  school  district,  pur- 
suant to  authority  in  them  vested,  did  enter  into  a  contract 
in  writing  with  one  William  Peacock  to  erect  said  school 
house  for  the  sum  of  $7,344.  That  in  said  contract  it  was 
provided  that  $2,000  of  the  contract  price  should  be  paid 
to  the  contractor  upon  the  completion  of  the  foundation  of 
said  building,  and  the  delivery  of  the  materials  for  the  con- 
struction of  the  remainder  of  the  said  building  on  the 
ground,  except  mill  work. 

5.  That  thereafter,  to-wit,  on  or  about  the  24th  day  of 
November,  1893,  the  directors  of  said  school  district  di- 
rected and  authorized  the  said  contractor  to  add  to  said 
building  as  an  extra,  a  basement  story,  and  agreed  to  pay 
therefor  the  sum  of  $656. 

24— 20  WABB. 
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6.  That  on  or  about  the  24th  day  of  Xovember,  1893, 
the  said  contractor  commenced  the  construction  of  said 
building,  and  on  the  25th  day  of  January,  1894,  had  (as 
plaintiff  is  informed)  substantially  completed  the  founda- 
tion and  basement  story  of  the  said  school  house  and  de- 
livered on  the  grounds  the  material  for  said  building  in 
accordance  with  the  terms  and  conditions  of  said  contract, 
and  thereupon  demanded  the  payment  of  the  first  install- 
ment of  the  contract  price,  to-wit,  the  sum  of  $2,000,  and 
the  sum  agreed  upon  for  liie  construction  of  the  basement 
story,  to-wit,  $656. 

7.  That  at  the  time  said  contractor  demanded  the  pay- 
ments of  the  amounts  referred  to  in  the  last  preceding  para- 
graph, he  stated  to  the  directors  of  the  said  school  £strict 
in  regular  meeting  assembled,  that  he  would  be  unable  to 
proceed  with  his  contract  unless  said  payments  were  made ; 
and  that  if  said  directors  could  issue  warrants  for  the 
amount  due,  the  said  contractor  would  dispose  of  them 
to  the  plaintiff  herein,  and  thereby  secure  sufficient  money 
to  complete  the  contract  in  accordance  with  the  terms  and 
conditions  thereof. 

8.  That  thereupon  the  said  directors  at  a  r^ular  meet- 
ing held  for  that  purpose  on  or  about  January  25,  1894. 
with  knowledge  of  the  intention  of  the  contractor  to  sell 
the  said  warrants  to  the  plaintiff,  and  in  order  that  the 
contractor  might  sell  the  same  to  the  plaintiff,  issued  and 
delivered  to  said  contractor  five  warrants  in  the  sum  of 
$500  each,  payable  out  of  special  fimd  No.  1,  and  drawn 
upon  the  treasurer  of  Kittitas  county,  Washington. 

9.  That  thereafter  said  contractor  for  lie  sum  of 
$2,425,  paid  him  therefor  by  the  plaintiff,  and  with  the 
knowledge  and  consent  of  the  directors,  sold,  assigneil, 
transferred  and  set  over  to  this  plaintiff  the  said  warrants, 
and  all  his  rights  thereunder. 

10.  That  thereafter,  to-wit,  on  or  about  the  first  day  of 
October,  1894,  the  said  contractor  having  theretofore,  but 
after  the  purchase  of  said  warrants  by  the  plaintiff,  aban- 
doned his  contract,  the  defendant,  by  its  directors  took 
possession  of  so  much  of  the  foundation  and  basement  storr 
as  had  been  constructed  bv  the  said  contractor,  and  of  said 
materials,  and  used  the  same  in  the  completion  of  the  erec- 
tion of  the  building. 
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11.  That  no  payment  has  ever  been  made  to  this 
plaintiff  on  account  of  said  warrants  nor  for  any  part  of 
the  value  of  the  labor  and  materials  which  entered  into 
the  said  building  appropriated  as  aforesaid  by  the  said 
-defendant  to  its  use^  and  that  the  value  of  the  labor  and 
materials  at  the  time  of  said  appropriation  is  not  known 
to  the  plaintiff;  but  it  believes  the  same  to  be  reasonably 
-worth  tiie  sum  of  $2,656. 

12.  That  on  the  9th  day  of  July,  1894,  the  directors 
of  the  defendant  commenced  an  action  in  the  superior 
-court  of  said  Kittitas  county  to  restrain  the  county  treas- 
urer of  said  county,  the  custodian  of  said  Special  Fund 
Ko.  1,  from  paying  said  warrants  upon  presentation,  al- 
leging as  ground  for  the  relief  sought  that  the  meeting 
referred  to  in  the  eighth  paragraph  hereof  was  not  a  lawful 
meeting  and  that  the  act  of  the  officers  of  the  district  in 
issuing  said  warrants  was  unlawful  and  that  the  contractor 
at  the  time  of  the  issuance  of  the  said  warrants  was  not 
under  the  contract  lawfully  entitled  to  have  the  same 
issued,  and  thereafter  such  proceedings  were  had  that  the 
•said  court  upon  the  inadvertent  and  unintentional  default 
•of  the  plaintiff,  perpetually  enjoined  said  county  treasurer 
from  paying  said  warrants,  and  the  judgment  has  become 
^nal. 

13.  That  plaintiff  bought  said  warrants  in  ignorance 
of  any  fact  rendering  the  same  illegal,  and  upon  the  faith 
and  belief  that  the  same  were  lawfully  issued  for  full  value 
received  by  the  district,  and  the  plaintiff  is  now  ignorant 
:and  therefore  unable  to  specifically  allege  how  much  of 
-value  contributed  by  the  contractor  the  district  has  appro- 
priated and  received  without  paying  anything  therefor  to 
4iny  person  whomsoever,  but  the  facts  in  relation  thereto 
rest  peculiarly  within  the  knowledge  of  the  defendant. 

14.  That  the  defendant  has  refused  to  recognize  any 
liability  on  its  part  to  the  plaintiff  on  account  of  the  facts 
aforesaid,  and  has  refused  to  pay  the  plaintiff  any  sum 
whatever. 

Wherefore,  plaintiff  prays  that  an  accounting  be  had 
in  this  action  to  determine  the  amount  equitably  due  the 
plaintiff  from  the  defendant  and  that  it  have  judgment 
gainst  the  defendant  in  the  sum  so  found  due,  and  that  a 
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writ  issue  oommanding  the  board  of  directors  of  the  de- 
fendant to  pay  or  provide  for  the  payment  of  plaintiff's 
demand  as  established,  and  that  plaintiff  have  such  other 
relief  as  in  equity  it  ought  to  have  and  recover  from  the 
defendant  its  costs  and  disbursements  in  this  action." 

To  this  complaint  the  respondent  interposed  a  demurrer 
on  the  ground  that  it  failed  to  state  facts  sufficient  to  con- 
stitute  a  cause  of  action,  which  demurrer  was  sustained  by 
the  court.  The  appellant  declined  to  amend,  and  elected 
to  stand  upon  its  complaint ;  and  judgment  was  thereupon 
rendered  dismissing  the  complaint  at  the  costs  of  the 
plaintiff,  and  the  plaintiff  appealed. 

The  sole  question  presented  for  our  determination  is 
whether  the  court  erred  in  sustaining  the  demurrer  to  the 
complaint,  or,  in  other  words,  whether  the  complaint  states 
a  cause  of  action.  It  is  difficult  to  determine  with  cer- 
tainty the  theory  on  which  the  complaint  was  framed.  If 
it  was  intended  to  state  a  cause  of  action  upon  the  warrants 
issued  by  the  school  district  and  owned  and  held  by  the 
appellant,  it  is  manifestly  insufficient,  because  it  ^o\i3^ 
upon  its  face  that  the  legality  and  validity  of  the  warrants- 
were  determined  in  the  injimction  suit  to  which  appellant 
was  made  a  party,  and  in  which,  it  is  alleged,  the  judgment 
has  become  final.  It  is  so  well  settled  that  all  parties  to  an 
action,  in  a  court  of  competent  jurisdiction,  are  bound  by 
the  judgment  therein,  that  no  citation  of  authorities  is 
necessary  to  sustain  the  proposition.  Nor  does  the  fact 
that  judgment  was  rendered  against  a  party  by  default 
constitute  any  exception  to  the  general  rule.  Upon  this^ 
subject  Mr.  Freeman  says : 

"  The  rule  that  a  judgment  is  conclusive  of  every  fact 
necessary  to  uphold  it  admits  of  no  exceptions^  and  is 
equally  applicable,  whether  the  final  adjudication  resulted 
from  the  most  tedious  and  stubborn  litigation,  or  from  a 
suit  in  which  no  obstacle  was  presented  to  defeat  or  delay 
plaintiff^s  recovery.     A  judgment  by  default  is  'attended 
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with  the  same  legal  oonsequenoes  as  if  there  had  been  a 
verdict  for  the  plaintiff.  There  exists  no  solid  distinction 
between  a  title  confessed  and  one  tried  and  determined.' '' 
1  Freeman^  Judgments  (4th  ed.),  §  330. 

liy  on  the  other  hand,  the  complaint  was  intended  to  set 
forth  a  cause  of  action  by  appellant  as  assignee  or  suc- 
<5e8sor  in  interest  of  the  contractor,  Peacock,  the  complaint 
is  evidently  demurrable,  for  the  reason  that  it  nowhere 
alleges  an  assignment  of  the  contract,  but  simply  avers 
that  said  contractor  sold,  assigned,  transferred  and  set 
over  to  the  appellant  the  said  warrants,  and  all  of  his 
rights  thereunder.  And,  again,  if  appellant  undertook  to 
-state  a  cause  of  action  for  an  accounting,  the  demurrer 
was  rightly  sustained,  for  the  reason  that  the  complaint 
neither  states  a  fiduciary  relation  between  itself  and  the 
school  district,  or  the  directors,  nor  any  facts  showing  that 
an  accounting  was  necessary,  or  that  one  had  even  been 
demanded  before  bringing  the  action. 

"  The  best  considered  authorities  put  the  equitable 
jurisdiction  upon  three  grounds,  to-wit:  the  complicated 
•character  of  the  accotints ;  the  need  of  discovery ;  and  the 
'existence  of  a  fiduciary  or  trust  relation."  1  Enc.  PL  & 
Pr.,  p.  93. 

See,  also,  3  Pomeroy,  Equity  Jurisprudence  (2d  ed.), 
-§  1421. 

To  justify  an  accounting,  there  must  generally  be 
mutual  demands. 

"A  single  matter  cannot  be  the  subject  of  an  account. 
There  must  be  a  series  of  transactions  on  one  side  and  of 
payments  on  the  other."    1  Enc.  PL  &  Pr.,  p.  94. 

In  exceptional  cases,  however,  courts  of  equity  will  exer- 
-cise  jurisdiction  where  the  accounts  are  all  on  one  side. 
3  Pomeroy,  Equity  Jurisprudence  (2d  ed.),  §  1421. 

In  general,  a  complaint  for  an  accounting  must  show 
hy  specific  averments  that  there  is  a  fiduciary  relation  ex- 
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isting  between  the  parties,  or  that  the  accoimt  is  so  compli- 
cated that  it  cannot  conyeniently  be  taken  in  an  action  at 
law.  And  it  must  allege  that  the  plaintiff  has  demanded 
an  accounting  from  the  defendant,  and  the  latter's  refusal 
to  render  it,  in  order  to  state  a  cause  of  action.  1  Enc  PL 
&  Pr.,  p.  98. 

It  would  seem  that,  if  appellant  has  any  right  of  action 
against  the  defendant,  it  has  a  plain  and  adequate  remedy 
at  law.  If,  in  fact,  it  is  the  assignee  of  the  contractor, 
Peacock,  and  desires  to  assert  any  claim  arising  out  of  hia 
contract  with  the  respondent,  it  should  have  so  alleged  in 
its  complaint,  and  sued  the  school  district  for  the  value  of 
labor  performed  and  materials  furnished ;  and  the  fact,  as 
intimated,  that  such  value  is  peculiarly  within  the  knowl- 
edge of  the  school  district  directors,  constitutes  no  reason 
why  such  an  action,  if  maintainable  at  all,  could  not  be 
waged. 

We  think  the  judgment  appealed  from  is  right,  and  it  is 
therefore  affirmed. 

Scott,  C.  J.,  and  Ebavis,  Gobdois-  and  Dttnbab,  JJ.^ 
concur. 


[No.  2099.    Decided  December  16. 1 898.] 

Thomas    Phillips,    Appellant,    v.    W.    H.    Retkolds^ 

Respondent 

LEASES — EXTENSION  OF  TERM — OOVENANT  BY  LANDLORD  TO  PUBCHASK 

IMPROVEMENTS — ^EQXTITABLE  LIEN. 

Where  a  lease  of  premises  for  a  term  of  twelve  years  pro- 
vided that  the  lessee  might  make  improvements  thereon  and  at 
the  end  of  his  term  the  lessor  would  either  buy  the  Improve* 
ments  or  extend  the  lease,  the  lessor  cannot,  by  an  extension  of 
the  lease  for  one  day,  after  the  close  of  the  original  term,  defeat 
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the  right  of  the  lessee  to  a  substantial  extension  of  the  lease  or 
to  have  his  improvements  purchased  by  the  lessor,  as  provided 
for  by  the  terms  of  the  lease. 

Where  a  lease  provided  that  the  lessee  might  make  Improve- 
ments on  the  land,  which  should  not  become  attached  to  it,  but 
could  be  removed  by  him  at  any  time,  the  making  of  improve- 
ments on  the  leased  premises  would  not  give  him  an  equitable 
lien  therefor. 

Appeal  from  Superior  Court,  Jefferson  County. — ^Hon. 
James  G.  McClinton,  Judge.    Affirmed. 

U,  D,  Onagey,  and  J.  M.  Wiestling,  for  appellant. 
A.  W,  Buddress,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — This  action  was  commenced  in  the 
8ui)erior  court  of  Jefferson  county  by  the  appellant  against 
the  respondent,  for  the  purpose  of  recovering  the  posses- 
sion of  certain  premises  situated  in  Port  Townsend,  Wash- 
ington, and  grows  out  of  a  lease  of  said  premises  by  the 
appellant  to  the  respondent's  assignor.  The  appellant,  on 
the  12th  day  of  September,  1885,  leased  to  Andrew  Wey- 
mouth, for  a  term  of  twelve  years,  the  premises  in  ques- 
tion. The  lease  provided  that  the  parties  of  the  second 
part  should  at  any  time  during  the  said  term  of  twelve 
years  erect,  or  cause  to  be  erected,  on  said  premises,  any 
structure  or  structures  which  the  lessee  might  see  fit  to 
make,  provided  that  the  entire  cost  of  the  structure,  and 
the  repairs  thereof,  should  be  at  the  sole  expense  of  the 
lessee;  that  said  structure  should  not  be  considered  at- 
tached to  the  land,  or  part  of  the  real  estate,  but  could  be 
sold  by  the  lessee  and  removed  by  him  at  any  time.  The 
further  provision  appears  in  the  lease : 

''And  the  said  parties  of  the  first  part,  for  themselves, 
their  heirs,  executors,  administrators  and  assigns,  further 
covenant,  promise  and  agree  to  and  with  the  said  party 
of  the  second  part,  his  heirs,  executors,  administrators  or 


376  PHILLIPS  V   REYNOLDS. 


Opinion  of  the  Ooart—  Dunbar,  J.  [20  Wash. 

assigns,  in  consideration  of  the  premises,  that  at  the  ex- 
piration of  said  term  of  twelve  years  they  will  buy  all  snch 
buildings  placed  thereon,  or  extend  this  lease." 

Other  portions  of  the  lease  provide  for  arbitration  in 
relation  to  the  value  of  the  leasehold  in  case  the  lease  is 
extended  and  the  parties  to  the  lease  are  not  able  to  agree 
upon  such  value.     Another  provision  is  to  the  following 

effect: 

^^  It  is  further  mutually  agreed,  that,  if  said  lease  is  not 
extended,  but  the  parties  of  the  first  part,  or  their  l^al 
representatives,  buy  such  buildings,  and  the  parties  or 
their  legal  representatives  cannot  agree  on  a  fair  valuation 
for  the  same,  then  each  shall  choose  a  disinterested  person, 
and  the  valuation  they  agree  on  shall  be  paid  by  the  one 
party  and  accepted  by  the  other.  If  such  two  persons 
cannot  agVee,  they  (said  two)  shall  call  on  a  third  dis- 
interested person,  and  the  valuation  which  any  two  of  the 
three  place  thereon  shall  be  binding  and  paid  and  accepted 
by  the  parties  hereto,  or  their  representatives." 

There  are  many  other  provisions  of  the  lease,  as  it  is 
very  long  and  somewhat  involved,  but  we  have  set  forth 
above  all  that  is  necessary  for  the  determination  of  this 
case.  At  the  expiration  of  the  term  of  twelve  years  the 
lessor,  appellant  here,  extended  the  lease  for  one  day,  and, 
after  waiting  about  fifty  days  and  the  respondent  not  hav- 
ing removed  the  buildings,  conmaenced  this  suit  for  posses- 
sion. The  respondent  interposed  a  demurrer,  which  was 
overruled,  and  then  answered,  setting  up  three  defenses. 
We  need  deal  with  but  the  second  defense,  which  sets  up 
the  lease  and  the  several  assignments  or  transfers,  by 
which  he  succeeded  to  the  rights  of  the  lessee  Andrew  Wey- 
mouth, the  respondent  in  this  case  being  an  assignee  of 
said  Weymouth.  The  appellant  demurred  to  this  defense. 
The  court  overruled  the  demurrer  and,  the  appellant  re- 
fusing to  reply  to  said  defense,  the  court,  on  motion  of  the 
respondent,  granted  judgment  on  the  pleadings. 
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A  mere  statement  of  the  case  would  seem  to  be  sufficient 
to  justify  the  action  of  the  trial  judge^  in  the  opinion  of  an 
appellate  court,  for  it  would  be  worse  than  farcical  to  hold 
that  within  the  contemplation  of  the  parties  to  this  lease 
an  extension  of  one  day  would  meet  its  requirements.  We 
have  examined  the  authorities  cited  by  the  appellant,  both 
in  his  original  and  reply  briefs,  and  none  of  theni  would 
sustain  an  action  of  this  kind.  It  is  somewhat  difficult  to 
construe  this  lease,  but  we  think  that  the  evident  intention 
was  that  the  lessor  should  either  buy  the  structures  or 
renew  the  lease  for  the  period  of  twelve  years,  and  that  the 
word  "extension"  was  used  with  that  meaning.  To  give  the 
lease  the  construction  claimed  for  it  by  the  appellant 
would,  indeed,  make  the  contract  very  one-sided.  It  was 
the  evident  intention  that  the  lessee  should  have  an  option 
to  sell  the  property  or  to  have  a  renewal  of  the  lease.  All 
the  different  provisions  of  the  lease,  which  are  too  numer- 
ous to  set  forth,  convince  us  that  this  was  the  intention. 

It  is  urged  by  the  respondent  that  the  improvements  con- 
stitute an  equitable  lien  upon  the  land,  and  he  asks  this 
court  to  send  the  case  back  to  the  lower  court,  with  instruc- 
tions to  decree  a  lien  for  the  value  of  the  improvements, 
which  was  set  up  by  the  answer,  and  order  a  sale  of  the 
property  for  the  purpose  of  collecting  the  judgment.  But 
we  are  inclined  to  think  that,  under  the  terms  and  con- 
ditions of  this  lease,  the  doctrine  of  an  equitable  lien  would 
not  be  applicable.  That  doctrine  must  rest,  if  sustained  at 
all,  upon  the  theory  that  the  improvements  are  made  for 
the  benefit  of  the  land,  and  do  benefit  it.  But,  the  con- 
ditions of  this  lease  being  to  the  effect  that  the  structures 
might  be  removed  at  the  option  of  the  lessee,  and  that  they 
should  not  be  considered  as  attached  to  the  land,  it  seems 
to  us  that  the  case  would  be  taken  out  of  that  rule.  In  anv 
event,  this  was  an  action  at  law  and  the  judgment  of  the 
lower  court  was  not  appealed  from  by  the  respondent.    He 
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cannot,  therefore,  ask  at  the  hands  of  this  court  a  judgment 
which  would  be  more  in  his  favor  than  the  judgment  which 
he  obtained  below. 

The  judgment  of  the  lower  court  will  be  affirmed. 

SooTT,  C.  J.,  and  Ain)EBs,  Qoedon  and  Beavis,  JJ.y 
concur. 


[No.  3040.    Decided  December  16, 1898  | 
30   878 

u    8i  Daniel  Stewabt,  Appellant,  v.  F.  W.  Eaton  et  al.. 

Respondents. 

MORTGAGES — MERGES. 

Where  two  notes  secured  by  the  same  mortgage  are  held  by 
different  parties  and  the  holder  of  one  note  surrenders  it  to  the 
maker  and  accepts  a  deed  of  the  mortgaged  premises,  such  act 
does  not  work  a  merger  of  his  equitable  lien,  but  he  is  entitled 
to  intervene  in  a  foreclosure  of  the  mortgage  by  the  other  note> 
holder,  and  share  pro  rata  in  the  proceeds  of  the  sale. 

Appeal  from  Superior  Court,  Walla  Walla  County. — 
Hon.  Thomas  H.  Brents,  Judge.    Affirmed. 

B.  L.  &  J.  L.  Sharpstein,  for  appellant : 

We  contend  that  Stubblefield's  cancellation  and  surren- 
dering up  his  note  to  the  maker  in  consideration  of  the 
deed,  with  full  knowledge  of  the  fact  that  plaintiff  was  the 
owner  of  the  other  note,  he  is  not  entitled  to  be  restored 
to  his  original  right  and  lien  as  the  holder  of  said  note. 
Under  such  conditions,  intervenor  is  not  entitled  to  hare 
the  note  and  lien  treated  as  still  subsisting,  or  have  it 
restored  to  him.  Fort  Dodge  Bldg.  &  Loan  Ass'n  v.  Scott, 
53  K  W.  283 ;  Weidner  v.  Thompson,  28  N.  W.  422. 

If  the  transactions  between  the  defendants  Eaton  and 
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Stnbblefield  extangoished  the  indebtedness  so  that  no  re- 
covery could  be  had  upon  it,  then  there  is  no  mortgage  debt 
and  no  security.  Bue  v.  Dole,  107  HI.  275;  Conway's 
Ex'ts  v.  Alexander,  7  Cranch,  218  (3  L.  ed.  321)  ;  8lowey 
V.  McMurray,  72  Am.  Dec.  251;  Mitchell  v.  Bumhamj 
44  Me.  299 ;  McKinstry  v.  Conly,  12  Ala.  678 ;  Hoopes  v. 
Bailey,  28  Miss.  328 ;  New  York  Life  Ins.  Co,  v.  Covert^ 
3  Abb.  App.  358 ;  Webb  v.  Hoselton,  4  Neb.  318  (19  Am. 
Rep.  638) ;  Bleckley  v.  Branyan,  6  S.  E.  291. 

Oeorge  T.  Thompson,  and  Oscar  Cain,  for  respondents : 

The  rule  of  merger,  as  applied  to  mortgages,  is  that  a 
merger  takes  place  only  when  the  whole  title,  legal  as  well 
as  equitable,  unites  in  the  same  person,  and,  where  there 
is  an  outstanding  intervening  title,  the  foundation  for  the 
merger  does  not  exist  and  the  merger  does  not  take  place. 
Qurdner  v.  Astor,  3  Johns.  Ch.  53  (8  Am.  Dec.  465) ; 
Dntton  V.  Ives,  6  Mich.  515 ;  Brooks  v.  Bice,  56  Cal.  428 ; 
Jordan  v,  Cheney,  74  Me.  359 ;  Stantons  v.  Thompson,  49 
IT.  H.  272;  Loud  t?.  Lane,  8  Mete.  517;  Denzler  v. 
O'Keefe,  34  N.  J.  Eq.  361. 

The  test  of  merger  is  the  intent  of  the  parties,  and 
wherever  it  is  more  beneficial  to  the  person  entitled  to  the 
charge  to  let  the  estate  stand  with  the  incumbrances  upon 
it,  than  to  take  it  discharged  of  the  incumbrances,  that  cir- 
cumstance will  have  a  controlling  influence  in  deciding  on 
the  implied  intent,  and  equity  will  carry  it  into  execution 
by  preventing  a  merger,  and  by  treating  the  charge  as  sub- 
sisting, and  by  admitting  all  the  consequences  for  the  pro- 
tection of  the  party.  Watson  v.  Gardner,  10  N.  E.  192 ; 
Campbell  v.  Carter,  14  HI.  286 ;  Pike  v.  Oleason,  60  Iowa, 
150;  Cooper  v.  Bigly,  13  Mich.  463;  Watson  v.  Dundee 
Mtge.  Co.,  8  Pac.  548 ;  Starr  v.  Ellis,  6  Johns.  Ch.  395 ; 
Webb  V.  Meloy,  32  Wis.  319. 
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The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — F.  W.  Eaton  and  wife  made  and  delivered 
to  John  F.  Seeber  two  promissory  notes^  one  for  the  snm 
of  $1,000  and  one  for  the  snm  of  $209,  and  to  secure  the 
payment  of  these  notes,  executed  and  delivered  to  Seeber 
a  mortgage  on  the  property,  which  is  now  sought  to  be 
foreclosed.  After  the  execution  and  delivery  of  said  notes 
and  mortgage,  Seeber  sold  the  note  for  $1,000  to  one 
Stubblefield,  and  sold  the  other  note  of  $209  to  Daniel 
Stewart,  the  plaintiff  in  this  action.  These  notes  were 
given  on  the  17th  day  of  May,  1892.  In  December,  1894, 
Stubblefield  informed  Stewart  of  his  ownership  of  the 
note,  and  Stewart  declined  to  join  with  him  in  an  action  to 
foreclose  the  mortgage.  Stubblefield  thereupon  com- 
menced an  action  without  making  Stewart  a  party,  either 
plaintiff  or  defendant  After  the  service  of  the  summons 
and  complaint,  Eaton  and  wife,  in  consideration  of  the  dis- 
missal of  the  action  and  the  cancellation  and  surrender  by 
Stubblefield  of  the  note  to  him,  conveyed  the  mortgaged 
land  to  him  in  fee,  and  said  note  was  marked  "paid" 
across  its  face.  Subsequently  Stubblefield  sold  the  land  to 
K.  A.  Dozier,  and  after  the  commencement  of  this  action, 
the  land  was  deeded  back  to  Stubblefield.  After  the  fore- 
closure action  had  been  commenced  bv  Stewart  on  the  note 
which  had  been  sold  and  assigned  to  him  by  Seeber,  the 
court  made  an  order  requiring  Stubblefield  to  be  made  a 
party.  The  plaintiff  moved  the  court  to  vacate  this  order, 
but,  before  that  motion  was  determined,  Stubblefield  filed 
his  complaint  in  intervention,  which  plaintiff  moved  to 
strike  out.  The  court  overruled  the  motion  and,  upon  the 
hearing,  it  was  determined  that  there  was  due  and  owing 
to  Stubblefield,  on  the  cause  of  action  set  out  in  his  com- 
plaint in  intervention,  the  sum  of  $1,047.50,  and  interest 
thereon  from  the  17th  day  of  May,  1893,  at  the  rate  ex- 
pressed in  the  note,  together  with  his  costs,  etc.,  and  there 
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was  found  to  be  due  to  plaintiff  the  amount  of  his  note 
with  interest,  etc.  The  mortgage  was  foreclosed  and  the 
premises  ordered  sold,  the  proceeds  to  be  applied  to  the 
payment  of  the  costs  and  disbursements  and  attomey^s 
fees,  and  the  balance  to  be  applied  pro  rata  to  the  amounts 
found  due  on  the  two  notes,  respectively.  From  this  judg- 
ment plaintiff  appeals,  and  it  is  contended  that  the  court 
erred,  (1)  in  refusing  to  decide  and  determine  the  cause 
upon  the  pleadings  and  evidence  given  on  the  trial;  (2)  in 
denying  plaintiff's  motion  to  strike  out  and  dismiss  the 
complaint  in  intervention;  (3)  in  holding  that  the  inter- 
vener had  a  lien  upon  the  mortgaged  premises  for  the 
amount  of  said  canceled  note;  (4)  in  decreeing  that  the 
intervener  share  pro  rata  with  the  plaintiff  in  the  proceeds 
of  the  sale  of  the  mortgaged  premises. 

As  we  view  the  law  governing  this  case,  the  determina- 
tion of  the  fourth  assignment  is  all  that  is  essential,  for, 
if  Stubblefield  lost  his  equitable  right  to  foreclose  the 
mortgage  by  accepting  a  deed  for  the  mortgaged  premises 
in  lieu  of  the  note,  then  he  should  not  have  been  allowed 
to  have  intervened,  and  the  land  should  have  been  decreed 
clear  of  all  liens  excepting  plaintiff's  lien.  On  the  other 
band,  if  the  equitable  right  was  not  merged  in  the  deed, 
plaintiff's  rights  have  not  been  changed  or  interfered  with 
in  any  way  by  the  subsequent  deeds  from  Stubblefield  to 
Dozier  and  from  Dozier  back  to  Stubblefield.  It  is  con- 
tended by  the  appellant  that  by  reason  of  the  surrender  by 
Stubblefield  of  his  note  to  the  maker,  in  consideration  of 
the  deed,  with  knowledge  of  the  fact  that  plaintiff  was  the 
owner  of  the  other  note,  he  is  not  entitled  to  be  restored  to 
his  original  right  and  lien  as  the  holder  of  said  note ;  that 
equity  will  only  relieve  a  party  from  such  a  transaction 
where  there  is  some  mistake,  misrepresentation,  or  fraud, 
and  that,  under  the  conditions  as  shown  here,  Stubblefield 
is  not  entitled  to  have  the  note  and  lien  treated  as  still 
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subsisting  and  to  have  it  restored  to  hina.;  that  this  case 
does  not  involve  the  question  of  merger;  that  the  fee  and 
the  lien  are  not  held  by  Stubblefield  at  the  same  time,  but 
that  the  extinguishment  of  the  lien  was  the  means  by  which 
he  acquired  the  fee.  We  are?  inclined  to  think,  however, 
that  this  represents  purely  a  question  of  whether  or  not 
there  was  a  merger  of  the  mortgage  into  the  deed.  Certain 
it  is  that,  so  far  as  the  plaintiff's  interests  are  concerned, 
they  are  in  no  manner  changed  from  what  they  were 
originally  by  the  subsequent  transaction  between  Stubble- 
field  and  the  Eatons.  When  he  became  possessed  of  the 
note,  his  lien  was  co-equal  with  Stubblefield's  lien,  and 
nothing  has  since  been  added  to  or  taken  from  it  Under 
the  title  of  "Conveyance  to  Mortgagee,"  Mr.  Pomeroy,  in 
his  work  on  Equity  Jurisprudence  (2d  ed.,  vol.  2,  §  793), 
says : 

"  Where  a  mortgafi'ee  takes  a  conveyance  of  the  land 
from  the  mortgagor  o?  from  a  grantee  of  the  mortgagor,  if 
the  transaction  is  fair,  the  presumption  of  an  intention  to 
keep  the  security  alive  is  very  strong.  It  is  generally  for 
the  interests  of  the  party  in  this  position  that  the  mortgage 
should  not  merge,  but  should  be  preserved  to  retain  a  pri- 
ority over  other  encumbrances.  As  the  mortgagee  acquir- 
ing the  land  is  not  the  debtor  party  bound  to  pay  off  either 
the  mortgage  or  the  other  encumbrances  on  the  land,  there 
is  nothing  to  prevent  equity  from  carrying  out  his  pre- 
sumed intent,  by  decreeing  against  a  merger." 

The  general  rule  is  that  merger  will  be  decreed  or  not, 
according  to  the  intention  of  the  parties  at  the  time  of  the 
transaction,  and,  as  it  must  be  presumed  that  it  is  not  the 
intention  of  the  owner  in  equity  to  lose  that  right  because 
the  legal  fee  passes  to  him,  we  must  conclude  that  in  this 
case  there  is  nothing  to  indicate  the  intention  of  Stubble- 
field  to  allow  his  equitable  right  to  be  merged  in  the  legal 
title.  It  is  true,  also,  that  equity  will  not  prevent  a  mei^r 
when  it  would  work  a  hardship  upon  any  one  else,  or  carry 
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a  wrong  into  effect^  but  it  is  plain  that  such  results  would 
not  follow  in  this  case,  for  the  reasons  which  we  have 
before  stated,  that  the  plaintiff's  rights  have  not  in  any 
manner  been  diminished  or  restricted  by  Stubblefield's 
action  in  receiving  this  deed. 

We  think  the  judgment  was  the  correct  one,  and  it  will 
therefore  be  affirmed. 

Scott,  C.  J.,  and  Gobdon,  Akders  and  Reavis,  JJ., 
concur. 


[No  3097.    Decided  December  16, 1808.] 

J.  F.  Habt  Lumbbb  Compaitt,  Appellant,  v,  Wyatt  J. 

BucKEB,  Respondent. 

AMENDMENT   OF   PLEADINOS  —  CONTINUANCE  —  SPECIAL    INTEBBOGATO- 
BIE8  — BEOOTEBT  FOB  IMPBOVEMENTS  ON  STATE  LANDS  —  AGENCY  AS 


The  amendment  of  pleadings,  granting  or  refusing  a  con- 
tinuance and  submission  of  special  Interrogatories  to  the  Jury, 
are  matters  within  the  discretion  of  the  trial  court,  whose 
action  will  not  he  disturbed  in  the  absence  of  a  showing  of 
abuse. 

In  an  action  to  recover  the  value  of  improvements  made  by 
plaintiff's  assignor  upon  school  lands  held  under  lease,  which 
were  subsequently  purchased  by  defendant,  an  answer  that  de- 
fendant acted  as  agent  for  plaintiff's  assignor  in  making  pur- 
chase of  the  lands  sets  up  a  complete  defense  to  the  action. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
Obange  Jaoobs,  Judge.    Affirmed. 

Action  by  the  plaintiff  to  recover  the  value  of  certain 
improvements  placed  upon  leased  school  lands  by 
plaintiff's  assignor,  the  complaint  alleging  that  defendant 
became  liable  therefor  bv  reason  of  a  subsequent  purchase 
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of  the  lands  by  him  from  the  state.  Among  other  defenses 
set  Tip,  it  was  allied  that  plaintiffs  assignor,  Hart,  was 
the  actual  purchaser  of  the  land  in  controversy ;  that  after 
the  sale  defendant,  at  the  request  of  Hart  and  for  his  use, 
paid  the  purchase  money  with  the  understanding  that  the 
land  should  be  transferred  to  Hart  and  he  should  assume 
all  obligations  of  the  sale ;  and  that  Hart  subsequently  re- 
pudiated his  agreement  to  take  the  lot,  and  the  auditor 
entered  defendant  as  the  purchaser  thereof. 

Theodore  L,  Stiles,  W.  fl".  Pritchard,  and  Coleman  £ 
Hart,  for  appellant. 

Crowley  &  Grosscup,  and  Sullivan  &  Chrisiian  {Bell 
&  Austin,  of  counsel),  for  respondent. 

Per  Curiam. — This  is  the  fifth  time  in  the  course  of 
the  litigation  that  this  cause  has  received  the  attention  of 
this  court.  Its  history  will  be  found  in  Hart  Lumber  Co. 
V.  Rucker,  15  Wash.  456  (46  Pac.  728)  ;  State  ex  rel.  Hart 
Lumber  Co.  v.  Superior  Court,  16  Wash.  347  (47  Pac. 
754) ;  Hart  Lumber  Co.  v.  Bucher,  17  Wash.  600  (50 
Pac.  484) ;  State  ex  rel.  Rucker  v.  Superior  Court,  18 
Wash.  227  (51  Pac.  365). 

The  present  appeal  is  from  a  judgment  entered  upon 
the  verdict  of  a  jury.  The  errors  assigned  relate  to 
rulings  of  the  court  (1)  in  permitting  the  answer  to  be 
amended  and  a  supplemental  answer  filed,  and  thereafter 
receiving  evidence  in  support  of  the  new  defenses  raised 
by  such  amendments;  (2)  in  requiring  the  plaintiff  to 
admit  that  an  absent  witness  would,  if  present,  testify  as 
set  forth  in  an  affidavit,  in  order  to  avoid  a  continuance; 
(3)  in  submitting  certain  interrogatories  to  the  jury,  and 
in  the  charge  and  refusal  to  charge;  (4)  in  denying 
plaintiffs  motion  for  a  new  trial,  and  its  motion  for  judg- 
ment non  obstante  veredicto. 
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1.  The  application  of  parties  for  leave  to  amend  the 
pleadings,  as  well  as  the  application  for  a  continuance,  was 
addressed  to  the  sound  discretion  of  the  court,  and  the  ap- 
pellant has  failed  to  convince  us  that  this  discretion  was 
abused.  The  court  also  exercised  a  discretion  in  submit- 
ting special  interrogatories  to  the  jury,  and  we  are  satisfied 
that  no  error  was  committed  in  this  particular. 

2.  The  fifth  aflSrmative  defense  set  up  in  the  amended 
answer  alleged,  in  substance,  that  the  respondent,  Kucker, 
acted  for  and  on  behalf  and  at  the  request  of  John  F. 
Hart,  appellant's  assignor,  in  purchasing  the  property  out 
of  which  this  litigation  arises.  There  was  considerable 
ev^ience  introduced  by  the  parties  directed  to  this  issue, 
and  in  many  respects  the  evidence  was  very  conflicting. 
In  answer  to  special  interrogatories  addressed  to  them,  the 
jury  have  found  that  this  defense  was  fully  established. 
After  a  careful  examination  of  every  exception  relating 
to  the  submission  of  this  issue,  we  think  that  it  was  prop- 
erly submitted  to  the  determination  of  the  jury,  under 
instructions  which  were  certainly  very  favorable  to  the 
appellant,  and  of  which  no  just  complaint  can  be  made  by 
it.  This  defense,  if  established,  was  complete  in  itself 
and  entitled  the  defendant  to  judgment  We  think  it  was 
established,  and  the  verdict  of  the  jury  must  be  regarded 
as  conclusive. 

With  reference  to  the  other  issues  raised  by  the  plead- 
ings, the  findings  of  the  jury  were  in  plaintiff's  favor  and, 
if  any  error  was  committed  in  submitting  those  issues  to 
the  jury's  consideration,  it  was  harmless  and  without 
prejudice  to  the  plaintiff.  The  trial  in  the  lower  court 
consumed  a  great  deal  of  time,  and  a  very  large  volume  of 
evidence  was  introduced.  The  presiding  judge  was  emi- 
nently fair  and  just,  and  no  material  or  substantial  right 
of  the  parties  was  disregarded.     The  jury  saw  the  wit- 

25— so  WASH. 
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nesses,  heard  their  testimony,  and  rendered  a  verdict  for 
the  defendant.    The  plaintiff  mnst  abide  the  result. 
The  judgment  is  affirmed. 


[Mo.  3114.    Decided  December  16. 18980 

William  P.  Trimble,  as  Administrator,  Respondent,  v. 
Thb  New  York  Life  Insitbance  CoMPANr,  Appel- 
lant 

UFE  INSUBANCE — ^NOTICE  OF  PREMIUM  DUE — SUFFIOIENOT. 

Under  Laws  N.  Y.  1877,  ch.  821,  proTldlng  that  whenever  anj 
premium  due  on  any  policy  shaU  remain  unpaid  when  due^  a 
written  or  printed  notice  stating  the  amount  of  such  premium 
due  on  such  policy,  the  place  where  such  premium  should  be 
paid,  and  the  person  to  whom  the  same  is  payable,  shall  be  duly 
addressed  and  mailed  to  the  person  whose  life  is  insured  at  his 
or  her  last  known  postoffice  address,  postage  paid,  stating  that 
unless  the  premium  be  paid  within  thirty  dasrs  after  the  mail- 
ing  of  the  notice  the  policy  would  become  forfeited,  but  con- 
taining a  proviso  "that  a  notice  stating  when  the  premium  will 
fsAl  due  and  if  not  paid  the  policy  and  all  payments  thereon  win 
become  forfeited  and  void,  served  in  the  manner  hereinbefore 
provided,  at  least  thirty  and  not  more  than  sixty  days  prior  to 
the  day  when  the  premium  is  payable,  shall  have  the  same  effect 
as  the  service  of  the  notice  hereinbefore  provided  for,"  it  is  not 
necessary  for  a  notice  served  between  thirty  and  sixty  days 
prior  to  the  falling  due  of  the  premium  to  state  more  than  that 
the  premium  on  a  certain  numbered  policy  will  become  due  on  a 
given  date,  and  unless  then  paid  the  poUcy  will  become  forfeited 
and  void. 

Where  by  the  terms  of  a  policy  of  insurance  a  premium  was 
due  and  payable  upon  a  given  date,  the  fact  that  by  a  clause  on 
the  back  of  the  policy  a  grace  of  thirty  days  was  given  upon  all 
premiums  falling  due  would  not  aifect  the  date  of  the  maturity 
of  the  premium,  so  far  as  the  matter  of  giving  the  statutory 
notice  to  the  insured  is  concerned. 


I 


TRIMBLE  V.  NEW  YORK  LIFE  INSURANCE  00.     387 


Dec.  1898.]  Opinion  of  the  Conrt — Dumbab,  J. 


Appeal   from    Superior   Court,    King   County. — ^Hon. 
E.  D.  Benson,  Judge.    Eeversed. 

B.  TT.  Emmons,  and  Oeorge  H.  Durham,  for  appellant. 

John  L.  Neagle,  and  Oeorge  E.  de  Steiguer,  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — This  is  an  action  brought  by  the  plaintiff 
upon  a  life  insurance  policy  issued  by  the  New  York  Life 
Insurance  Company  upon  the  life  of  one  Edward  H. 
Fleming,  who  was  the  former  husband  of  Sallie  F.  Bed- 
ding, deceased.    The  policy  is  for  the  sum  of  $5,000.    It  is 
not  necessary  to  repeat  the  complaint,  as  it  is  the  usual 
complaint  in  such  cases,  showing  the  facts  necessary  to  re- 
cover, if  the  allegations  be  true.    The  answer  denies  the 
liability,  avers  the  giving  of  the  notice  required  in  due 
form,  and  the  lapse  of  the  policy  for  non-payment  of  the 
premium  for  the  year  1888 ;  that  by  the  terms  of  the  policy 
the  premium  of  $145.85  was  payable  annually  on  or  before 
the  thirty-first  day  of  October  in  every  year  during  the 
continuance  of  the  policy;  that  but  one  premium  was  paid, 
to-wit,  at  the  issuance  of  the  policy.    The  annual  premium 
fell  due  on  the  3l8t  day  of  October,  1888.    On  the  20th 
day  of  September,  1888,  a  notice  was  sent  to  the  last 
known  address  of  Edward  H.  Fleming,  at  Fresno,  Fresno 
county,   California.     Fleming  died  in  February,   1895. 
Mrs.  Fleming  was  married  to  David  A.  Eedding  on  Sep- 
tember 9,  1895,  and  died  on  January  6,  1896,  and  this 
case  is  brought  by  her  administrator.    Judgment  was  ren- 
dered in  favor  of  the  plaintiff,  from  which  judgment  an 
appeal  is  taken  to  this  court. 

There  is  only  one  question  involved  in  this  case,  and 
that  is  as  to  the  sufficiency  of  the  notice  given  under  the 
laws  of  New  York.    We  may  state  here,  before  proceeding 
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to  the  inveetigation  of  this  question,  that  there  seems  to  be 
no  merit  in  the  motion  filed  by  respondent  to  affirm  the 
judgment;  and  we  are  also  of  the  opinion  that  the  courts 
of  this  state  have  jurisdiction  of  this  action.  The  statute 
of  New  York  (Laws  N.  Y.  1877,  eh.  321)  under  consider- 
ation is  as  follows : 

^'  No  life  insurance  company  doing  business  in  the  state 
of  New  York  shall  have  power  to  declare  forfeited  or 
lapsed  any  policy  hereafter  issued  or  renewed  by  reason  of 
non-payment  of  any  annual  premium  or  interest  or  any 
portion  thereof  except  as  hereinafter  provided.  When- 
ever any  premium  or  interest  due  on  any  such  policy  shall 
remain  unpaid  when  due,  a  written  or  printed  notice  stat- 
ing the  amount  of  such  premium  or  interest  due  on  such 
policy,  the  place  where  said  premium  or  interest  should  be 
paid,  and  the  person  to  whom  the  same  is  payable,  shall  be 
duly  addressed  and  mailed  to  the  person  whose  life  is 
assured,  or  the  assignee  of  the  policy,  if  notice  of  the 
assignment  has  been  given  to  the  company,  at  his  or  her 
last  known  postoffice  address,  posta£;e  paid  by  the  company 
or  by  an  a^nt  of  such  oomp'-y  oT^r^n  a^ppointed  Ij  it 
to  collect  such  premium.  Such  notice  shall  further  state, 
that  unless  the  said  premium  or  interest  then  due  shall  be 
paid  to  the  company  or  to  a  duly  appointed  agent  or  other 
person  authorized  to  collect  such  premium  within  thirty 
days  after  the  mailing  of  such  notice,  the  said  policy  and 
all  payments  thereon  would  become  forfeited  and  void.  In 
case  the  payment  demanded  by  such  notice  shall  be  made 
within  the  thirty  days  limited  therefor,  the  same  shall  be 
taken  to  be  in  full  compliance  with  the  requirements  of 
the  policy  in  respect  to  the  payment  of  said  premium  or 
interest,  anything  therein  contained  to  the  contrary  not- 
withstanding ;  but  no  such  policy  shall  in  any  case  be  for- 
feited or  declared  forfeited  or  lapsed  until  the  expiratioB 
of  thirty  days  after  the  mailing  of  such  notice.  Provided, 
however,  that  a  notice  stating  when  the  premium  will  fall 
due,  and  that  if  not  paid  the  policy  and  all  payments 
thereon  will  become  forfeited  and  void,  served  in  the  man- 
ner hereinbefore  provided,  at  least  thirty  and  not  more 
than  sixty  days  prior  to  the  day  when  the  premium  is  pay- 
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able,  shall  have  the  same  effect  as  the  service  of  the  notice 
hereinbefore  provided  for." 

The  notice  which  was  mailed  was  as  follows : 

"New    York    Life    Insurance    Company.      346,    348 

Broadway,  New  York.    The annual  premium  on 

policy  number  two  hundred  and  sixty-four  thousand  and 
sixty-two  (264,062)  will  be  due  October  31,  1888,  if  aU 
previous  premiums  have  been  duly  paid  and  said  policy  is 
otherwise  in  force.  If  not  then  paid,  the  policy  and  all 
payments  thereon  will  become  forfeited  and  void.  This 
notice  is  given  for  no  other  purpose  than  to  meet  require- 
ment of  state  law  so  far  as  it  may  be  applicable  to  policies 
issued  by  this  company,  and  does  not  affect  the  claim  for 
any  paid-up  insurance  which  may  be  provided  for  by  the 
terms  of  any  policy.  As  an  act  of  courtesy  the  company 
purposes  sending  its  usual  form  of  notice  as  to  above  pre- 
mium. Please  notify  the  company  of  any  change  in  your 
postoffice  address.  (Signed).  William  H.  Beers,  Presi- 
dent" 

It  is  not  necessary  to  mention  the  proof  of  this  notice, 
as  it  is  conceded  by  the  respondent  that  the  judgment  is 
based,  not  upon  the  insufficiency  of  the  affidavit,  but  the 
insufficiency  of  the  notice.  It  is  contended  by  the  respond- 
ent that  the  defense  of  non-payment  of  premiums  could  not 
be  raised  under  this  notice,  for  the  reason  that  it  did  not 
comply  with  the  requirements  of  the  law  of  New  York 
just  above  quoted,  in  that  the  notice, did  not  state  the 
amount  of  the  premium,  the  person  to  whom  the  same  was 
payable,  or  the  place  where  it  was  payable.  It  will  be  ob- 
served that  the  proviso  to  the  act  does  not  meet  the  require- 
ments contended  for  by  the  respondent;  but  it  is  insisted 
that  the  whole  act  must  be  construed  for  the  purpose  of 
ascertaining  the  meaning  of  the  proviso,  and  that  when  so 
c<»istrued  it  will  be  determined  that  all  the  requirements 
of  the  first  notice  provided  for  in  the  law  must  be  pre- 
sumed to  have  been  incorporated  in  the  proviso — ^in  other 
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words,  that  Buch  a  construction  renders  necessary  the  in- 
corporation in  the  second  notice  of  the  amount  of  the  pre- 
mium, the  interest  due  on  the  policy,  and  the  place  where 
and  to  whom  said  premium  or  interest  is  to  be  paid.  We 
do  not  think  this  is  a  reasonable  construction  of  this  law. 
Conceding  the  rule  for  the  construction  claimed  by  the  re- 
spondent, viz.,  that  all  parts  of  the  statute  must  be  con- 
strued together,  it  seems  to  us  that  the  proviso  here  can 
stand  as  an  independent  proposition,  complete  and  perfect 
within  itself,  and  that,  when  its  plain  terms  were  complied 
with,  the  duty  of  the  company  towards  the  assured  had 
been  performed.  It  may  be  true,  as  contended,  that  this 
law  was  made  for  the  benefit  of  the  assured,  but  the  benefit 
was  conferred  when  the  notice  was  given. 

Nor  do  we  think  that  the  cases  which  are  cited  by  re- 
spondent sustain  the  construction  contended  for.  Rowe  v. 
Brooklyn  Life  Ins.  Co.,  38  "N.  Y.  Supp.  621,  is  decisive  of 
questions  only  which  are  entirely  foreign  to  the  question 
under  discussion  here.  So  far  as  the  case  concerns  a  ques- 
tion of  notice,  all  that  was  decided  was  that  where  a  con- 
tract of  life  insurance  was  made  with  the  beneficiarv  to 

ml 

whom  the  policy  was  delivered,  where  the  person  whose 
life  was  insured  had  no  interest  in  the  policy,  and  the 
beneficiary  was  designated  as  the  person  who  must  pay  the 
premiums,  such  beneficiary  was  the  person  assured,  and 
that  the  law  providing  for  the  notice  which  we  have  men- 
tioned above  would  not  be  complied  with  by  serving  the 
notice  on  the  person  whose  life  was  assured.  It  is  true 
that  in  that  case  the  court  remarked  that  the  notice  did  not 
state  the  correct  amount  due  and  that  the  policy  could  not, 
therefore,  be  forfeited  by  the  non-payment  of  such  ex- 
cessive amount,  and  that  for  that  reason  the  notice  was  not 
the  statutory  notice;  but  this  was  only  incidental  to  the 
main  question  decided,  and,  if  the  opinion  had  been  based 
on  that  fact,  it  is  not  such  a  fact  as  occurs  in  this  case,  for 
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that  was  a  nuBleading  statement^  and,  where  a  larger 
amount  was  demanded  than  was  actually  due,  such  demand 
might  well  be  held  to  have  delayed  the  payment  of  the 
amount  due. 

In  De  Frece  v.  National  Life  Ins.  Co.,  136  N.  Y.  144 
(32  !Nr.  E.  556),  the  notice  which  was  served  did  not  state 
the  amount  specified  in  the  policy,  but  a  smaller  sum, 
which  was  subsequently  paid  to,  and  accepted  by,  the  com- 
pany. This  was  also  an  incident  in  the  case,  for  the  court 
finds  that  the  default  was  not  claimed  on  that  account,  but 
upon  one  which  was  alleged  to  have  occurred  afterwards. 
In  that  case  there  was  an  agreement  as  to  the  time  of  the 
payments,  and  the  defense  was  upon  the  fact  that  the  pay- 
ments had  not  been  made  in  accordance  with  the  subse- 
quent agreed  conditions ;  and  the  court  found  that  the  com- 
pany had  failed  by  its  proof  to  establish  this  fact,  but  that 
the  proof  showed  an  agreement  to  accept  payment  within 
a  reasonable  time  after  the  payments  became  due.  The 
question  of  the  sufficiency  of  the  notice  was  in  no  way  in- 
volved, for  the  concluding  expression  of  the  court  is  as 
follows: 

"As  the  defendant  was  never  in  a  position  where  it  could 
insist  upon  a  forfeiture,  it  becomes  unnecessary  to  consider 
the  question  of  the  sufficiency  of  the  notice  served." 

The  respondent  quotes  the  following  language  from  that 
case,  to-wit: 

"  It  is  evident  that  if  the  defendant  relied  upon  the  lit- 
eral terms  of  the  bond  it  had  no  defense  to  the  action.  The 
agreement  of  the  insured  was  to  pay  $63.74  annually  on 
the  27th  day  of  October,  and  under  the  law  of  this  state  a 
failure  to  make  such  payment  would  not  work  a  forfeiture 
of  the  policy,  unless  the  defendant,  more  than  thirty  and 
lees  than  sixty  days  prior  thereto,  served  upon  the  insured 
a  notice  that  if  that  sum  was  not  paid  on  or  before  that  day 
the  policy  would  become  lapsed  and  forfeited ;" 
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and  italicises  the  words  ^'that  siim/'  and  attributes  to 
them  an  importance  which  it  seems  to  ns  the  courts  in 
rendering  the  opinion,  did  not  contemplate.  The  conrt, 
in  the  discussion  of  this  question,  evidently  did  not  at- 
tribute any  particular  importance  to  the  amount  involved 
in  the  notice,  but  simply  used  the  words  "that  sum"  with 
reference  to  the  amount  of  the  premium  due,  whatever 
it  might  be. 

In  Hicks  v.  National  Life  Ins,  Co.,  60  Fed.  690,  on  the 
question  of  notice,  it  was  simply  held  that  by  computation, 
and  by  excluding  the  day  of  mailing,  the  notice  had  not 
been  mailed  thirty  days  prior  to  the  time  when  the  pre- 
mium fell  due.  The  question  under  discussion  here  was 
not  involved  in  that  case.  The  words  of  the  court  quoted 
in  respondent's  brief,  to-wit: 

"  The  policy  cannot  be  forfeited  ^until  the  expiration  of 
thirty  days  after  the  mailing  of  such  notice.'  The  proviso 
authorizing  an  advance  notice  to  be  given  is  not  intended 
to  curtail  the  privilege  of  the  assured,  but  gives  the  insur- 
ance company  the  option  of  serving  the  notice  with  the 
same  effect  as  though  served  subsequently  to  a  default," — 

were  used  with  reference  to  the  time  and  have  no  bearing.  * 
that  we  can  discover,  upon  the  sufficiency  of  the  notice 
itself.  The  same  may  be  said  of  McMaster  v.  New  York 
Life  Ins.  Co.,  78  Fed.  33.  It  is  true  that  the  court  there 
lays  down  some  general  propositions  to  the  effect  that,  in 
determining  the  true  construction  of  contracts  of  this  kind, 
regard  must  be  had  to  all  of  its  provisions,  and  that  if 
there  is  uncertainty  and  ambiguity,  resulting  from  the 
language  used  in  different  clauses,  the  construction  most 
favorable  to  the  insured  must  be  adopted,  upon  the  prin- 
ciple that  it  is  the  company  that  prepares  the  contract,  the 
assured  not  being  consulted  with  regard  to  the  form 
thereof,  and  that  all  doubts  in  regard  to  its  meaning  must 
be  resolved  against  the  company ;  and  to  the  further  effect 
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that  OQurts  are  always  prompt  to  seize  hold  of  any  circum- 
stances that  indicate  an  election  to  waive  a  f orf eiture,  or 
an  agreement  to  do  so,  upon  which  the  party  has  relied  and 
acted;  citing  New  York  Life  Ins.  Co.  v.  Eggleston,  69 
U.  S.  672. 

But,  accepting  aU  these  general  propositions  as  true,  we 
do  not  think  that  they  bear  upon  the  particular  question 
at  issue  here.  Nor  do  we  think  that  the  case  relied  upon 
by  the  respondent,  viz.,  Phelan  v*  Northwestern  Mutual 
Life  Ins.  Co.,  113  N.  Y.  147  (20  N.  E.  827,  10  Am.  St. 
Rep.  441),  throws  any  particular  light  upon  this  question. 
Kor  do  any  of  the  cases  cited.  One  of  the  cases  cited  by 
the  respondent,  viz.,  Peopl-e  v.  Commercial  Alliance  Ins. 
Co.,  48  N.  Y.  Supp.  389,  decides  that  where  the  terms  of  a 
policy  of  life  insurance  are  so  conflicting  and  ambiguous 
as  to  leave  it  uncertain  whether  premiums  must  be  paid 
upon  a  given  day  in  a  month,  or  may  be  paid  at  any  time 
during  that  month,  the  company  will  be  bound  by  a  prac- 
tical construction  given  for  a  considerable  period  by  its 
notices  acted  upon  in  accepting  payments.  And  so  we 
think  that  the  assured  also  must  be  bound  by  a  practical 
construction  of  the  law  in  this  case.  While  it  is  probably 
true  that  the  law  was  made  for  the  benefit  of  the  assured,  it 
was  evidently  intended  as  a  reminder  to  him  of  the  coming 
due  of  the  premium,  so  that  he  might  not  unawares,  or 
through  a  fault  of  memory,  allow  his  policy  to  lapse  and 
forfeit  his  rights  under  the  contract,  upon  which  he  had 
already  paid  out  money ;  and,  when  the  notice  which  was 
sent  in  this  case  was  received  by  the  insured,  it  seems  clear 
that  the  object  of  the  law  was  met,  and  that  his  attention 
was  called  to  the  fact  that  the  premium  was  about  to  be- 
come due,  and  to  the  further  fact  that,  if  it  was  not  paid 
within  a  certain  time,  it  would  be  forfeited.  The  name  of 
the  company  was  given,  in  which  he  was  insured,  and  the 
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ntunber  of  his  policy^  and  it  would  not  be  true  to  say  that 
he  was  not  notified  of  the  fact  that  the  premium  would  come 
due  on  a  certain  date  because  the  particular  amount  of  the 
premium  was  not  specified.  That  was  a  particular  fact^ 
the  .knowledge  of  which  was  in  his.  own  possession.  He  was 
the  custodian  of  the  policy,  and  he  only  had  to  recur  to  the 
policy,  if  he  had  forgotten  the  amount,  to  obtain  the  infor- 
mation which  he  complained  of  not  receiving.  The  evi- 
dent intention  of  the  law,  we  think,  however,  was  not  to 
apprise  him  of  the  amount  which  was  due,  but  of  the  time 
when  the  amount  became  due.  While  the  statute  was  no 
doubt  enacted  for  the  benefit  of  people  who  insured  in  these 
cases,  the  law  recognizing  the  fact  that  they  were  not 
people  who  were  expert  or  careful  in  transacting  business, 
yet  it  evidently  was  not  the  intention  to  make  the  law 
operate  oppressively  upon  the  insurance  companies,  but 
was  enacted  simply  in  the  interest  of  justice.  While  courts 
have  always  been  ready  to  protect  the  assured  from  op- 
pressive and  technical  conditions  which  are  frequently 
incorporated  in  insurance  policies,  and  are  misleading  to 
the  untrained  mind,  this  provision  of  the  law  does  not 
need  any  strained  or  extended  construction  to  effectuate 
that  protection ;  and  where  the  essential  facts  required  by 
the  statute  are  stated  in  the  notice,  essential  in  the  sense  of 
meeting  the  true  intent  of  the  law,  viz.,  to  place  the  assured 
upon  his  guard,  it  would  be  wrong  to  hold  that  the  notice 
should  be  disregarded,  even  if  the  statute  were  not  literally 
complied  with,  though  in  this  case  it  seems  to  us  that  there 
was  a  literal  compliance  with  the  provisions  of  the  statute. 
The  next  contention  is  that  the  notice  was  invalid  for 
the  reason  that  it  was  given  more  than  sixty  days  before 
the  premium  became  payable.  In  accordance  with  the 
terms  of  the  policy,  the  annual  premium  was  due  on  the 
31st  day  of  October  during  each  year  that  the  policy  con- 
tinued in  force.    Notice  was  sent  on  the  20th  day  of  Sep- 
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tember,  1888,  so  that  it  is  plain  that  on  the  face  of  the 
policy  the  notice  which  was  given  complied  with  the 
statute.  But  it  is  contended  that  the  number  of  days  be- 
tween the  giving  of  the  notice  and  the  date  when  the  policy 
was  due  was  changed  by  virtue  of  a  clause  on  the  back  of 
the  policy  which  provided  that  on  any  payments  of  pre- 
miums falling  due,  a  grace  should  be  allowed  of  one  month, 
and  providing  that,  in  all  cases  where  this  grace  was 
availed  of,  a  fine  at  a  rate  of  ten  per  cent,  per  annum 
should  be  paid  to  the  company  for  the  time  deferred ;  and 
it  is  earnestly  insisted  by  the  respondent  that  the  days  of 
grace  should  be  counted  in  determining  the  time  when  the 
payment  was  due.  The  cases  cited  by  the  respondent  do 
not  serve  to  enlighten  us  on  this  proposition,  but  we  think 
that  this  would  be  a  strained  and  unnatural  construction 
of  the  contract;  that,  under  the  terms  of  the  contract,  it 
was  readily  understood  that  the  payments  would  fall  due 
on  the  31st  of  October;  and  that,  if  the  company  had  not 
given  its  notice  until  such  time  in  October  as  would  havQ 
prevented  a  thirty  days'  notice  before  October  31st,  the 
notice  would  have  been  too  late  and  would  not  have 
availed  it  for  the  purpose  of  declaring  a  forfeiture. 

The  plaintiff  has  no  equities  in  this  case,  and,  if  he  re- 
cover at  all,  it  must  be  upon  his  strict  legal  rights.  We 
think  such  rights  have  not  been  shown,  under  the  facts 
proven,  and  that  he  has  no  just  or  legal  demand  against 
the  appellant. 

The  judgment  will  therefore  be  reversed,  with  instruc- 
tions to  dismiss  the  action  at  the  cost  of  the  respondent. 

Scott,  C.  J.,  and  Anders,  Gobdon  and  Rbavis,  JJ., 
concur. 
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TNo.  2967.    Decided  December  20, 1898.] 

James  Haddock  Smith,  Respondent,  v.  !N'obsis  Obksby 

et  ah.  Appellants. 

MA2TDAMU8 — ^PBOOBDTTBB — SBS  JX7DICATA — JUDGBOBUT  AOADf 8T  TOWS — 

HAKNKB  OF  BATZSFAOTXOir. 

In  a  proceeding  by  mandamus,  under  Laws  1895,  p.  117,  S  17 
(Bal.  Code,  {  5766),  It  is  unnecessary  that  a  summons  issue,  as 
in  ordinary  ciyil  actions,  but  the  writ  of  mandamus  must  be 
issued  upon  affidavit,  on  application  of  the  iiarty  beneficially 
interested. 

Upon  application  for  a  writ  of  mandate  to  compel  a  town  to 
issue  its  warrant  in  payment  of  a  judgment,  it  is  no  defense  to 
set  up  that  the  contract  upon  which  the  Judgment  had  bees 
obtained  was  void,  because  at  the  time  of  entering  into  the  con- 
tract the  town  was  beyond  its  constitutional  limit  of  indebted- 
ness. 

Under  Bal.  Code.  §  6676  (2  Hill's  Code,  §  674),  providing 
that,  in  order  to  obtain  payment  of  any  judgment  against  a 
public  corporation,  a  certified  transcript  of  the  docket  of  the 
Judgment,  including  a  memorandum  of  acknowledgment  of  sat- 
isfaction, must  be  presented  to  the  officer  authorized  to  draw 
orders  on  the  treasury,  who  shall  thereupon  draw  a  warrant  in 
favor  of  the  Judgment  creditor,  a  transcript  of  the  execution 
docket  showing  the  judgment  and  its  satisfaction  is  a  sufficient 
compliance  with  the  statute,  without  giving  a  transcript  of  the 
Judgment  in  full. 

Appeal  from  Superior  Court,  Skagit  County. — ^Hon. 
Jesse  P.  Houseb,  Judge.    Affirmed. 

J.  Henry  Smith,  for  appellants. 
Chambers  &  Smith,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

GoBDON,  J. — This  proceeding  was  initiated  in  the 
superior  court  of  Skagit  county,  and  the  object  is  to 
compel  appellants,  as  mayor  and  clerk,  respectively,  of  Ae 
town  of  WooUey,  a  municipal  corporation  of  the  fourth 
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class  in  said  county,  to  issue  a  warrant  of  said  town  in 
payment  of  a  judgment  which  one  John  A.  Moore,  re- 
spondent's assignor,  had  previously  recovered  against  the 
town.  Upon  the  return  of  an  order  to  show  cause,  the 
appellants  appeared  and  moved  to  quash  the  proceedings, 
which  motion  was  denied,  and  thereafter  their  demurrer 
was  overruled,  and,  upon  issue  joined  by  an  answer  subse- 
quently filed,  the  court  proceeded  to  hear  and  determine 
the  cause  upon  its  merits,  rendering  judgment  in  respond- 
ent's favor.    The  appeal  is  from  that  judgment. 

The  first  assignment  of  error  is  that  the  court  was  with- 
out jurisdiction  to  issue  the  order  to  show  cause,  because  at 
the  time  the  order  was  issued  no  action  had  been  com- 
menced; and  in  support  of  this  assignment,  counsel  for 
appellants  cite  and  rely  upon  §  4869  of  Ballinger's  Code 
(Laws  1895,  p.  170,  §  1),  which  provides  that,  "Civil 
actions  .  .  .  shall  be  commenced  by  the  service  of 
a  summons  .  .  .  or  by  filing  a  complaint.  .  .  ." 
But  we  think  that  section  does  not  apply,  for  the  reason 
that  this  was  a  special  proceeding  instituted  under  author- 
ity of  chapter  65  of  the  Session  Laws  of  1895,  entitled: 
"An  act  r^ulating  special  proceedings  of  a  civil  nature." 
Section  17  of  that  chapter  (Laws  1895,  p.  117,  Bal.  Code, 
§  5756),  relating  to  the  issuance  of  the  writ  of  mandate, 
provides  that  it  "must  be  issued  upon  affidavit  on  the  appli- 
cation of  the  party  beneficially  interested."  That  chapter 
does  not  contemplate  that  a  complaint  shall  be  filed  in  a 
proceeding  of  this  character,  nor  that  a  summons  shall 
issue  as  is  required  in  ordinary  civil  actions.  This  objec- 
tion therefore  was  properly  overruled. 

There  are  other  formal  assignments,  relating  to  ques- 
tions of  procedure,  not  affecting  the  merits  and  which  do 
not  require  extended  consideration.  We  think  the  court 
proceeded  within  its  jurisdiction  in  passing  to  a  considera- 
tion of  the  merits  of  the  cause.  * 
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♦  The  answer  affirmatively  set  up  that  the  contract,  upon 
which  the  judgment  was  obtained,  was  void  because  at  the 
time  of  entering  into  it,  the  town  was  beyond  the  constitu- 
tional limit  of  indebtedness.  To  this  there  was  no  reply, 
and  that  part  of  the  answer  pertaining  to  it  must  be  con- 
sidered as  equivalent  to  a  finding  of  the  court  But  it  re- 
mains to  be  determined  whether  it  can  avail  the  appellants 
in  the  present  proceeding.  We  think  the  question  we  are 
now  considering  was  squarely  determined  in  the  case  of 
State  ex  rel.  Ledger  Publishing  Co.  v.  Oloyd,  14  Wash.  5 
(44  Pac.  103).  The  application  in  that  case  was  for  a 
writ  of  mandate  to  compel  the  auditor  of  Pierce  county  to 
pay  a  judgment  previously  obtained  by  the  relator  therein. 
The  answer  contained  an  allegation  that  the  indebtedness 
evidenced  by  the  judgment  had  been  incurred  at  a  time 
when  the  county  was  beyond  its  constitutional  limit  of 
indebtedness.  The  lower  court  sustained  a  demurrer 
thereto,  and  we  upheld  the  ruling  upon  the  ground  that 
"a  judgment  bars  not  only  every  defense  that  was  as  a 
matter  of  fact  raised,  but  every  defense  that  might  have 
been  raised."  It  follows,  in  consequence  of  that  decision, 
that  the  attempted  defense  contained  in  the  present  answer 
is  insufficient  in  law. 

It  was  established  at  the  trial  that  a  transcript  of  the 
execution  docket  showing  that  the  judgment  had  been 
satisfied  as  required  by  subd.  3  of  §  674,  2  HilPs  Code 
(Bal.  Code,  §  5676)  had  been  presented  to  the  mayor,  and 
that  a  transcript  of  the  judgment  itself,  which  also  showed 
a  satisfaction,  had  been  presented  to  the  appellant  clerk, 
and  that  a  demand  for  the  issuance  of  the  warrant  was 
duly  made  upon  them  prior  to  the  commencement  of  the 
present  proceeding.  This  was  sufficient.  2  Hill's  Code, 
§  674,  subd.  3  (Bal.  Code,  §  5676) ;  Lorence  v.  Bean,  18 
Wash.  36  (50  Pac.  582). 
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We  think  the  lower  court  reached  a  just  conclusion,  aifd 
its  order  and  judgment  is  affirmed. 

DuNBAB  and  Andebs,  JJ.,  concur. 


[No.  3061.    Decided  December  20,  1898.1 

Mas  H.  Kennedy,  Appellant,  v.  Sohool  Distbiot  TSo.  1^ 

Snohomish  County,  Respondent. 

school   DIBTBIOrB — ^BMFLOTMKirr   OF   TIAOHEBS — BESdSSIOIT — PLBAD- 

nrO  AND  PBOOF. 

Where  the  only  issue  raised  by  the  pleadings  is  an  allegation 
and  a  denial  of  a  contract  of  employment  as  a  teacher,  evidence 
of  a  rescission  of  the  contract  is  inadmissible. 

Where  a  school  board,  after  determining  to  reduce  its  corps 
of  teachers  from  thirteen  to  twelve,  for  the  ensuing  year,  passed 
a  resolution  re-employing  all,  but  reserving  the  right  to  remove 
one  of  the  teachers,  in  case  all  accepted,  the  action  of  the  board 
in  requesting  one  of  the  teachers  to  resign  after  she  had  ac- 
cepted the  contract  of  employment,  was  not  equivalent  to  a 
removal. 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  Frank  T.  Eeid,  Judge.    Eeversed. 

T.  c7.  Humes,  and  Ballinger,  Ronald  &  Battle,  for  ap- 
pellant 

Bell  &  Austin,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gk>BDON,  J. — The  present  action  was  brought  by  the 
appellant  to  recover  damages  for  breach  of  contract.  The 
complaint  alleges  that  she  is  the  holder  of  a  legal  certificate 
authorizing  her  to  teach  school ;  that  she  was  employed  by 
the  respondent  to  teach  for  a  term  of  nine  months  at  a 
stated  salary  of  $50  per  month,  ani  accepted  such  employ- 
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ment;  that  she  reported  for  duty,  and  was  at  all  times 
ready  to  perform  the  contract  upon  her  part;  and,  being 
unable  to  secure  employment  during  any  portion  of  the 
term,  at  the  expiration  of  it  brought  her  action.  The 
answer  is  a  simple  denial  of  the  contract  of  employment 
A  jury  was  waived,  and  the  lower  court,  upon  trial,  gave 
judgment  in  defendant's  favor,  and  the  plaintifiF  has  ap- 
pealed. 

At  the  trial  in  the  lower  court  the  records  and  minutes 
of  the  board  of  directors  were  received  in  evidence,  from 
which  it  appears  that  a  resolution  was  regularly  adopted 
at  a  directors'  meeting  held  on  the  27th  of  March,  1896,  a 
portion  of  which  we  quote : 

"  Eesolved,  that  all  the  teachers  whose  terms  are  now 
expiring  be  employed  for  the  ensuing  year,  provided  that 
the  board  reserves  the  right  to  relieve  one  teacher  in  pmv 
suance  of  the  foregoing  resolutions  if  all  desire  to  accept ; 
and  resolved,  that  all  teachers  shall  be  requested  to  file 
their  written  acceptance  of  the  several  positions  with  the 
clerk  of  the  board  within  thirty  days  from  this  date ;  and 
resolved,  that  the  clerk  be  instructed  to  forthwith  notify  all 
teachers  of  this  action  of  the  board." 

Prior  to  the  passage  of  this  resolution  the  corps  of 
teachers  comprised  thirteen  members,  and  by  this  resolu- 
tion the  number  was  reduced  to  twelve.  By  the  same  reso- 
lution the  salary  of  the  teachers  was  fixed  at  $50  per 
month,  and  the  term  of  employment  nine  months.  Pur- 
suant to  the  resolution,  the  clerk,  on  March  30th,  mailed 
to  plaintiff  the  following  written  notice,  viz. : 

"  Snohomish  Public  Schools.  School  Board:  L.  F. 
Hart,  R.  M.  Folsom,  0.  E.  Hewitt.  Snohomish,  Wash., 
Mar.  30,  1896.  To  Miss  Kennedy — Miss  Kennedy:  You 
are  hereby  notified  that  at  a  meeting  of  school  board  dis- 
trict 'No.  1  held  Friday  evening,  Mar.  27,  1896,  you 
were  re-engaged  a  teacher  of  Snohomish  School  at  a  salary 
of  $50  per  month.     Please  signify  your  acceptance.     By 
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order  of  board  of  directors.    P.  H.  Meeks,  Clerk.    Term 
of  school,  9  months.'' 

On  the  following  day  plaintiff  gave  to  the  clerk  written 
notice  of  her  acceptance.  It  also  appears  that  all  of  the 
teachers  whose  terms  were  expiring  gave  like  notice  of 
their  acceptance.  At  a  subsequent  meeting  of  the  board  of 
directors  a  resolution  was  passed  directing  the  clerk  to 
request  the  plaintiff  to  resign,  and  at  the  same  meeting  it 
appears  that  the  board  accepted  the  resignation  of  two  of 
the  teachers  who  had  previously  accepted  the  terms  em- 
bodied in  the  resolution  of  March  27th  heretofore  set  out. 
On  May  12th  the  clerk  transmitted  the  following  letter  to 
the  plaintiff: 

"  To  Miss  May  H,  Kennedy — ^Miss  Kennedy :  The 
school  board  in  pursuance  of  the  resolution  employing  the 
old  corps  of  teachers,  has  found  it  necessary  to  drop  one 
from  the  list,  all  having  accepted  the  offer.  You  are  there- 
fore notified  that  by  order  of  the  board  you  have  been 
dropped  from  the  list,  being  the  last  one  employed,  and  this 
early  notice  is  given  so  that  you  may  avail  yourself  of  the 
opportunity  of  securing  another  position.  P.  H.  Meeks, 
Clerk." 

It  is  conceded  that  the  plaintiff  did  not  ^^resign,"  and 
that  no  further  action  was  taken  in  the  premises  by  the 
board. 

There  are  two  sufficient  reasons  why  the  judgment  must 
be  reversed: 

1.  As  noticed,  this  is  an  action  for  a  breach  of  a  contract 
of  employment.  The  only  issue  raised  by  the  answer  is  the 
fact  of  employment.  The  resolution  of  March  27th  and 
plaintiff's  acceptance  of  the  proposition  it  contained,  con- 
stituted in  law  a  contract  of  employment,  and  entitled  the 
plaintiff  to  recover;  and  the  evidence  of  the  subsequent 
action  of  the  board  requesting  the  plaintiff  to  resign  was 
inadmissible.    The  only  purpose  this  evidence  could  serve 

26—20  WASH. 
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would  be  to  show  that  the  board  had  legally  withdrawn 
from  or  rescinded  the  contract  previously  entered  into, — a 
question  not  embraced  within  the  issues  as  made  up. 

2.  Upon  the  evidence  received  at  the  trial,  without  re- 
gard to  the  pleadings,  the  plaintiff  is  entitled  to  recover. 
At  the  time  of  the  passage  of  the  resolution  of  March  27th 
there  were  thirteen  teachers  employed  by  the  district     It 
was  proposed  for  the  ensuing  year  to  reduce  the  number 
to  twelve,  and  it  was  deemed  advisable  to  make  up  the  new 
corps  from  the  body  of  the  old.    Subject,  therefore,  to  the 
right  of  the  board  to  "relieve"  one  of  the  thirteen  in  the 
event  that  all  should  accept  the  newly  proffered  employ- 
ment, the  proposition  of  March  27th  constituted  a  contract 
with  each  of  the  old  teachers  who  might  choose  to  accept. 
The  word  "relieve,"   as  used  in  the  resolution,  is  syn- 
onymous with  the  word  "remove."     When  all  accepted, 
it  was  for  the  board  to  say  which  of  the  thirteen — ^they 
standing  upon  an  equal  footing — should  be  removed,  but 
until  they  exercised  the  right  to  remove  one  the  contract 
was  effective  and  binding  as  to  all.     It  seems  clear  to  us 
that   the   board    never   did    "relieve"    or   "remove"    the 
plaintiff.    They  simply  directed  the  clerk  to  request  her  to 
resign.     It  is  not  necessary  to  advert  to  the  fact  that  the 
clerk's  communication  went  beyond  this,  because  it  is  not 
contended  that  he  had  any  authority  to  exceed  the  direction 
contained  in  the  resolution  of  the  board.     The  resolution 
requesting  her  to  resign  was  not  the  equivalent  of  a  resolu- 
tion removing  her,  and  cannot  be  given  the  same  legal 
effect.     The  board  may  have  considered  it  only  fair  to 
secure,  if  possible,  the  resignation  of  some  one  willing  to 
give  it,  and,  as  there  were  thirteen  of  whom  such  a  request 
could  be  made,  they  may  have  considered  it  probable  that 
a  voluntary  resignation  could  be  secured ;  but,  irrespective 
of  the  motives  inspiring  the  board,  they  did  not  proceed 
in  a  legal  manner  to  withdraw  from  the  contract  by 
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moving  the  plaintiff,  and  there  was  no  lawful  rescission. 

The  judgment  must  be  reversed,  and  the  cause  re- 
manded, with  direction  to  the  lower  court  to  enter  a  judg- 
ment in  plaintiff's  favor  for  the  sum  demanded  in  her 
complaint. 

DiTNBAB,  Anders  and  Re  avis,  JJ.,  concur. 


[No.  2864.    Decided  December  23, 1898.] 

John  H.  Gbiffitk  et  ah.  Appellants,  v.  Jambs  Maxwell 

et  al..  Respondents. 

ATV^KL — ^ABANDONMENT  AND  BENEWAL — FILING  OF  BBIEFS — AMOUNT 
IN  CONTBOYEBSY  —  MATEBIAL  MAN'S  LIEN  —  ENFOBOEMENT  —  OOM- 
FLAINT — VABIANGE — ^ATTOBNST'S  FEES. 

An  appeUant  is  not  deprived  of  his  right  of  appeal  by  aban- 
doning a  prior  attempted  repeal  which  was  Invalid  by  reason  of 
having  been  prematurely  taken. 

Although  appellant's  brief  has  not  been  filed  within  the  time 
limited,  the  appeal  will  not  be  dismissed,  where  filing  was  made 
prior  to  respondent's  motion  to  dismiss,  and  there  is  no  showing 
that  respondent  was  injured  by  the  delay. 

Under  Laws  1893,  p.  126,  §  14  (Bal.  Code,  §  6513),  providing 
that,  within  four  months  after  the  taking  of  an  appeal,  the 
clerk  shall  prepare  and  send  to  the  supreme  court  the  original 
l)riefs  and  bill  of  exceptions  or  statement  of  facts,  it  is  not 
.ground  for  dismissal  that  the  same  were  filed  in  the  supreme 
^ourt  a  few  days  prior  to  the  expiration  of  the  prescribed  four 
months,  although  the  time  allowed  respondent  for  filing  his 
sinswering  brief  had  not  yet  expired. 

On  appeal  from  a  Judgment  dismissing  a  complaint  on  the 
j^ronnd  that  it  fails  to  state  facts  sufliclent  to  constitute  a  cause 
of  action,  the  amount  In  controversy  is  immaterial  and  does 
not  affect  the  Jurisdiction  of  the  supreme  court. 

A  complaint  for  the  enforcement  of  a  material  man's  Hen  for 
materials  furnished  a  contractor  for  the  erection  of  a  dwelling 
lioufle  states  a  cause  of  action  when  it  alleges  an  agreement 
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between  the  owner  and  the  contractor  for  furnishing  and  doing 
plumbing  work  upon  the  house,  and  that  plaintifls  sold  the  con- 
tractor materials  to  be  used,  and  which  were  actually  used.  In 
the  construction  of  the  building,  an  averment  of  agency  being 
unnecessary,  under  Laws  1893,  p.  S2,  §  1  (Bal.  Code,  S  5900), 
which  provides  that  every  contractor  shall  be  held  to  be  the  agent 
of  the  owner  for  the  purpose  of  the  establishment  of  the  lien 
created  by  that  act. 

Where  a  notice  of  claim  of  lien  and  a  complaint  for  its  fore- 
closure both  describe  the  lot  and  block  in  an  addition  to  the 
city  in  the  same  terms,  but  refer  to  the  house  by  different  street 
numbers,  the  variance  is  not  fatal,  when  there  is  but  one  house 
upon  the  lot,  and  the  description  given,  though  slightly  Inaccu- 
rate, would  render  it  readily  capable  of  identification. 

A  copy  of  a  lien  notice  in  the  record  showing  that  it  was 
verified  before  a  notary  imports  that  his  official  seal  was 
attached  to  the  original,  although  the  copy  contains  the  word 
"seal"  written  after  his  name,  instead  of  an  impression  of  the 
seal  itself. 

The  provisions  of  the  Hen  law  allowing  attorneys'  fees  for 
enforcement  of  liens  is  vslid.  {Jolliffe  v.  Broion,  14  Wash.  156,. 
distinguished.) 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
William  E.  Kiohardson,  Judge.    Reversed. 

W.  A.  Lewis,  for  appellants. 
Crow  &  Williams,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Andebs,  J. — This  action  was  instituted  to  foreclose  a 
material  man's  lien  upon  certain  premises  in  the  citj  of 
Spokane  alleged  to  have  been  owned  by  respondent  Anna 
Van  Houten.  Paragraph  11  of  the  complaint,  which  al- 
leges that  seventy-five  dollars  is  a  reasonable  attorney's 
fee  to  be  allowed  the  plaintiffs  by  this  court  in  this  action, 
was  struck  out  on  motion  of  the  defendants,  and  the 
plaintiffs  excepted.  Thereafter  the  defendants  (respond- 
ents) interposed  a  demurrer  to  the  complaint  on  the  ground 
that  it  failed  to  state  facts  sufficient  to  constitute  a  cause 
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of  action,  which  demurrer  was  sustained.     The  plaintiffs 
declining  to  plead  further,  judgment  of  dismissal  was  ren- 
dered by  the  court,  to  reverse  which  the  plaintiffs  ap- 
pealed.   On  October  9, 1897,  the  court  announced  its  final 
order  and  decision,  and  on  October  12  the  plaintiffs  filed 
their  notice  of  appeal,  and  on  October  14,  1897,  executed 
and  filed  their  appeal  bond.     It  was  subsequently  dis- 
covered by  plaintiffs  that  at  the  time  their  notice  of  appeal 
was  given  and  served  and  their  appeal  bond  filed,  no  judg- 
ment had,  in  fact,  been  entered,  and  that  the  judgment 
was  not  entered  until  October  15,  1897.     The  plaintiffs, 
assuming  that  the  first  attempted  appeal  was  invalid,  on 
October  22,  1897,  served  another  notice  of  appeal,  and  on 
the  26th  of  that  month  filed  a  second  appeal  bond.     The 
respondents  now  move  to  dismiss  the  first  appeal  and  to 
affirm  the  judgment  of  the  superior  court,  for  the  reasons : 
First,  that  appellants  have  abandoned  their  said  appeal 
by  taking  a  second  appeal  herein  while  the  first  was  pend- 
ing; and  second,  that  the  appellants'  opening  brief  was 
not  served  or  filed  within  ninety  days  after  the  service  of 
the  notice  of  said  appeal,  and-  that  no  extension  of  time 
for  the  service  or  filing  of  said  brief  was  obtained,  either 
by  stipulation,  or  by  the  order  of  the  court ;  and  third,  that 
appellants  have  filed  a  transcript  on  appeal  herein  within 
less  than  four  months  from  and  after  the  service  of  said 
notice  of  appeal,  and  prior  to  the  expiration  of  the  time 
allowed  respondents  for  the  filing  and  service  of  their 
answering  brief  herein.     It  would  appear  that  the  first 
ground  stated  in  the  motion  is  not  well  taken  if  the  first 
appeal  was  invalid,  and  consequently  abandoned  by  ap- 
pellants.   This  court  has  held,  under  circumstances  quite 
similar  to  those  appearing  in  this  case,  that  an  appellant 
is  not  deprived  of  his  right  of  appeal  by  abandoning  a 
prior  attempted  appeal  which  was  deemed  invalid.    Spo- 


J 


406  GRIFFITH  V.  MAXWELL. 

Opinion  of  the  Court — Andbbs.  J.  [20  Wash. 

Jcane  Falls  v.  Browne,  3  Wash.  84  (27  Pac  1077).  In 
that  case  this  court  said : 

"  There  being  no  judgment  to  appeal  from,  the  first 
notice  of  appeal  was  treated  by  appellant  as  a  nullity ;  and 
we  do  not  think  that  by  so  doing  appellant  should  be  de- 
prived of  the  right  to  appeal  from  the  judgment  by  which 
it  claims  to  have  been  injured.  To  hold  that  a  party  is 
estopped,  by  giving  a  premature  and  ineffectual  notice, 
from  thereafter  prosecuting  his  appeal,  would  be  to  de- 
prive him  of  a  legal  right  upon  a  mere  technicality,  un- 
supported by  reason,  and  contrary  to  the  spirit  and  policy 
of  the  law." 

And  this  decision  has  been  followed  in  nimierous  in- 
stances by  this  court.  There  is  no  foundation  for  the 
motion  to  dismiss  the  first  appeal,  and  therefore  a  further 
consideration  of  it  is  unnecessarv. 

Respondents  also  move  to  dismiss  the  second  appeal  for 
the  alleged  reasons:  (1)  that  at  the  time  of  the  service 
of  the  notice  of  said  appeal  on  October  22,  1897,  there 
was  pending  in  this  court  a  previous  appeal,  taken  from 
the  same  order  by  the  same  appellants  on  a  notice  of 
appeal  served  on  October  12,  1897,  in  pursuance  of  which 
an  appeal  bond  had  been  given  and  filed  by  appellants  on 
October  14,  1897,  and  that  said  first  appeal  had  not  been 
withdrawn  or  dismissed  by  order  of  this  court;  (2)  ihat 
appellants'  opening  brief  herein  was  not  served  or  filed 
within  ninety  days  after  the  service  of  said  notice  of 
appeal,  and  that  no  extension  of  time  for  the  service  or 
filing  of  said  brief  has  been  obtained,  either  by  stipulation 
or  by  order  of  the  court;  and  (3)  that  appellants  havf» 
filed  the  transcript  on  appeal  herein  within  less  than  four 
months  from  and  after  the  service  of  said  notice  of  appeal. 
And  prior  to  the  expiration  of  the  time  allowed  respondents 
for  the  filing  and  serving  of  their  answer  brief  herein.  Tt 
will  be  observed  that  one  of  the  alleged  grounds  for  dis- 
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missal  in  this  motion  is  based  upon  the  fact  that  the  open- 
ing brief  of  the  appellants  was  not  filed  within  ninety 
days  after  the  service  and  filing  of  the  notice  of  appeal. 
It  appears,  however,  that  the  brief  had  been  filed  and 
served  before  the  motion  to  dismiss  was  made,  and,  as  it 
does  not  appear  that  the  respondents  were  in  any  wise 
injured  by  the  neglect  of  appellants  to  file  their  brief 
within  the  time  limited,  we  are  of  the  opinion  that  the 
appeal  should  not  be  dismissed  upon  that  ground.  ^N'or 
is  the  fact  that  the  transcript  on  appeal  was  filed  some 
days  prior  to  the  expiration  of  the  four  months  limited  by 
law  a  sufficient  cause  for  dismissal  of  this  appeal.-  The 
appeal  statute  (Laws  1893,  p.  126,  §  14,  Bal.  Code,  § 
6513)  provides  that 

"  Within  four  months  after  an  appeal  shall  have  been 
taken  by  notice  as  provided  in  this  act,  the  clerk  of  the 
superior  court  shall  prepare  and  certify  and  send  uj.  to 
the  supreme  court,  at  the  expense  of  the  appellant 
the  original  briefs  on  appeal  filed  and  any 
original  bill  of  exceptions  or  statement  of  facts,  and  a  copy 
of  so  much  of  the  record  and  files  as  the  appellant  shall 
deem  material  to  the  review  of  the  matters  embraced 
within  the  appeal." 

It  is  conceded  that  the  transcript  was  sent  up  within 
the  four  months  prescribed,  and  it  therefore  necessarily 
follows  that  the  appellants  were  not  derelict  in  their  duty 
in  that  regard.  It  is  also  insisted  by  the  respondents  that 
the  second  appeal  should  be  dismissed  for  the  reason  that 
only  one  appeal  can  be  pending  in  this  court  from  the  same 
order  on  behalf  of  the  same  appellants  and  against  the 
same  respondents  at  the  same  time.  And  in  support  of 
this  last  proposition  respondents  cite  the  following  cases: 
State  V.  Thompson,  30  Mo.  App.  503 ;  Freiberg  v.  Lang- 
feJder,  45  La.  An.  983  (13  South.  404)  ;  Reichenbach  v. 
Lewis,  5  Wash.  577  (32  Pac.  460,  998).    But  neither  the 
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case  of  State  v.  Thompson  or  that  of  Freiberg  v.  Lang- 
f  elder  supports  the  contention  of  the  respondents.  In  the 
first  of  those  cases  an  appeal  had  been  taken  from  the  judg- 
ment of  the  circuit  court,  and  afterwards,  and  while  it 
was  still  pending,  a  writ  of  error  was  sued  out  by  the 
defendant,  and  the  court  simply  held  that  both  those  reme- 
dies could  not  be  resorted  to  at  the  same  time,  and  dis- 
missed the  writ  of  error.  In  the  Freiberg  Case,  two  ap- 
peals had  been  taken  by  the  same  party,  and  from  the 
same  judgment,  to  two  different  courts;  and  the  court 
there  very  properly  held  that  it  was  legally  impossible  for 
two  such  appeals  to  be  pending  at  the  same  time.  And  in 
Reichenbach  v.  Lewis,  supra,  it  was  simply  decided  that 
a  second  notice  of  appeal  could  not  be  filed  by  appellant 
pending  the  consideration  of  the  motion  to  dismiss  his  first 
appeal.  But  what  we  have  already  said  eliminates  the 
question  of  two  appeals  from  this  case,  and  it  is  not  neces- 
sary to  determine  what  would  be  the  effect  of  taking  a 
second  appeal,  the  first  being  valid.  It  is  not  contended 
in  this  case  that  the  second  notice  of  appeal  is  insufficient, 
or  that  the  appeal  bond  is  not  in  accordance  with  the 
statute,  and  it  must  therefore  follow  that  the  second  appeal 
is  valid.    These  motions  must  be  denied. 

The  defendant.  Maxwell,  also  moves  the  court  to  dismiss 
the  appeal  as  against  him  for  the  alleged  reason  that  this 
is  a  civil  action  at  law  for  the  recovery  of  money  only,  and 
that  the  original  amount  in  controversy  does  not  exceed 
the  sum  of  $200,  and  that  this  court  has,  therefore,  no 
jurisdiction  of  the  action  as  to  him.  It  is  evident  that  the 
principle  invoked  in  this  motion  is  inapplicable  to  this 
case.  This,  as  we  have  said,  is  an  appeal  from  a  judgment 
dismissing  a  complaint  on  the  ground  that  it  failed  to  state 
a  cause  of  action.  The  amount  in  controversv  in  the  action 
is  immaterial  here,  and  it  cannot  successfully  be  urged 
that  the  superior  court  in  which  the  complaint  was  filed 
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had  no  jurisdiction  of  the  subject  matter  of  the  action. 
This  motion  is  denied. 

It  is  further  moved  by  the  respondents  to  strike  appel- 
lants' opening  brief  on  the  ground  that  it  was  not  served 
or  filed  within  the  ninety  days  after  the  service  of  the 
notices  of  appeal,  and  that  the  time  was  not  extended 
either  by  stipulation  or  by  order  of  the  court.  We  fail  to 
discover  any  merit  in  this  motion,  as  it  nowhere  appears 
that  respondents  were  injured  by  the  lack  of  diligence  on 
the  part  of  appellants. 

The  sole  question  for  determination  upon  the  merits  is 
whether  the  complaint  states  a  cause  of  action  against  the 
respondents.  It  is  insisted  by  respondents  that  the  claim 
of  lien,  which  is  made  a  part  of  the  complaint  herein,  fails 
to  disclose  or  state  any  contractual  relation  to  have  existed 
between  Anna  Van  Houten,  the  owner  of  the  building  and 
premises  in  controversy,  and  Maxwell,  the  person  to  whom 
the  materials  are  alleged  to  have  been  furnished.  But  we 
think  the  respondents  are  mistaken  in  this  respect.  Para- 
graph 3  of  the  complaint  alleges  that  "prior  to  January  8, 
1897,  the  defendant  Anna  Van  Houten  made  an  agree- 
ment with  the  defendant  James  Maxwell  for  the  furnish- 
ing and  doing  the  plumbing  on  the  hereinafter  mentioned 
dwelling  house."  That  is  an  averment  of  a  contractual 
relation  between  the  owner  of  the  property  and  Maxwell, 
and,  we  think,  is  sufficient.  It  has  not  been  deemed  neces- 
sarv  in  this  state  to  set  out  in  detail  the  terms  or  con- 
ditions  of  the  contract  between  the  owner  of  the  property 
upon  which  the  lien  is  claimed  and  the  contractor,  or  the 
amount  due  on  such  contract,  though  the  law  seems  to  be 
otherwise  in  some  of  the  states.  It  is  also  alleged  that  the 
complaint  fails  to  show  that  Maxwell,  the  person  to  whom 
the  materials  were  furnished,  was  the  agent  of  the  owner  of 
the  building,  or  any  facts  constituting  any  such  agency. 
The  complaint,  however,  does  state  that  Maxwell  was  a 
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contractor,  and  the  statute  itseK  declares  that  "every  con- 
tractor, sub-contractor,  .  .  .  shall  be  held  to  be  the 
agent  of  the  owner  for  the  purposes  of  the  establishment 
of  the  lien  created  by  this  act."  Laws  1893,  p.  32  (Bal. 
Code,  §  5900).  It  is  also  objected  that  there  is  no  alle- 
gation in  the  complaint  showing,  or  tending  to  show,  that 
the  materials  furnished  Maxwell  were  furnished  pursuant 
to,  or  in  the  performance  of,  the  contract  alleged  to  have 
been  entered  into  between  Anna  Van  Houten  and  James 
Maxwell.  But,  if  that  fact  is  not  specifically  stated,  it  is  a 
plain  inference  from  the  facts  which  are  stated,  and  the 
complaint  is  not  demurrable  on  that  ground.  It  is  allied 
in  the  complaint,  after  alleging  the  agreement  between 
Anna  Van  Houten,  the  owner,  and  Maxwell,  for  the  fuT^ 
nishing  and  the  doing  of  the  plumbing  upon  the  dwelling 
house  in  question,  that  on  the  8th  day  of  January,  1897, 
plaintiffs  sold  to  the  defendant  Maxwell  materials  to  be 
used,  and  which  were  actually  used,  in  the  construction  of 
the  building  in  controversy. 

It  is  next  insisted  that  there  is  a  fatal  variance  between 
the  allegations  of  the  complaint  and  the  allegations  of  the 
claim  of  lien,  in  that  they  do  not  describe  the  same  build- 
ing, as  the  building  on  which  the  alleged  lien  was  claimed 
and  for  which  the  alleged  materials  were  furnished.  The 
allegation  of  the  complaint  in  this  particular  is 

"  That  the  premises  herein  referred  to  is  that  certain 
double  frame  dwelling  house  Nos.  228-2216  Pacific  Ave- 
nue, situate  on  Lot  27  of  Block  38  of  Brown's  Second 
Addition  to  the  city  of  Spokane,  Spokane  county,  state  of 
Washington,  and  the  whole  of  said  lot  is  necessary  for  the 
convenient  use  and  occupation  of  said  dwelling  house." 

The  allegation  of  the  notice  of  lien  is  as  follows : 

*^  Furnished  materials  to  be  used  and  which  were  used, 
upon  and  in  that  certain  double  frame  dwelling  house. 
N'os.  2210-8  Pacific  Avenue,  situate  on  lot  twenty-^ven 
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(27)  on  block  thirty-eight  (38)  of  Brown^s  Second  Ad- 
dition to  the  city  of  Spokane,  Spokane  county,  state  of 
Washington." 

It  will  be  observed  that  the  only  variance  between  the 
description  of  the  property  in  the  complaint  and  in  the 
lien  notice  is  in  the  designation  of  the  street  numbers  of 
the  building.  But  this  is  not  such  a  variance  as  can  be 
deemed  material.  Our  statute  requires  the  property  to  be 
described  with  sufficient  certainty  for  identification,  but 
does  not  require  the  best  possible  description  to  be  given. 
The  general  rule  is  that,  if  there  appear  enough  in  the 
description  to  enable  a  party  familiar  with  the  locality  to 
identify  the  premises  intended  to  be  described  with  reason- 
able certainty  to  the  exclusion  of  others,  it  will  be  suf- 
ficient. It  is  enough  that  the  description  points  out  and 
indicates  the  premises  so  that  by  applying  it  to  the  land  it 
can  be  found  and  identified;  and  a  description,  even 
though  inaccurate,  is  sufficient  if  it  identifies  the  premises 
intended.  In  this  case  it  does  not  appear  that  there  is 
more  than  one  house  upon  the  lot  described  in  the  com- 
plaint and  the  notice,  and  we  apprehend  there  would  be  no 
difficulty  in  identifying  the  property  from  the  description 
given.  The  number  of  the  lot  and  block  and  addition  to 
the  city  is  clearly  specified  both  in  the  complaint  and  the 
notice,  and  we  do  not  perceive  how  any  one  could  be  misled 
by  the  description.  See  Phillips,  Mechanics'  Liens  (3d 
ed.),  §  379;  2  Jones,  Liens  (2d  ed.),  §  1600. 

Without  stopping  to  point  out  every  specific  objection 
made  to  the  complaint,  we  will  say  generally  that,  in  our 
opinion,  it  states  a  good  cause  of  action  as  against  the 
demurrer.  It  may  be  that  it  is  not  so  definite  and  certain 
as  it  might  have  been,  but  such  defects  can  only  be  reached 
by  motion,  and  not  by  demurrer.  It  is  contended  on  the 
part  of  the  respondents  that  the  demurrer  should  be  sus- 
tained for  the  reason,  if  for  no  other,  that  it  appears  that 
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the  verification  of  the  lien  notice  was  made  before  a  notary 
public,  and  that  it  does  not  appear  that  his  official  seal  was 
attached  thereto.  The  copy  of  the  lien  notice,  however,  in 
the  record  shows  that  it  was  verified  by  the  notary  who 
signed  the  same,  and  the  word  ^^seal"  is  written  thereafter, 
but  no  impression  of  the  notarial  seal  itself  appears.  These 
facts  indicate  that  the  seal  was  properly  attached,  rather 
than  the  contrary,  and  we  are  unable  to  see  any  substantial 
merit  in  this  objection. 

The  appellants  contend  that  the  court  erred  in  striking 
out  the  allegation  in  their  complaint  in  regard  to  the  attor- 
ney's fees,  and  we  think  the  point  is  well  taken.  It  is 
stated  in  the  argument  that  the  learned  trial  court  based 
its  decision  upon  the  case  of  Jolliffe  t?.  Brown,  14  Wash. 
156  (44  Pac  149,  53  Am.  St  Rep.  868),  in  whidi  it  was 
held  that  the  provision  for  an  attorney's  fee  in  an  act  of 
the  legislature  there  considered  could  not  be  sustained, 
as  it  was  contrary  to  the  spirit  of  the  constitution  of  the 
state.  But  that  case  was  distinguished  from  cases  like  the 
one  now  under  consideration  in  Ivall  v.  WiUis,  17  Wash. 
645  (50  Pac.  467),  which  was  a  lien  case,  and  in  which 
the  provision  for  an  attorney's  fee  was  held  valid  by  tiiis 
court.    In  the  opinion  in  that  case  this  court  said : 

"While  it  is  true  there  is  some  conflict  of  authority 
upon  the  validity  of  such  a  statute,  we  think  the  later 
authorities  have  one  trend,  and  that  is  to  maintain  such  a 
provision  in  statutes  similar  to  our  lien  laws." 

Such  provisions  have  been  upheld  by  the  courts  of  Cali- 
fornia with  great  unanimity,  and  the  same  rule  obtains  in 
Montana.  Hicks  v.  Murray,  48  Cal.  521 ;  Qiuile  v,  Moon^ 
48  Cal.  478 ;  Rapp  v.  Spring  Valley  Gold  Co.,  74  Cal.  532 
(16  Pac.  326) ;  Mclntyre  v.  Trautner,  78  CaL  449  (21 
Pac.  15) ;  Wortman  v.  Kleinschmidt,  12  Mont.  316  (30 
Pac.  280). 
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Our  oondusioii  npon  the  whole  case  is  that  the  judg- 
ment mtist  be  reversed;  and  the  cause  is  accordingly  re- 
manded to  the  court  below,  with  directions  to  overrule  the 
demurrer  to  the  complaint. 

DuNBAB,  QoBDON  and  Reavis,  JJ.,  concur. 


[No.  2950.    Decided  December  23, 1898.] 

J.  B.  Moody  et  al..  Appellants,  v.  ITobthwsstebn  and 
Pacific  Hypotheek  Bank,  Respondent. 

WOBECLOBUBJL  SALB — BID  IN  EXCESS  OF  JUDGMENT — ACTION  BT   MOBT- 

GAGOB  rOB  StJBPLTTS. 

Where  upon  the  foreclosure  of  a  mortgage  the  plaintiff  in  the 
action  bids  a  sum  of  money  at  the  sale  in  excess  of  the  judgment 
debt  and  costs,  the  mortgagor  may  recover  the  surplus  over  the 
actual  amount  necessary  to  satisfy  the  Judgment,  in  an  action 
against  the  plaintiff  as  upon  an  implied  contract. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
WuxiAM  E.  EicHABDsoN,  Judgc.    Bevcrsed. 

Roche  <&  Ellsworth,  for  appellants. 
Blake  &  Post,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Andebs,  J. — This  action  was  instituted  by  the  plaint- 
iffs, as  assignees  of  the  respective  judgment  debtors  in 
three  several  mortgage  foreclosure  proceedings,  to  recover 
the  difference  between  the  amount  bid  for  the  property  at 
the  respective  foreclosure  sales  and  the  sum  actually  paid 
in  satisfaction  of  the  judgments  therein.  Three  separate 
causes  of  action  are  embraced  in  the  complaint,  all  based 
upon  the  same  character  of  facts  and  subject  to  the  same 
rules  of  law.  The  complaint,  for  a  first  cause  of  action — 
and  the  other  two  causes  are  similar — alleges  that  at  all 
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the  times  hereinafter  mentioned  the  defendant  was^  and 
now  is,  a  corporation  didy  organized  and  existing  under 
the  laws  of  the  kingdom  of  the  Netherlands,  doing  busi- 
ness under  the  laws  of  the  state  of  Washington ;  that  in  a 
certain  action  in  the  superior  court  of  the  state  of  Wash- 
ington in  and  for  Spokane  county,  in  which  said  defendant 
was  plaintiff  and  one  Peter  Costello  and  others  were  de- 
fendants, the  plaintiff  recovered  judgment  in  said  action 
against  the  said  defendants  for  the  sum  of  $24,413.90, 
which  sum  includes  all  costs  and  disbursements  in  said 
action,  being  the  total  amount  of  certain  indebtedness  due 
from  said  Peter  Costello  to  said  plaintiff,  and  which  in- 
debtedness was  secured  by  a  mortgage  given  by  said  Peter 
Costello ;  that  at  all  times  between  the  4th  day  of  January, 
1891,  and  the  7th  day  of  January,  1895,  one  F.  K.  Pugh 
was  the  duly  elected,  qualified  and  acting  sheriff  of  Spo- 
kane county,  state  of  Washington;  that,  for  the  purpose  of 
satisfying  the  aforesaid  judgment,  an  execution  or  order 
of  sale  was  duly  and  regularly  issued  out  of  said  court  to 
said  sheriff,  who  was  ordered  by  said  court  to  sell,  and  did, 
on  April  20,  1894,  sell  the  land  and  premises  described  in 
said  mortgage  and  decree  according  to  law,  and  that  at 
said  sale  the  defendant  herein  became  the  purchaser  of 
said  premises  for  the  lump  sum  of  $24,658.05,  and  that 
afterwards  said  sale  was  duly  and  regularly  confirmed  by 
order  of  the  court;  that  the  full  amount  due  from  said 
defendant  Peter  Costello  to  the  defendant  herein  on  said 
judgment  and  decree,  including  costs,  disbursements  and 
accruing  costs,  was  $24,413.90,  and  no  more,  leaving  a 
surplus  of  $244.15,  which  sum  of  money  the  said  sheriff 
claimed  as  commission  for  making  the  said  sale,  and  which 
sum  of  money  the  said  Peter  Costello  was,  in  truth  and  in 
fact,  entitled  to  as  a  surplus  as  aforesaid ;  that  the  defend- 
ant, instead  of  paying  the  sheriff  the  full  sum  of 
$24,658.05,  paid  the  said  sheriff  the  sum  of  $24,413.90, 
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and  no  more ;  that  the  defendant,  on  or  about  the  said  20th 
day  of  April,  1894,  for  the  purpose  of,  and  with  the  intent 
to  cheat,  defraud  and  deceive  said  Costello,  eoUusively 
entered  into  a  secret  agreement  with  the  said  sheriff  that 
the  said  sheriff  should  make  a  false  return  on  said  order 
of  sale,  showing  that  he  had  received  the  full  amount  of 
the  purchase  price  of  said  premises  as  aforesaid,  and  had 
turned  the  same  over  to  the  treasurer  of  the  said  county; 
that,  as  an  inducement  for  the  sheriff  to  make  such  false 
return,  the  defendant  herein  agreed  to  pay  over  or  to  re- 
imburse the  said  sheriff  and  hold  him  harmless  from  anv 
loss  or  liability  on  account  of  said  false  return;  which 
unlawful  and  collusive  agreement  and  arrangement  was  a 
secret  and  unknown  agreement  and  was  not  kno^vn  to  said 
Costello,  or  the  plaintiffs  herein,  until  about  the  24th  day 
of  Jime,  1897;  that  the  said  Peter  Costello  and  the 
plaintiffs  herein  relied  upon  the  return  of  the  said  sheriff 
and  believed  the  same  to  be  true ;  that  they  were  thereby 
misled  and  deceived,  and,  relying  on  said  return,  which 
was  in  fact  and  in  truth  false,  and  believing  the  same  to  be 
true,  and  that  the  said  sheriff  had  collected  said  surplus 
and  paid  the  same  to  the  treasurer  of  Spokane  county,  and 
that  the  same  was  in  his  hands,  plaintiffs  did,  on  or  about 
the  month  of  November,  1896,  bring  an  action  against  the 
county  of  Spokane  for  the  recovery  of  said  sum  of  $244.15, 
and  that  on  the  trial  of  said  cause,  on  or  about  June  14. 
1897,  discovered  for  the  first  time  that  the  said  defendant 
herein  had  made  and  entered  into  the  secret  agreement 
and  fraudulent  arrangement  with  the  sheriff  as  aforesaid, 
and  that  defendant  had  been  permitted  by  said  arrange- 
ment to  retain  said  surplus  and  had  not  paid  the  same  to 

the  sheriff  or  any  other  person ;  which  sum  of  money  the 
defendant  has  not  paid,  or  any  part  thereof;  that  on  or 

about  the  18th  day  of  June,  the  plaintiffs  demanded  the 

payment  of  said  sum  from  the  defendant  herein,  who  then 
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and  there  refuBedy  and  ever  since  has  refused  to  pay  the 

same,  or  any  part  thereof;  that  on  or  about  the day 

of J 1896,  the  said  Peter  Costello  duly  assigned 

the  said  claim  to  these  plaintiffs,  who  are  the  owners  and 
holders  thereof ;  that  the  said  defendant  has  not  paid  said 
sum,  or  any  part  thereof,  to  the  plaintiffs  on  account  of 
said  claim,  and  that  the  term  of  office  of  said  F.  K.  Pugh, 

as  sheriff  of  said  county,  expired  on  the day  of 

January,  1895,  and  that  the  said  F.  K.  Pugh  and  his 
bondsmen  are  wholly  insolvent  and  have  no  property  from 
which  the  plaintiffs  can  make  said  claim.  The  defendant 
interposed  a  demurrer  to  each  of  the  alleged  causes  of 
action  on  the  ground  that  the  complaint  failed  to  state 
sufficient  facts  to  constitute  a  cause  of  action  against  the 
defendant,  which  demurrer  was  sustained;  and  the 
plaintiffs  declining  to  plead  further,  judgment  of  dis- 
missal was  entered  upon  motion  of  the  defendant  From 
this  judgment  and  order  the  plaintiffs  have  appealed  to 
this  court,  and  assign  the  said  rulings  of  the  coTirt  as  error. 
In  the  case  of  State  ex  rel.  Thompson  v.  Prince,  9  Wash. 
107  (87  Pac  291),  this  court  held  that  a  sheriff  is  not 
entitled  to  commissions  upon  a  sale  of  mortgaged  premises 
under  a  decree  of  foreclosure,  where  the  mort^raged  prop- 
erty is  bid  in  by  the  plaintiff  and  the  amount  bid  applied 
in  satisfaction  of  the  judgment,  no  money  passing  through 
the  sheriff's  hands ;  and  in  Soderberg  v.  King  County,  15 
Wash.  194  (45  Pac.  785,  55  Am.  St.  Eep.  878),  it  was 
held  that,  where  a  sheriff  upon  a  sale  of  mortgaged  prem- 
ises under  a  decree  of  foreclosure,  and  where  the  property 
was  bid  in  by  the  plaintiff  in  the  foreclosure  suit,  collected 
commissions  on  the  sale  and  paid  the  same  over  to  the 
county  treasurer,  under  the  mistaken  belief  that  it  was  his 
duty  so  to  do,  the  judgment  debtor  could  recover  the 
amount  so  paid  to  the  county  treasurer,  in  an  action 
against  the  county.     The  only  difference  in  the  facts  be- 
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tween  the  case  last  cited  and  the  case  at  bar  is  that  here  the 
money  was  never  paid  to  the  sheriff  or  to  the  county,  or  in 
fact  to  any  one,  while  there  it  was  paid  to  the  sheriff  in 
accordance  with  the  bid;  and  the  question  is  whether  the 
plaintiffs  and  appellants  in  this  action  can  recover  the 
surplus  directly  from  the  purchaser  at  the  foreclosure  sale. 
This  seems  to  be  disputed,  and  it  is  claimed  by  the  learned 
counsel  for  the  respondent  that  the  complaint  fails  to  state 
a  cause  of  action,  either  for  money  had  and  received,  or 
upon  a  contract,  expressed  or  implied.  It  is  evident  that 
this  is  not  an  action  for  money  had  and  received,  but  we 
think  counsel  are  mistaken  in  their  contention  that  the 
complaint  fails  to  state  facts  constituting  a  cause  of  action 
upon  a  contract  expressed  or  implied.  The  complaint  in 
each  cause  of  action  expressly  states  that  the  respondent 
bid  a  lump  sum  for  the  mortgaged  premises  at  the  re- 
spective sales,  and,  that  being  confessed  by  the  demurrer, 
it  states  facts  which  in  law  constitute  a  promise  to  pay  the 
sum  bid.  It  appears  that  the  sales  in  each  of  the  fore- 
closure proceedings  were  didy  and  regularly  confirmed  by 
the  court  upon  the  motion  of  the  respondent,  and  that  the 
property  has  never  been  redeemed  by  the  appellants  or 
their  assignors.  The  respondent  then  occupies  the  position 
of  one  claiming  the  property  purchased,  and  at  the  same 
time  refusing  to  pay  therefor  the  full  amount  bid  for  it  at 
the  time  of  the  purchase.  The  fact  that  it  may  not  have 
intended  at  the  time  of  the  sale  to  bid  more  than  the 
amount  of  the  judgment  is  immaterial,  as  it  must  be  held 
that  the  debtor  was  entitled  to  the  full  amount  of  the  pur- 
chase price.  And,  as  there  appears  to  be  a  difference  be- 
trween  such  purchase  price  and  the  actual  amount  paid  by 
the  respondent  on  the  judgments,  viz.,  the  amount  of  the 
debt  and  all  costs,  the  respondent  ought  in  equity  and  good 
conscience  to  pay  that  difference  to  the  person  whose  prop- 
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erty  he  has  acquired.     Mitchell  v.  Weaver,  118  Ind  55 

(20  N.  E.  525,  10  Am.  St.  Rep.  104) ;  Negley  v.  Stewart, 
10  Serg.  &  R.  207 ;  Miltenberger  v.  Hill,  17  La.  An.  52. 

In  Mitchell  v.  Weaver,  9upra,  the  question  now  under 
consideration  was  directly  involved.  The  aetion  in  that 
case  was  brought  by  the  execution  debtor  to  recover  from 
the  purchaser,  who  was  the  plaintiff  in  execution,  the  sum 
of  $744,  which  was  wrongly  included  in  the  judgment  and 
which  judgment  had  been  corrected  by  proper  proceedings 
in  court ;  and  the  court  held  that  the  plaintiff  was  entitled 
to  recover,  remarking: 

"  He  [the  defendant]  cannot  claim  title  and  yet  refuse 
to  pay  what  he  promised.  He  must  do  one  thing  or  the 
other,  repudiate  the  sale  or  pay  the  full  amount  of  his  bid. 
He  did  not  pay  for  it,  for  he  simply  receipted  to  the 
sheriff,  and  as  he  receipted  for  $744  more  than  his  judg- 
ment amounted  to,  he  has  in  his  hands  that  much  more 
money  than  he  is  entitled  to,  and  must  pay  it  to  the  person 
whose  land  he  has  secured." 

And  the  other  two  cases  cited  are  to  the  effect  that  an 
action  like  this  can  be  maintained,  though  in  neither  of 
them  is  the  sufficiency  of  the  complaint  discussed. 

Our  conclusion  is  that  the  complaint  states  a  cause  of 
action  in  favor  of  the  plaintiffs;  and  the  judgment  is 
therefore  reversed  and  the  cause  remanded  to  the  lower 
court,  with  directions  to  overrule  the  defendant's  de- 
murrer. 

DusTBAB,  GoBDON  and  Beavis,  JJ.,  concur. 
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[Na  2896.    Decided  December  27, 1898.] 

Mabia  a.  Labsen,  Executrix,  Respondent,  v.  William 
WimoBB,  Defendant,  Eugene  France  et  al..  Appel- 
lants. 

BOND  FOB  DCUVEBT  OF  PBOPKBTT— flOOFB  OF  OBLIOilTION-«-<X)NaiDEBA- 

TION. 

Although  the  appointment  of  a  receiver  for  a  partnership 
may  have  been  wrongful,  yet  a  bond  given  by  one  partner  in 
-order  to  obtain  excluaiye  poflsession  of  the  partnership  property 
from  the  receiver  is  based  upon  a  valid  consideration  and  Is 
l)lnding  on  the  obligors. 

In  such  a  case,  the  obligation  of  the  bond  is  not  weakened 
by  the  fa<;t  that  it  was  never  consented  to  by  the  partner  in 
whose  favor  it  was  executed,  since  it  was  for  the  court,  not  for 
the  obligee,  to  accept  and  pass  upon  the  sufficiency  of  the  bond. 

In  an  action  upon  a  bond  given  to  secure  the  delivery  of 
property  in  the  hands  of  a  receiver,  appointed  in  a  suit  for  dis- 
solution of  a  partnership,  to  one  of  the  partners,  a  judgment  on 
the  bond  is  not  excessive  because  including  the  assets  of  the 
partnership  as  well  as  the  value  of  the  property  actually  de- 
livered by  the  receiver,  when  the  obligation  of  the  bond  was 
that  the  obligor  should  account  for  the  value  of  the  assets  and 
the  property  of  the  partnership  as  the  same  might  be  ascertained 
liy  the  court. 

Appeal  from  Superior  Court,  Chehalis  County. — ^Hon. 
Ohables  W.  Hododon,  Judge.    Affirmed. 

John  C.  Hogan,  W,  H.  Abel,  and  Ben  SheeJcs,  for  ap- 
pellants. 

/.  G.  Gross,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

DuNBABy  J. — This  action  was  brought  in  the  court 
below  by  respondent,  to  recover  against  appellants  as  sure- 
ties upon  a  certain  bond  given  in  a  former  suit  between 
U".  P.  Larsen  as  plaintiflE  and  William  Winder  as  de- 
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f endant.  The  first  action  was  brought  for  the  purpose  of 
having  a  receiver  appointed  over  partnership  property, 
and  to  wind  up  the  partnership  existing  between  the 
plaintiff  and  defendant  in  that  suit,  it  appearing  that 
Winder  was  conducting  a  grocery  store  and  that  Larsen 
was  a  silent  partner  in  the  business,  which  was  conducted 
in  the  name  of  William  Winder.  Upon  the  filing  of  the 
complaint  a  receiver  was  appointed,  who  immediately  took 
possession  of  the  property.  Thereafter  Winder  took  an 
appeal  from  the  order  appointing  a  receiver,  a  supersedeas 
bond  was  given,  and,  the  court  refusing  to  order  the  prop- 
erty returned  to  the  possession  of  Winder,  by  virtue  of  the 
supersedeas  bond,  the  bond  upon  which  this  action  is 
brought  was  given  by  Winder.  Judgment  was  obtained 
below  against  the  sureties  in  this  case,  and  the  case  ii^ 
brought  here,  alleging  certain  errors  in  the  trial. 

It  is  first  contended  that  the  fact  that  the  appointment 
of  the  receiver  was  held  invalid  by  this  court  for  the  reason 
that  no  notice  was  given  renders  void  the  bond  which  was 
given  for  the  purpose  of  recovering  possession  of  the  goods 
of  the  partnership  from  the  receiver;  that  the  bond  was 
void  for  want  of  consideration,  and  because  given  under 
circumstances  of  compulsion  to  obtain  a  legal  right.  We 
do  not  think  this  contention  can  be  sustained.  If  Winder 
had  a  legal  right  to  the  possession  of  the  goods  by  reason 
of  the  wrongful  appointment  of  a  receiver,  he  could  have 
obtained  redress  by  a  proper  proceeding  in  this  court  He 
gave  the  bond  voluntarily,  notwithstanding  the  fact  that 
it  was  determined  that  the  receiver  was  wronrfully  ap- 
pointed, and  we  think  the  consideration  for  giving  the 
bond  when  it  was  given  was  the  return  of  the  property  to 
Winder,  and  that  the  instruction  of  the  court  on  that  prop- 
osition was  correct.  In  that  connection  the  court  instructed 
as  follows : 
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'^  In  partnership  affairs  neither  partner  is  entitled  to 
the  possession  of  the  property  to  the  exclusion  of  the  other, 
and  the  giving  of  exclusive  possession  of  the  properly  to 
one  partner  would  be  sufficient  consideration  for  the  giving 
of  the  bond,  and  you  are  instructed  that  if  the  bond  sued 
on  herein  was  given  and  delivered  for  the  purpose  of  gain- 
ing exclusive  possession  by  Winder  of  the  partnership 
property,  and,  by  reason  of  the  giving  of  such  bond,  he  did 
obtain  exclusive  possession,  then  there  was  a  good  consider- 
ation for  the  giving  of  the  bond." 

And  the  last  instruction  was  as  follows : 

'^  You  are  instructed  that  as  a  matter  of  law  a  sufficient 
legal  consideration  for  the  execution  and  delivery  of  the 
bond  now  sued  on  arises  from  the  delivery  to  Winder  of 
the  possession  of  the  property  referred  to  in  the  bond,  if 
you  believe  from  the  evidence  that  the  possession  was  ob- 
tained pursuant  to  the  terms  of  the  bond  now  sued  on." 

The  defendant  cannot  be  allowed  to  give  a  bond  for  the 
purpose  of  obtaining  a  relief  which  he  does  obtain  by 
reason  of  giving  the  bond,  and  then  escape  its  consequences 
by  asserting  that  he  was  under  no  obligations  to  give  it. 

It  is  again  contended  that  the  bond  was  never  consented 
to  by  Larsen,  and  the  obligation  was,  therefore,  lacking 
the  mutuality  necessary  to  make  a  binding  contract,  and  it 
was  error  for  the  court  to  refuse  to  grant  a  verdict  in 
appellants'  favor,  on  that  ground.  This  contention  is 
utterly  without  merit.  It  was  for  the  court,  and  not  for 
Larsen,  to  decide  whether  the  bond  was  a  good  and  suf- 
ficient bond;  and  if,  by  reason  of  the  bond  being  given, 
even  over  the  objection  of  Larsen,  the  possession  of  the 
property  was  transferred  to  the  giver  of  the  bond,  he  will 
not  now  be  heard  to  complain,  and  cannot  escape  the  pen- 
alty imposed  by  the  bond  which  he  offered  and  which  was 
accepted  by  the  court. 

But  it  is  contended  again  that,  if  it  should  be  found  that 
the  bond  was  valid  and  that  the  action  could  be  maintained 
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upon  it,  the  judgment  is  exceesive,  for  the  reason  that 
certain  items  were  inc5orporated  in  the  judgment  which 
were  not  represented  in  the  property  which  was  turned 
over  hy  the  receiver  to  Winder;  and  it  is  insisted  that  a 
book  account  amounting  to  $526.38,  and  cash  overdrawn 
from  the  business  amounting  to  $484.95,  whidii  were  in- 
cluded in  the  judgment,  should  be  excluded,  and  that  it  is 
patent  that  these  items  do  not  represent  property  belonging 
to  the  estate,  for  the  reason,  as  alleged,  that  the  jury  in 
their  special  verdict  found  the  value  of  the  property  de- 
livered by  the  receiver  to  Winder  to  have  been  the  sum  of 
$1,631.86,  while  the  judgment  in  this  case  is  for 
$2,636.40,  which  includes,  of  course,  interest  from  the 
rendering  of  the  prior  judgment  in  1895.  The  jury  did 
not  find  by  a  special  verdict,  or  any  verdict,  the  value  of 
the  assets  of  the  partnership,  but  only  the  value  of  the 
property  delivered  by  the  receiver  to  Winder.  This  does 
not  tend  to  show  what  the  value  of  the  assets  was.  Neither 
were  the  conditions  of  the  bond  limited  to  the  value  of  the 
property  delivered  by  the  receiver  to  Winder.  The  con- 
dition of  the  bond  was  as  follows : 

"  Now,  therefore,  if  the  said  William  Winder  shall  well 
and  truly  account  for  all  of  the  assets  and  property  of  the 
said  partnership  now  in  his  possession  or  under  his  control, 
or  which  may  hereafter  come  to  his  possession  or  under  his 
control,  and  shall  hold  the  same  subject  to  order  of  the 
court  at  all  times,  or  shall  well  and  truly  pay  the  value  of 
said  assets  of  the  said  property  of  the  said  partnership  to 
the  said  plaintiff,  or  to  such  other  person  or  persons  as  the 
court  may  by  its  order  or  judgment  direct,  not  exceeding 
in  all  the  value  of  the  said  assets  and  the  property  'of  the 
said  partnership  as  the  same  may  be  ascertained  by  the 
court,  then  this  obligation  to  be  void ;  otherwise  to  remain 
in  full  force  and  effect." 

Thus  it  will  be  seen  that  the  obligation  is  much  broader 
than  the  mere  question  of  the  assets  that  were  turned  orer 
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to  Winder;  that  it  includes  an  accounting  for  all  of  the 
assets  and  property  of  the  partnership  which  was  then  in 
the  possession  or  under  the  control  of  Winder,  or  which 
might  thereafter  come  into  his  possession;  and,  further 
than  that,  the  condition  of  the  bond  was  that  the  question 
of  the  value  of  the  assets  should  be  determined  by  the 
court.  That  determination,  as  alleged  and  proved,  is 
stated  in  finding  two  of  the  court  in  the  original  case,  as 
follows : 

"  That  the  property  of  and  belonging  to  the  co-partner- 
ship consists  of  goods,  merchandise,  fixtures  and  wagon  of 
the  value  of  $1,200,  and  of  book  accoimts  (excepting  part- 
ners) of  the  value  of  $300,  of  book  account  of  defendant 
Winder  of  the  value  of  $526.38,  and  of  cash  in  the  hands 
of  defendant  Winder  from  business  $484.95,  and  of  cash 
in  the  hands  of  the  defendant  Winder  from  receiver 
$180.90,  making  a  total  value  of  assets  of  partnership 
$2,343.09." 

This  was  the  ascertainment  of  the  court  which  was  con- 
tracted for  in  the  obligation ;  and  the  book  accounts  of  the 
defendant  Winder  of  the  value  of  $526.38,  and  the  cash 
on  hand  of  $484.95,  were  certainly  assets  and  property  of 
the  partnership  within  the  scope  and  meaning  of  the  obli- 
gation. We  think  the  court  properly  instructed  the  jury 
in  this  regard,  and  that  the  instructions  asked  for  by  the 
defendant  did  not  state  the  law  as  applied  to  this  case. 

So  far  as  the  last  point  which  is  raised  is  concerned — 
that  the  court  committed  error  in  instructing  the  jury  in 
relation  to  the  amount  due  on  the  judgment  in  the  case  of 
liarsen  v.  Winder — it  is  too  late  to  raise  that  point  here, 
for  it  has  passed  into  the  realm  of  adjudicated  questions. 

The  judgment  is  affirmed. 

Scott,  C.  J.,  and  Andebs,  Gordon  and  Re  avis,  JJ., 
concur. 
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[No.   2978.    Uecided  December  27,  1898.1 

Elizabeth  T.  Hosb  et  al..  Appellants,  v.  Mary  A.  Holus 

et  al..  Respondents. 

HUSBAin)  AITD  WIFE — ^AGEKCT — B8T0PFBL  TO  DENT  AUTHOBITT — TAETT 

WALL — ^VAUDITT  OF  FABOL  AOBBEMXNT. 

A  wife  Is  estopped  from  disputing  the  authority  Oi.  her  hus- 
band to  make  a  contract  concerning  a  party  wall  on  her  land, 
where  the  evidence  shows  that,  ever  since  her  ownership  of  the 
land,  he  had  exercised  complete  control  oyer  It  and  the  building 
erected  thereon,  by  himself  making  all  contracts  for  Its  con- 
struction and  repair,  and  renting  the  building  and  paying  taxes 
on  the  property. 

Where  a  party  wall  agreement  has  been  executed,  or  there 
has  been  such  a  part  performance  of  the  agreement  as  to  estop 
the  parties  from  denying  the  existence  of  the  easement,  its  yalid- 
Ity  cannot  be  attacked  on  the  ground  that  It  rested  in  a  parol 
agreement.     (Reavib.  J.,  dissents.) 

Appeal  from  Superior  Court,  Thurston  County. — ^Hon. 
E.  D.  Benson,  Judge.    Afltened. 

Oeorge  H.  Funk,  and  Daniel  Oaby,  for  appellants : 

The  answer  of  defendants  shows  that  they  are  relvin^r 
upon  an  oral  agreement,  which  they  assert  made  the  wall 
in  question  a  party  wall.  Evidence  of  such  an  agreement 
is  inadmissible.  Nichols  v.  Oppermann,  6  Wash.  620; 
Spinning  v.  Drake,  4  Wash.  285;  Brewer  v.  Cropp,  10 
Wash.  136 ;  Churchill  v.  Stephenson,  14  Wash.  620. 

If  the  husband  cannot  convey  his  wife's  separate  real 
property  by  deed,  then  he  cannot  estop  her  by  his  acts, 
declarations  or  conduct,  as  to  her  real  estate.  3  Washburn, 
Eeal  Property  (5th  ed.),  p.  84,  §  9  a;  Lowell  v.  Daniels, 
2  Gray,  169  (61  Am.  Dec.  448).  Where  a  husband  is 
sought  to  be  established  as  the  agent  of  his  wife,  the  proof 
of  agency  must  be  even  stronger  than  in  a  case  where  that 
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relationship  does  not  exist.  Mechem,  Agency,  §  63; 
2  Bishop,  Married  Women,  §  869 ;  Eystra  v.  Capelle,  61 
Mo.  678 ;  McLaren  v.  Hall,  26  Iowa,  297. 

Equitable  estoppel  is  based  upon  some  fraud,  or  mis- 
representation, and  is,  in  fact,  estoppel  by  misconduct. 
Bigelow,  Estoppel  (5th  ed.),  pp.  556,  670;  Brant  v.  Fir* 
ginia  Coal  &  Iron  Co.,  93  U.  S.  326  (28  L.  ed.  927) ; 
Boggs  v.  Merced  Mining  Co.,  14  Cal.  366;  Oriffith  v. 
Wright,  6  Colo.  248 ;  Martin  v.  Zellerbach,  88  Cal.  315 
(99  Am.  Dec.  365) ;  People  v.  Brovm,  67  HI.  435 ;  Tren- 
ton Banking  Co.  v.  Duncan,  86  N.  T.  221;  Eldred  v. 
Hazlett's  AdmW,  38  Pa.  St.  307.  The  Chilbergs  having 
knowledge  that  they  were  trespassing,  there  could  be  no 
estoppel.  Herman,  Estoppel,  §§  949,  957;  Pomeroy, 
Equity  Jurisprudence  (2d  ed.),  §  805;  Hill  v.  Epley,  81 
Pa.  St.  331. 

One  who  places  improvements  on  real  estate,  the  title  to 
which  he  knows  is  in  another  person,  does  so  at  his  peril, 
and  cannot  invoke  the  doctrine  of  estoppel  against  the  real 
owner  who  stood  by  and  did  not  object.  Steel  v.  Smelting 
Co.,  106  U.  S.  447  (27  L.  ed.  226) ;  Henshaw  v.  Bissell, 
18  Wall.  271  (21  L.  ed.  836) ;  Poynter  v.  Chipman,  82 
Pac-  690;  Schaidt  v.  Blaul,  6  Atl.  669;(7(wey  v.  Inloes, 
1  Gill,  502  (39  Am.  Dec.  658)  ;  Cray  v.  BaHlett,  20  Pick. 
186  (32  Am.  Dec.  208).  The  silence  of  Elizabeth  T. 
Horr,  while  her  property  was  being  used  by  the  Chilbergs, 
could  not  estop  her,  as  that  silence  did  not  in  any  way 
mislead  or  deceive  them.  Crest  v.  Jack,  3  Watts,  238  (27 
Am.  Dec.  358) ;  Coombs  v.  Salt  Lake,  etc..  By.  Co.,  84 
Pac.  248 ;  Taylor  v.  Biley,  14  Pac.  476 ;  Knouff  v.  Thomp- 
son, 16  Pa.  St.  364.  A  party  is  not  estopped  for  remain- 
ing silent  or  inactive  when  he  is  under  no  obligation,  legal 
or  moral,  to  speak  or  act.  Simmons  v.  Taylor,  23  Fed. 
849 ;  Perry  v.  Dow,  9  Atl.  12.  Equity  will  not,  on  the 
mere  ground  of  silence,  relieve  one  who  is  perfectly  ac- 
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quainted  with  his  rigfatB,  or  has  the  meanB  of  beoomiiig  so, 
and  yet  wilfully  undertakes  to  proceed  in  expending 
money  upon  the  lands  of  another  without  obtaining  or  ask- 
ing his  consent.  Tongue's  Lessee  v.  Nutwell,  17  Md.  212 
(79  Am.  Dec.  649)  ;  Odlin  v.  Oove,  41  N.  H.  465  (77  Aul 
Dec.  773);  Patterson  v.  E sterling,  27  Gki.  205;  Fishe/s 
Ex'r  V.  Mossman,  11  Ohio  St.  42. 

0.  O.  Ellis,  and  Troy  &  F alienor,  for  respondents: 

Appellants  erected  their  wall  on  the  boundary  line  and 
partly  on  the  lots  of  the  respondents.  This,  by  implication 
of  law,  without  express  agreement,  gave  Chilbergs  the 
right  to  treat  and  use  the  wall  as  a  party  wall  at  their 
election.  Bank  of  Escondido  v.  Thomas,  41  Pac  462; 
Costa  V,  Whitehead,  20  La.  An.  341;  Outtenberger  v. 
Woods,  51  Cal.  523 ;  Nalle  v.  Paggi,  1  L.  R.  A.  33,  and 
notes ;  Orman  v.  Day,  5  Fla.  385 ;  2  Washburn,  Real  Prop- 
erty (5th  ed.),  p.  386. 

The  oral  agreement  between  Chilberg  and  Horr  with 
regard  to  the  use  of  the  wall  is  fully  executed,  and  there- 
fore not  within  the  statute  of  frauds.  A  party  wall  agree- 
ment by  parol,  if  executed,  creates  an  easement  which  at- 
taches to  and  runs  with  the  land  and  cannot  be  revoked. 
Rice  V.  RoheHs,  24  Wis.  461  (1  Am.  Rep.  195) ;  Pireaux 
V.  Simon,  79  Wis.  392;  Hamm^ond  v,  Schiff,  100  X.  C. 
161;  Huck  V.  Flentye,  80  Dl.  258;  Eckleman  r.  Miller, 
57  Ind.  88;  Burton  v.  Moffitt,  30  Ore.  29;  Millar  v. 
Brown,  33  Ohio  St.  547 ;  Zeininger  v.  Schnitzler,  28  Pac 
1007 ;  Price  v.  Lien,  51  N.  W.  52 ;  Wickersham  v.  Orr,  9 
Iowa,  254  (74  Am.  Dec.  348). 

An  equitable  estoppel  will  constitute  a  good  defense  to 
an  action  of  ejectment,  imder  the  rules  of  modem  plead- 
ing and  practice.  Moore  v.  Brownfield,  10  Wash.  439; 
Berry  v.  Seawall,  65  Fed.  742 ;  Welchel  v.  Thompson,  89 
Ga.  559  (99  Am.  Dec.  470)  ;  Kirk  v.  Hamilton,  102  U.  S. 
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68  (26  L.  ed.  79) ;  Dickerson  v.  Colgrove,  100  TJ.  S.  578 
(25  L.  ed.  618);  Shaw  v.  Beebe,  85  Vt  205;  Wendell  v. 
Van  Rensselaer,  1  Johns.  Ch.  344;  Landigan  v.  Mayer, 
51  Pac  649 ;  Faxton  v.  Faxon,  28  Mich.  169.  And  fur- 
ther, to  show  that  Mrs.  Horr's  silence  and  acquiescence 
estops  her,  we  cite  the  following  authorities:  Washburn, 
Easements  (4th  ed.),  p.  112;  2  Herman,  Estoppel,  pp. 
1093-1097;  Bigelow,  Estoppel,  pp.  560-578;  Forbes  v. 
McCoy,  40  N.  W.  132 ;  Koopman  v.  Blodgett,  38  K  W. 
663,  and  note  (14  Am.  St.  Rep.  527). 

Where  a  married  woman  holds  out  her  husband  as  her 
agent,  or  authorizes  him  to  act  in  a  given  capacity,  has 
knowingly  and  without  dissent  permitted  such  acts  and 
accepted  the  fruits  of  them,  she  will  be  bound  by  such 
acts,  even  with  regard  to  her  lands,  so  far  as  is  necessary 
to  protect  innocent  parties  who  have  dealt  with  such  agent. 
Curtis  V.  Janzen,  7  Wash.  58;  Ooetter  v.  Norman,  19 
South.  66 ;  Wells  v.  American  Mtge.  Co.,  20  South.  136 ; 
Harding  v.  Montague,  36  S.  W.  958. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — This  was  an  action  in  ejectment  brought 
in  the  superior  court  of  Thurston  county.  At  the  con- 
clusion of  plaintiffs'  case  to  the  jury,  a  judgment  of  non- 
Buit  was  ordered,  and  the  plaintiffs  have  appealed.  We 
think  that  the  following  facts  are  fairly  established  by  the 
record:  Plaintiff  Elizabeth  T.  Horr  is  the  owner  in  her 
own  right  of  parts  of  lots  1  and  2  in  block  14  of  the 
original  plat  of  the  city  of  Olympia,  and  has  continuously 
owned  the  same  since  1882.  In  the  year  1884  she  erected 
thereon  a  two-story  brick  building.  The  location  of  the 
60uth  wall  of  this  building  is  one  of  the  disputed  questions. 
It  is  claimed  by  plaintiff  that,  with  the  exception  of  an 
iron  pilaster  at  the  southwest  comer  thereof,  which  is  con- 
ceded to  extend  upon  the  premises  of  defendants  two  inches 
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or  thereabouts,  the  wall  is  wholly  upon  plaintiffs  prop- 
erty, and  that  the  true  line  between  plaintiffs  property 
and  defendants'  varies  from  a  half  to  an  inch  to  the  south 
of  the  wall  of  plaintiffs  building.  In  the  summer  of 
1891,  Joseph  Chilberg  and  Theresa  Chilberg,  the  then 
owners  of  portions  of  lots  1  and  2,  adjoining  plaintiffs 
property  on  the  south,  commenced  the  erection  of  a  three- 
story  brick  building  upon  their  property,  and  in  the  con- 
struction thereof  built  into  and  made  use  of  the  south  wall 
of  plaintiffs  building  to  the  extent  of  the  height  thereof, 
viz.,  two  stories,  and  upon  the  top  thereof  built  a  wall 
eight  inches  in  width  to  the  height  of  an  additional  storV; 
and  extended  the  south  wall  of  plaintiffs  building  easterly 
for  a  distance  of  about  five  and  a  half  or  six  feet  and  to 
the  height  of  three  stories.  At  or  about  the  time  that  the 
Chilbergs  commenced  the  construction  of  the  building 
upon  their  lot,  they  gave  a  mortgage  to  the  Lombard  In- 
vestment Company  for  the  purpose  of  securing  funds  to  be 
used  in  the  construction  of  the  building.  Thereafter  the 
mortgage  was  assigned  to  the  respondents  and  subsequentlj 
foreclosed,  and  at  the  sale  the  property  was  purchased  by 
the  respondents,  who  immediately  entered  into  possession 
and  occupancy  thereof  and  ever  since  have  continued 
therein.  It  is  respondents'  contention  that  the  south  wall 
of  plaintiffs  building  is  partly  upon  plaintiffs  lot  and 
partly  upon  the  lot  of  the  respondents;  and  also  that,  by 
an  agreement .  between  the  Chilbergs  and  plaintifP,  the 
south  wall  of  plaintiffs  building  was  made  and  consti- 
tuted a  party  wall,  and  the  use  made  thereof  by  the  Chil- 
bergs in  constructing  their  building  was  in  pursuance  of 
such  agreement. 

We  think  the  judgment  of  non-suit  must  be  affirmed 
upon  two  grounds:  First,  from  the  case  made  by  the 
plaintiffs  own  evidence,  it  does  not  clearly  appear  that 
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the  wall  in  question  is  within  the  limits  of  the  property 
owned  by  plaintiff.  It  is  conceded  by  the  plaintiff  that 
the  pilaster  heretofore  mentioned  is^  to  the  extent  of  at 
least  two  inches,  npon  the  property  of  the  defendants,  and 
the  evidence  on  her  behalf  also  showed  that  the  east  end 
of  the  wall  extended  easterly  by  the  Chilbergs  is  at  least 
two  or  two  and  a  half  inches  south  of  the  south  line  of 
plaintiff's  lot.  The  evidence,  in  our  opinion,  would  not 
warrant  us  in  holding  that  the  south  line  of  plaintiff's  wall 
was  wholly  within  the  limits  of  plaintiff's  lot;  and,  in 
view  of  the  concession  that  in  part,  at  least,  plaintiffs 
building  is  upon  the  property  of  the  defendants,  it  would 
follow,  as  a  necessary  consequence,  that,  if  plaintiff  can 
maintain  this  action,  the  defendants  could  also  maintain 
a  like  action  for  the  recovery  of  at  least  a  portion  of  their 
premises  which  is  occupied  by  plaintiff's  building.  So 
that,  upon  the  main  question  here,  there  was  not  such  a 
clear  case  as  would  justify  a  recovery  by  plaintiff. 

Coming  to  the  second  question  requiring  consideration, 
the  evidence  shows  that  at  all  times  since  plaintiff  has 
owned  lot  1,  she  has  been  a  married  woman,  living  with 
her  husband,  J.  C.  Horr;  that  the  husband  has  had  the 
sole  management  of  such  property ;  he  employed  the  archi- 
tect who  designed  the  building;  he  paid  the  workmen  who 
constructed  it ;  he  has  made  contracts  for  its  rental ;  from 
time  to  time,  as  repairs  or  improvements  became  neces- 
sary, he  designed  and  paid  for  the  same ;  he  has  paid  the 
taxes  upon  the  property,  and  in  every  respect,  and  without 
any  interference  or  objection  from  her,  so  far  as  the  record 
shows,  he  has  exercised  complete  dominion  over  the  prop- 
erty from  the  time  when  it  was  acquired  by  plaintiff,  in 
1882,  down  to  the  time  of  the  trial.  Prior  to  the  erection 
of  plaintiff's  building  in  1884,  he  negotiated  with  the 
Chilbergs  with  a  view  to  reaching  an  agreement  concern- 
ing the  uses  to  be  made  of  the  south  wall  of  plaintiff's 
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building,  and  agreed  that,  if  the  Chilbergs  should  not 
build  upon  their  lot  for  a  period  of  five  years  after  the 
construction  of  plaintiff's  building,  thereby  enabling 
plaintiff  to  enjoy  the  light  derivable  from  windows  con- 
structed in  the  south  side  of  their  building,  the  Chilbergs 
might  at  any  time  after  the  expiration  of  such  period  of 
five  years,  in  building  upon  their  property,  make  use  of 
the  south  wall  of  plaintiff's  building  as  a  party  wall,  upon 
paying  therefor  one-half  of  the  ooet  of  the  said  south  wall, 
the  cost  to  be  determined  by  the  ardiitects  of  the  respective 
parties.  It  appears  that  this  agreement  was  respected  by 
the  Chilbergs,  and  it  is  a  significant  fact  in  that  connection 
that  the  pilaster  heretofore  referred  to  was  knowingly 
placed  by  the  plaintiff  upon  the  Chilberg  property.  At 
the  time  that  the  erection  of  the  Chilberg  building  was 
b^un,  plaintiff  and  her  husband  were  living  in  their  own 
building.  There  was  at  that  time  some  further  talk  be- 
tween plaintiff's  husband  and  Chilberg  in  regard  to  using 
the  wall  as  the  north  wall  of  the  Chilberg  building.  One 
half  of  the  cost  of  the  wall  which  had  theretofore  be^ 
built  by  the  plaintiff  was  to  be  paid  by  Chilberg,  and  the 
cost  thereof  was  to  be  determined  by  the  architects  of  the 
two  parties,  and  it  appears  that  the  husband  of  plaintiff 
selected  as  their  architect  one  Hartsock.  Shortly  there- 
after J.  C.  Horr  went  east.  Prior  to  going  he  advised 
the  plaintiff  of  his  arrangement  with  Chilberg,  and  of  the 
fact  that  he  would  leave  Mr.  Hartsock  in  charge  of  the 
matter,  and  that  she  should  advise  with  him  in  reference 
thereto  if  it  should  become  necessary.  During  his  ab- 
sence, which  extended  over  a  period  of  two  months  or  ten 
weeks,  the  Chilbergs  proceeded  with  the  construction  of 
their  building.  There  never  was,  at  any  period  from  the 
commencement  until  the  completion  thereof,  any  objec- 
tion upon  the  part  of  the  appellants  ,or  either  of  th^a, 
although,  as  previously  mentioned,  the  plaintiff  was  con- 
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tinuously  Uring  in  the  bailding  upon  her  own  premises 
during  that  time.  The  windows  in  the  south  wall  of  her 
building  were  closed  and  a  skylight  constructed  in  their 
stead.  Subsequent  to  the  completion  of  the  Chilberg  build- 
ing, plaintiff's  husband  and  Chilberg  settled  upon  $800 
as  the  amount  which  Chilberg  should  pay  for  the  use  of 
the  wall,  and  Chilberg  thereupon  agreed  to  pay  that  sum, 
but  has  not  done  so.  But  it  is  insisted  upon  the  part  of 
the  plaintiff  that  the  authority  of  the  husband  to  make 
such  an  agreement  as  is  here  considered  must  be  in  writ- 
ing, to  take  it  out  of  the  statute  of  frauds,  and  that  it  was 
not  competent  for  the  defendant,  upon  cross-examination 
of  plaintiff's  witnesses,  to  prove  such  authority  by  parol. 
Cut  the  contention  of  the  plaintiff  cannot  be  sustained. 
In  an  early  case,  Caratens  v.  McReavy,  1  Wash.  359  (25 
Pac.  471),  this  coTirt  laid  down  the  rule  that  "the  statute 
of  frauds  may  be  satisfied  by  the  execution  of  a  contract 
for  the  sale  of  lands  by  the  hand  of  another  person  than 
the  party  to  be  charged,  if  that  person  be  thereunto  law- 
fully authorized,  and  it  is  well  settled  that  such  third  per- 
son may  be  thus  lawfully  authorized  orally,  by  written 
direction  not  under  seal,  and,  even,  by  a  course  of  conduct 
amounting  to  an  estoppel/^  The  rule  thus  stated  has  been 
subsequently  adhered  to  (Monfort  v.  McDonough,  post, 
p.  — J  decided  November  22,  1898) ;  and  such  is  the  cur- 
rent of  decisions  in  this  country.  1  Reed,  Statute  of 
Frauds,  §  379 ;  Bishop,  Contracts,  §  1049 ;  8  Am.  &  Eng. 
£nc.  Law,  p.  719,  and  authorities  there  cited. 

The  plaintiff  must  be  held  estopped  to  deny  the  author- 
ity of  her  husband  to  make  the  agreement  with  Chilberg 
whereby  the  wall  in  question  was  made  a  party  wall. 

Another  contention  is  that  the  agreement  to  make  the 
wall  a  party  wall  is  within  the  statute  of  frauds  and  conse- 
quently void.  Conceding,  as  a  general  rule,  that  an  inter- 
est in  land  can  only  be  created  by  deed,  an  exception  exists 
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in  the  case  of  a  party  wall  agreement  which  has  been  exe- 
cuted, or  when  there  has  been  such  a  part  performanoe  of 
the  agreement  as  will  estop  the  parties  from  denying  the 
existence  of  the  easement.  Boone,  Real  Property,  §  145 ; 
Jones,  Easements,  §  642;  Rawson  v.  Bell,  46  Ga«  19; 
Bindge  v.  Baker,  57  N.  Y.  209  (15  Am.  Eep.  475). 

The  difference  between-  holding  that  a  verbal  license  to 
enjoy  a  privilege  on  the  land  of  another  is  revocable  at 
the  will  of  the  licensor,  and  holding  that  a  parol  agreement 
fully  executed,  under  which  a  party  wall  has  been  built, 
creates  an  easement  which  runs  with  the  land  and  cannot 
be  revoked,  is  what  distinguishes  the  case  of  Hathaway  v. 
Yakima  Water,  Light  &  Power  Co.,  14  Wash.  469  (44 
Pac.  896,  53  Am.  St.  Eep.  874),  from  the  present  case, 

and  the  distinction  rests  upon  a  very  firm  foundation. 
We  are  not  called  upon  in  this  case  to,  nor  can  we 

properly,  determine  whether  the  defendants  can  be  made 

liable  for  the  sum  which  the  Chilbergs  agreed  to  pay  for 

an  interest  in  plaintiff's  wall,  and  therefore  we  decline  to 

enter  upon  the  discussion  of  that  question. 

The  judgment  of  the  superior  court  must  be,  and  it  is, 

affirmed. 

Scott,  C.  J.,  and  Dunbab  and  Ain>EBS,  JJ.,  concur. 

Eeavis,  J. — ^I  cannot  distinguish  this  case  from  Haih- 
away  v.  Yakima  Water,  Light  &  Power  Co.,  14  Wash.  469 
(44  Pac.  896),  and  conclude  that  the  former  adjudication 
is  substantially  controlling  in  the  case  at  bar. 
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The  Chasb  National  Bank  of  New  Yobk  et  al..  Be- 
spondents,  v.  H.  H.  A.  Hastings,  Receiver  of  Security 
Savings  Bank,  Appellant 

APPEAL — ^REVIKW  OF  DSMUBBKB8— BEOOBD— MOBTGAGBS — ^MXBOEB. 

Rulings  upon  demurrers  may  be  reviewed  upon  the  tran- 
script on  appeal,  without  incorporating  in  the  record  any  state- 
ment of  facts  or  the  findings  and  conclusions  of  the  lower  court. 

Where  the  whole  title,  legal  and  equitable,  unites  in  the  same 
person,  and  there  are  no  outstanding  intervening  interests  or 
liens,  the  acceptance  of  a  deed  by  the  mortgagee,  in  which  he 
assumes  the  mortgage  debt,  effects  a  merger  of  the  two  titles, 
which  could  not  be  defeated  by  the  grantee's  thereafter  assign- 
ing the  notes  secured  before  their  maturity. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
WiULiAM  Hickman  Moobe,  Judge.    Keversed. 

Hastings  &  Stedman,  for  appellant : 

When  Edmiston  assumed  the  payment  of  this  mortgage 
indebtedness,  he  became  primarily  liable  for  its  payment 
Wiltsie,  Mortgage  Foreclosure,  p.  271 ;  Solicitors'  Loan  <& 
Trust  Co,  V.  Bohins,  14  Wash.  507 ;  Union  Mutual  Life 
Ins.  Co.  V.  Hanford,  143  U.  S.  187  (36  L.  ed.  118).  As 
he  was  the  mortgagee  and  also  the  owner  and  holder  of 
the  notes  at  the  time  this  agreement  was  made,  then  the 
indebtedness  evidenced  by  said  notes  by  reason  of  this 
agreement  was  paid  and  satisfied,  and  the  notes  and  mort- 
gage were  consequently  canceled  and  extinguished.  Jones, 
Mortgages  (4th  ed.),  §§  867-870;  Bussell  v.  Pistor,  7 
TS.  T.  173  (57  Am.  Dec.  609). 

Where  one  is  the  mortgagee  and  accepts  a  conveyance 
from  the  mortgagor  of  the  security  in  which  he  assumes 
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the  payment  of  the  mortgage,  this  constitutes  a  payment 
of  the  mortgage  and  the  debt  secured  thereby.  DicJeason 
V.  Williams,  129  Mass.  182  (37  Am.  Kep.  316)  ;  Knee- 
land  V.  Moore,  138  Mass.  198 ;  Agnew  v.  Benwich,  4  S.  E. 
223 ;  Navassa  Ouano  Co.  v.  Richardson,  2  S.  E.  307.  A 
mortgage  once  extinguished  cannot  be  renewed  or  revived 
except  by  the  same  formalities  that  it  takes  to  create  a  new 
mortgage.  Holman  v.  Bailey,  3  Mete.  55;  Furbush  v- 
Ooodwin,  25  'N.  H.  425;  Jones,  Mortgages  (4th  ed.), 
§  946. 

Herbert  B.  Huntley,  and  Strudvnck  &  Peters  (Burhej 
Shepard  &  McQilvra,  of  coimsel),  for  respondents: 

The  mortgagee,  when  he  becomes  the  grantee  or  owner 
of  both  interests  in  an  estate,  may  exercise  his  option, 
whether  he  will  consider  the  mortgage  merged  or  not,  and 
this  option  is  open  to  him  until  the  rights  of  third  parties 
intervene.  James  v.  Morey,  2  Cow.  287  (14  Am.  Dec. 
476) ;  Peters  v.  Oay,  9  Wash.  383;  Hitchcock  v.  Nixon, 
i6  Wash.  282.  Also,  as  to  notes  not  being  canceled  by 
conveyance  to  mortgagee.  Dewing  v.  Crueger,  7  WasL 
590 ;  Jordan  v.  Cheney,  74  Me.  359. 

The  doctrine  applicable  to  this  cause  is  rather  that  of 
an  estoppel  than  a  merger ;  or,  perhaps,  rather  an  estoppel 
to  the  claim  of  merger.  This  controversy  arises  from  the 
reissuance  of  the  notes,  and  to  that  extent  none  of  the 
authorities  of  the  appellant  are  in  point.  A  merger  or 
non-merger  is  a  matter  of  intention  of  the  parties;  this 
intention  to  be  expressed  at  the  time  or  thereafter,  but 
with  due  regard  to  the  intervening  rights  of  other  parties. 
Kellogg  v.  Ames,  41  H".  Y.  259 ;  Purser  v.  Anderson,  4 
Edw.  Ch.  20 ;  International  Bank  v,  Bowen,  80  HI.  541 ; 
Jordan  v.  Forlong,  19  Ohio  St.  89 ;  Warner  v.  BlaJceman, 
36  Barb.  502;  Smith  v.  Roberts,  91  K  Y.  470;  Jam^s  r. 
Morey,  2  Cow.  287  (14  Am.  Dec.  475). 
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The  security  always  goes  with  the  debt.  The  note  is 
the  principal  thing;  the  mortgage  the  incident.  The 
holder  of  a  note  is  entitled  to  the  security  given  to  pay  it, 
whenever  he  discovers  it.  Keyes  v.  Wood,  21  Vt.  338; 
Evertson  v.  Booth,  19  Johns.  486 ;  Pratt  v.  Bank  of  Ben- 
nington, 10  Vt.  293  (33  Am.  Dec  201) ;  Jones,  Pledges, 
§148. 

The  opinion  of  the  court  was  delivered  by 

GoBDON,  J. — ^In  August,  1892,  John  L.  Austin  executed 
and  delivered  to  J.  K.  Edmiston  two  promissory  notes,  one 
for  $4,000,  and  one  for  $8,000,  due  in  six  months  and  in 
one  year,  respectively,  and  at  the  same  time  executed  to 
Edmiston  a  mortgage  upon  certain  real  property  to  secure 
the  payment  of  the  notes.  Within  a  month  thereafter, 
Austin,  the  mortgagor,  conveyed  the  mortgaged  premises 
by  warranty  deed  to  Edmiston,  the  mortgagee,  in  which 
deed  Edmiston  assumed  and  agreed  to  pay  the  mortgage 
indebtedness,  and  at  the  time  of  taking  this  deed  Edmiston 
was  the  owner  and  holder  of  the  notes,  and  had  not  as- 
signed the  mortgage  given  to  secure  them,  and  there  was 
no  other  lien,  incumbrance  or  outstanding  interest  in  the 
land.  The  deed  was  duly  recorded.  Subsequently,  and 
prior  to  their  maturity,  Edmiston  transferred  the  $4,000 
note  to  the  Walla  Walla  Savings  Bank,  and  the  $8,000 
note  to  the  respondent,  Portland  Security  Savings  and 
Trust  Company.  In  September,  1893,  Austin,  for  the 
accommodation  of  Edmiston,  made  a  new  note  to  the 
Walla  Walla  Bank  in  renewal  of  the  $4,000  note,  which 
was  then  due,  and  this  renewal  note  was  thereafter  trans- 
ferred to  the  respondent  Chase  National  Bank.  In  the 
fall  of  1893,  Edmiston  conveyed  the  mortgaged  premises 
to  the  Security  Savings  Bank.  The  present  action  was 
brought  to  foreclose  the  mortgage,  and  the  Security  Sav- 
ings Bank,  holder  of  the  legal  title,  through  H.  H.  A. 
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Hastmgs,  its  receiver,  is  the  only  party  defendant  who  ap- 
peared in  the  action  below.  One  of  the  positions  taken  by 
the  appellant  is  that  the  mortgage  was  destroyed  and 
merged  upon  Edmiston's  taking  from  the  mortgagor  the 
legal  title  to  the  mortgaged  premises,  and  this  is  the  only 
question  which  we  deem  it  necessary  to  consider.  The 
superior  court  overruled  a  demurrer  to  the  complaint,  sus- 
tained a  demurrer  to  the  affirmative  matter  set  forth  in 
the  answer,  and  entered  a  judgment  and  decree  of  fore- 
closure. The  appeal  is  from  that  judgment  and  decree, 
and  also  brings  up  for  review  the  orders  of  the  court  in 
disposing  of  the  demurrers.  Respondents  have  moved  to 
dismiss  the  appeal  because  no  findings  of  fact  and  con- 
clusions of  law  have  been  brought  to  this  court  and  no 
statement  of  facts  has  been  settled.  The  motion  is  without 
merit  and  must  be  denied.  The  rulings  of  the  court  upon 
the  demurrers  may  be  reviewed  upon  the  transcript,  with- 
out incorporating  in  the  record  any  statement  of  facts  or 
the  findings  and  conclusions  of  the  lower  court. 

Was  there  a  merger  ?  In  determining  this  question,  the 
governing  principle  is  the  intention  of  the  party,  and  this 
intention  may  be  express  or  inferable. 

We  think  the  rule  is  quite  well  settled  that,  wherever  it 
is  more  beneficial  to  the  person  taking  the  fee  that  the 
mortgage  upon  it  should  stand,  that  circumstance  should 
control  in  determining  the  question  of  intention,  and 
equity  will  give  effect  to  it  by  preventing  merger  and  treat- 
ing the  mortgage  as  a  subsisting  charge.  But  where,  as  in 
the  present  case,  the  whole  title,  legal  and  equitable,  unites 
in  the  same  person  and  there  is  no  intervening  outstanding 
interest  or  lien,  and  it  cannot  be  perceived  that  the  keeping 
alive  of  the  mortgage  will  be  to  the  advantage  of  the 
grantee  or  essential  to  the  protection  of  any  right,  and 
where  to  do  so  will  work  a  hardship  upon  third  parties, 
the  acceptance  of  the  deed  extinguishes  the  mortgage  and 
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a  merger  is  deemed  to  have  taken  place.  Edmiston,  having 
taken  the  deed  from  Austin^  held  both  legal  and  equitable 
title  and  there  was  no  outstanding  intervening  interest  or 
lien.  He  oould  have  no  interest,  consistent  with  an  honest 
purpose,  in  thereafter  keeping  the  estates  distinct,  and  it 
was  not  necessary  to  the  protection  of  any  right  of  his 
that  the  mortgage  should  be  kept  alive.  Indeed,  under  the 
assumption  clause  of  the  deed,  his  obligation  was  to  dis- 
charge it.  Under  such  circtunstances,  it  must  be  held  that 
the  equitable  merged  in  the  legal  estate  and  this  merger 
extinguished  the  mortgage  debt.  A  different  rule  exists 
where  it  is  more  beneficial  for  a  party  taking  the  convey- 
ance to  keep  the  legal  and  equitable  estates  distinct.  He 
may  elect,  under  such  circumstances,  to  continue  the  mort- 
gage as  a  subsisting  lien. 

'^  It  is  generally  true,  that  whenever  a  legal  and  equit- 
able estate  in  the  same  land  come,  to  one  person  in  the 
same  right,  without  an  intervening  interest  outstanding 
in  a  third  person,  the  equitable  merges  in  the  legal  estate, 
and  the  latter  alone  remains  subsisting.  ...  In  ap- 
plying this  principle  to  mortgages,  it  makes  no  difference 
whether  the  mortgagor  or  his  assigns  pay  off  the  mortgage 
or  take  an  assignment  of  it,  or  the  mortgagor  conveys  to 
the  mortgagee  by  an  absolute  deed.  Such  merger  extin- 
guishes the  mortgage-debt,  and  the  mortgage  can  no  more 
be  set  up  than  if  it  had  been  fully  paid."  2  Washburn, 
Beal  Property  (5th  ed.),  p.  202. 

In  1  Pingrey  on  Mortgages,  §  1055,  it  is  said: 

'^  It  is  generally  held  that  when  the  legal  title  becomes 
united  with  the  equitable  title,  so  that  the  owner  has  the 
iivhole  title,  the  mortgage  is  merged  by  the  unity  of  posses- 
sion. Thus,  where  the  mortgagee,  not  having  assigned  his 
mortgage,  takes  a  release  of  the  equity  of  redemption,  the 
whole  estate  is  vested  in  him,  and  the  mortgage  is  extin- 
guished imless  the  express  or  implied  intent  of  the  parties, 
cnr  intent  in  the  mortgagee,  intervenes  to  prevent  merger." 
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In  Forbes  v.  Moffatt,  18  Ves.  Jr.  384  a,  the  master  of 
the  rolls  observed: 

"  In  most  instances  it  is,  with  reference  to  the  party 
himself,  of  no  sort  of  use  to  have  a  charge  on  his  own 
estate ;  and,  where  that  is  the  case,  it  will  he  held  to  sink, 
unless  something  shall  have  been  done  by  him  to  keep  it 
on  foot** 

And  in  the  well  considered  case  of  Stantons  v.  Thomp- 
son, 49  N.  H.  272,  the  court  say : 

"  The  doctrine  of  merger  springs  from  the  fact  that 
when  the  entire  equitable  and  legal  estates  are  united  in 
the  same  person,  there  can  be  no  occasion  to  keep  them 
distinct,  for  ordinarily  it  could  be  of  no  use  to  the  owner 
to  keep  up  a  charge  upon  an  estate  of  which  he  was  seized 
in  fee  simple,  but  if  there  is  an  outstanding  intervening 
title,  the  foundation  for  the  merger  does  not  exist,  and,  as 
matter  of  law,  it  is  so  declared." 

In  Lockwood  v.  Sturdevant,  6  Conn.  373,  the  court  say: 

"  To  prevent  the  merger  of  the  less  estate  into  the 
greater,  or  of  an  equitable  into  a  superior  legal  title,  when 
both  are  vested  in  the  same  person,  as  has  been  shown* 
there  must  be  a  good  reason." 

To  the  same  effect  is  Gardner  v.  Astor,  3  Johns.  Ch.  53 
(8  Am.  Dec.  465),  where  Chancellor  Kent  observes  that 

"  Unless  some  beneficial  interest  for  keeping  up  the  dis- 
tinction clearly  appears,  we  ought  rather  to  adopt  the  ordi- 
nary and  natural  conclusion,  that  when  the  owner  of  the 
equity  of  redemption  pays  off  a  subsisting  mortgage,  he 
does  it  to  exonerate  his  estate.  We  ought,  as  a  general 
rule,  to  follow  the  principle,  that  in  the  union  of  the 
equitable  and  legal  estates  in  the  same  person,  the  former 
is  merged  and  extinguished." 

In  Lynch  v.  Pfeiffer,  110  N.  T.  33  (17  X.  E.  402),  the 
court  of  appeals  of  Ifew  York,  in  disposing  of  a  somewhat 
similar  case,  say: 
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"  The  Van  Allen  mortgage  did  not  after  the  conveyance 
continue  to  be  an  incumbrance  upon  the  premises^  hut  be- 
came merged  in  the  superior  legal  title  which  the  trustees 
of  the  Presbytery  took  by  the  deed.  In  order  to  prevent  a 
merger  in  such  a  case  the  grantee  should  have  some  inter- 
est to  keep  the  mortgage  on  foot,  and  there  must  he  an 
intent  that  the  merger  should  not  take  place/ 


f> 


See,  also,  Bleckeley  v.  Branyan,  26  S.  C.  424  (2  S.  E. 
319) ;  Agnew  v.  Renwick,  27  S.  0.  562  (4  S.  E.  223) ; 
Jordan  v.  Cheney,  74  Me.  359 ;  National  Investment  Co. 
V.  Nordin,  50  Minn.  336  (52  K  W.  899);  Lyman  v. 
Qedney,  114  HI.  388  (29  K  E.  286,  55  Am.  Kep.  871) ; 
15  Am.  &  Eng.  Enc.  Law,  p.  322. 

The  intention  existing  at  the  time  of  taking  the  deed 
must  conclude  the  grantee.  The  merger,  once  accom- 
plished, could  not  be  defeated  by  any  intention  thereafter 
formed.  See  15  Am.  &  Eng.  Enc.  Law,  p.  325,  and 
authorities  cited. 

Without  reviewing  the  numerous  authorities  cited  by 
the  respondent,  we  deem  it  sufficient  to  say  that  an  exam- 
ination of  them  has  convinced  us  that  they  are  not  in  con- 
flict with  the  views  here  expressed,  and  are  easily  dis- 
tinguishable upon  the  facts.  We  think  the  present  case 
is  not  affected  by  the  fact  that  the  plaintiffs  received  the 
notes  prior  to  their  maturity.  While  that  fact  may  entitle 
them  to  a  personal  judgment  against  the  maker,  it  does  not 
follow  that  they  can  enforce  the  mortgage  against  the  pres- 
ent holder  of  the  fee.  We  think  that  in  overruling  the 
demurrer  to  the  complaint  and  in  sustaining  the  demurrer 
to  the  answer  the  superior  court  erred,  and  its  order  and 
decree  must  be  reversed. 

Scott,  C.  J.,  and  Dunbae  and  Anders,  JJ.,  concur. 
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[No.  2983.    Decided  December  28. 1898.] 

C.   T.  B.  BEall,  Respondent,  v.  Jahes  H.   Wooleby, 

Appellant, 

VEVmW    OIT    APPEAL — BEOOBD — ^ABATEMEITT    OF    AGTIOir — WHEN    COM- 

PLAINT  T.TBBBAT.T.T  CONSTRUED. 

The  action  of  the  trial  court  in  reinstating  a  cause  on  the 
calendar  after  its  dismissal  for  failure  to  furnish  security  for 
costs  will  not  be  reviewed  on  appeal,  in  the  absence  from  the 
record  of  the  petition  on  which  it  was  based. 

An  order  of  the  trial  court  abating  an  action  until  the  trial 
of  a  subsequent  action  between  other  parties,  which  involyes  a 
portion  only  of  the  property  Involyed  in  the  action  abated,  is 
erroneous. 

In  the  absence  of  a  demurrer,  a  complaint  is  entitled  to  be 
liberally  construed  respecting  the  necessary  allegations. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Obangb  Jaoobs,  Judge.     Affirmed. 

Hastings  £  Stedman,  for  appellant. 
JB.  F.  Laffoon,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gobdon,  J. — Plaintiff  is  the  wife  of  Charles  J.  Hall. 
She  brought  this  action  to  recover  possession  of  certain 
personal  property  which  the  complaint  alleges  was  owned 
by  her  in  her  own  right.  The  defendant  was  sheriff  of 
King  county,  and  as  such  sheriff,  under  an  execution 
against  the  property  of  plaintiff's  husband  and  one  Greorg^ 
B.  Hall,  levied  upon  the  property  here  in  suit.  The  case 
was  tried  to  a  jury  and  a  verdict  rendered  in  plaintiff's 
favor,  upon  which  judgment  was  entered,  and  the  defend- 
ant has  appealed. 

1.  It  appears  that  in  October,  1894,  this  action  was  dis- 
missed because  of  plaintiff's  failure  to  furnish  security  for 
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costs;  that  it  was  subsequently  reinstated,  the  order  re- 
instating the  cause  reciting  that  "the  same  hereby  is  rein- 
stated on  the  trial  calendar,  and  the  petition  to  set  aside 
the  judgment  of  dismissal  heretofore  entered  in  this  cause 
is  sustained.'^  Appellant  complains  of  the  order  reinstat- 
ing the  cause,  but  has  not  brought  to  this  court  the  petition 
upon  which  it  was  based,  and  it  must  be  presumed  that  it 
was  sufficient  to  authorize  the  action  taken. 

2.  After  the  commencement  of  this  action,  suit  was  in- 
stituted by  John  17.  Brookman  and  wife  against  the  State 
Insurance  Company,  to  recover  possession  of  a  portion  of 
the  property  involved  herein;  and  the  court  sustained 
appellant's  motion  to  abate  until  the  termination  of  the 
Brookman  action,  but  subsequently  set  the  cause  for  trial 
and  refused  a  continuance.  We  think  the  court  committed 
palpable  error  in  entering  the  order  abating  this  action 
during  the  pendency  of  the  other  case.  This  action  was 
commenced  prior  to  the  other,  and  there  was  no  identity 
of  parties  or  of  subject  matter.  Under  such  circumstances 
the  order  constituted  no  bar  to  the  setting  of  the  cause  for 
trial.  The  orders  were  made  by  the  same  court  in  the 
same  action,  and  the  last  order  made  should  operate  to 
revoke  the  former  one.  At  all  events,  it  was  right,  and 
forms  no  basis  for  an  exception. 

3.  There  was  no  demurrer  to  the  complaint,  but  de- 
fendant's counsel  objected  to  the  introduction  of  any  evi- 
dence, on  the  ground  that  it  does  not  appear  therefrom 
that  any  part  of  the  property  in  controversy  was  situated 
in  King  county  at  the  time  of  commencing  the  action.  In 
the  absence  of  a  demurrer  seasonably  interposed,  the  com- 
plaint is  entitled  to  be  most  liberally  construed.  It  alleges 
that  the  defendant,  as  sheriff  of  King  coimty,  at  plaintiff's 
ranch  in  that  county,  took  possession  of  and  converted  the 
property  and  still  detains  the  same.  This  we  think  suf- 
ficient, under  the  rule  above  stated. 
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4.  The  charge  of  the  court,  considered  as  a  whole,  was 
eminently  fair  and  correctly  stated  the  law.  The  evidence 
.was  conflicting,  and  the  verdict  rendered  must  be  sus- 
tained. We  have  discovered  nothing  in  the  record  calling 
for  a  reversal,  and  the  judgment  is  affirmed. 

Scott,  C.  J.,  and  Dunbab,  Anders  and  Keavis,  JJ., 
concur. 
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1  No.  2998.    Decided  December  30, 1898.] 

J.   L.    Stubblefield,  Appellant,  v.   James   McAuliff 

et  al..  Respondents. 

REVIEW  ON  APFEAIi —- REFUSAL  TO  TRT  ACTIOJf  FEBOBMEAL  —  UMITA- 
TI0N8 — ^EXTENSION  BT  FABTIAL  FATMKNTS — ^POWES  OF  HUSBAUD  10 
BUTD  WDTB. 

An  order  of  the  trial  court  overruling  a  motion  for  another 
trial  upon  issues  raised  by  one  of  the  defendants  in  a  mortsage 
foreclosure  suit  will  not  be  disturbed,  when  it  appears  that  the 
court  deemed  the  decree  entered  on  the  former  trial  a  final  one, 
in  which  the  plaintiff  had  tacitly  acquiesced  for  a  period  of  ten 
months,  and  had  perfected  an  appeal  therefrom  as  a  final  decree. 

Where  a  note  secured  by  a  mortgage  of  community  realty  has 
been  executed  by  a  man  and  wife,  payments  of  principal  or  in- 
terest tiiereon  made  by  the  husband  without  the  authority  of 
the  wife  after  maturity  will  not  extend  the  time  of  the  runniDg 
of  the  statute  of  limitations  as  against  her. 

Appeal  from  Superior  Court,  Walla  Walla  County.— 
Hon.  Thomas  H.  Bbents,  Judge.    Affirmed. 

Miles  Poindexter,  and  (7.  M.  Rader,  for  appeUant. 
Oeorge  T.  Thompson,  and  Oscar  Cain,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — ^Action  by  appellant  to  recover  judgment 
against  respondent  James  McAuliff  on  two  promissory 
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notes  executed  by  him,  and  to  foreclose  three  mortgages 
executed  to  secure  the  notes.  The  notes  were  respectively 
executed  payable  to  the  order  of  Baker  &  Boyer,  and  trans- 
ferred by  them  to  appellant.  The  principal  mortgage, 
securing  one  note,  was  executed  by  James  McAuliff  and 
his  then  wife,  Isabella  McAuliflF,  and  the  real  property 
included  in  the  mortgage  was  the  community  estate  of 
McAuliff  and  wife.  The  wife,  Isabella  McAuliff,  died 
intestate  on  September  1,  1889,  and  no  administration  has 
been  had  upon  her  estate.  The  respondents,  James,  Frank 
and  William  McAuliff  and  Anna  Clowe,  are  the  children 
of  James  McAuliff  and  wife  Isabella,  deceased.  James 
McAuliff  made  various  payment*  on  the  note  more  than 
six  years  after  its  maturity.  Some  of  these  payments  were 
made  while  his  wife  was  living,  and  others  after  her  death. 
There  is  no  contention  that  Isabella  McAuliff  authorized 
any  of  the  payments  made  after  the  maturity  of  the  note. 
The  respondents,  children  of  James  and  Isabella  McAuliff, 
answered  the  complaint,  claiming  as  the  heirs  of  Isabella 
McAuliff,  deceased,  an  undivided  one-half  interest  in  the 
real  property  described  in  the  mortgage,  free  from  the  lien 
of  the  mortgage,  and  set  up  the  statute  of  limitations 
against  the  note  and  mortgage.  Upon  the  issues  so  made 
between  appellant  and  the  heirs  of  Isabella  McAuliff,  the 
cause  proceeded  to  a  final  decree  in  April,  1897.  The 
superior  court  adjudged  the  heirs  of  Isabella  McAuliff 
the  owners  of  the  undivided  one-half  interest  in  the  com- 
munity estate  which  had  been  mortgaged,  and  sustained 
the  plea  of  the  statute  of  limitations.  Several  other  de- 
fendants were  made  parties  to  the  action  by  plaintiff  (ap- 
pellant), but  none  appeared  and  answered,  except  the 
London  &  San  Francisco  Bank,  which  merely  denied  upon 
information  and  belief  the  execution  and  validity  of  the 
mortgage,  and  affirmatively  stated  that  it  had  docketed  a 
judgment  against  James  McAuliff,  without  specifying  the 
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date  of  the  entry  thereof,  and  that  the  mortgage  was  void 
as  against  law,  but  made  no  specification  of  illegality.  The 
allegation  of  the  complaint  was  that  the  bank  claimed  a 
lien  upon  the  mortgaged  premises,  but  that  such  lien  was 
junior  and  inferior  to  the  mortgage.  No  further  notice 
seems  to  have  been  given  by  plaintiff,  or  any  of  the  parties 
to  the  action,  to  the  controversy  between  plaintiff  and  the 
bank  Upon  the  entry  of  judgment  in  April,  1897,  the 
plaintiff  (appellant)  duly  perfected  an  appeal  to  this  court 
and  transferred  the  record  of  the  cause  here.  In  Novem- 
ber, 1898,  plaintiff  moved  the  court  to  set  down  for  trial 
the  issues  between  himself  and  the  bank,  which  motion 
the  court  overruled  upon  the  ground  that  a  final  decree 
had  been  entered  in  the  cause  some  ten  months  previously. 
From  the  order  overruling  the  motion,  appellant  gave 
notice  of  appeal  to  this  court,  and  now  assigns  the  over- 
ruling of  such  motion  as  error. 

1.  It  is  not  right  to  disturb  the  order  of  the  superior 
court  overruling  the  motion  for  another  trial  upon  the 
issues  between  the  plaintiff  and  the  bank.  A  considerable 
time  had  elapsed  after  a  decree  had  been  entered  which 
was  evidently  deemed  final  by  the  court,  in  which  finality 
the  plaintiff  tacitly  acquiesced,  and  which  decree  the 
plaintiff  treated  as  final  by  perfecting  an  appeal  there- 
from ;  and  plaintiff  may  fairly  be  deemed  to  have  waived 
further  controversy  in  the  action  between  himself  and 
the  bank. 

2.  The  important  question  presented  here  is  upon  the 
statute  of  limitations  of  this  state,  §  4817,  Bal.  Code  (2 
Hill's  Code,  §  132),  which  reads: 

"  When  any  payment  of  principal  or  interest  has  been 
or  shall  be  made  upon  any  existing  contract,  whether  it  be 
a  bill  of  exchange,  promissory  note,  bond,  or  other  evidence 
of  indebtedness,  if  such  payment  be  made  after  the  same 
shall  have  become  due,  the  limitation  shall  commence  from 
the  time  the  last  payment  was  made." 
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Upon  the  note  executed  by  James  McAnliflf  in  1880  and 
secured  by  the  mortgage  executed  by  himself  and  wife, 
Isabella  McAuliff,  payments  had  been  made  by  James 
McAuliff  at  such  intervals,  both  during  the  life  time  of 
Isabella  McAuliff  and  after  her  death,  that  the  full  period 
of  six  years  did  not  elapse  between  the  accruing  of  the 
cause  of  action  and  the  first  payment,  or  between  any  two 
payments;  and  appellant  maintains  that  such  payments 
prevent  the  bar  of  the  statute  in  favor  of  Isabella  McAuliff 
and  her  heirs.  Bespondents,  the  heirs,  maintain  that, 
without  the  express  authority  of  Isabella  McAuliff,  the 
payments  made  by  James  McAuliff  could  not  inure  against 
them. 

The  leading  authority  cited  by  counsel  for  appellant  is 
Cross  V.  Allen,  141  U.  S.  528  (12  Sup.  Ct.  67).  The 
opinion  in  that  case  was  delivered  by  Mr.  Justice  Lamab. 
The  case  came  from  the  state  of  Oregon,  under  a  statute 
of  limitations  somewhat  variant  from  ours,  and  which  had 
already  been  construed  by  the  Oregon  courts  {Partlow  v. 
Singer,  2  Ore.  307;  Sutherlin  v.  Roberts,  4  Ore.  378). 
The  supreme  court  of  Oregon  had  determined  such  statute 
made  the  payment  upon  the  note  after  maturity  by  one 
joint  obligor  bind  the  co-obligor  or  surety,  and  the  question 
before  the  supreme  court  of  the  United  States  was  the 
declaration  of  the  effect  of  the  state  law  as  construed  by 
the  supreme  court  of  the  state.  The  learned  justice  de- 
livering the  opinion,  however,  seemed  to  regard  the  Oregon 
statute  as  only  declaratory  of  the  common  law,  and  based 
the  decision  apparently  on  that  ground ;  adopting  the  views 
expressed  by  Lord  Mansfield  in  the  leading  case  of  Whit- 
comb  V.  Whiting,  2  Doug.  652,  and  other  cases  following 
the  doctrine  enunciated  in  that  case. 

In  Bergman  v.  Bly,  66  Fed.  40,  a  case  before  the  United 
States  circuit  court,  involving  the  construction  of  the 
Wyoming  statute,  Judge  Caldwell,  referring  to  Cross  v. 
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Allen,  supra,  said  that  the  supreme  court  did  no  more  than 
apply  the  rule  of  the  local  law,  and  intimated  that  the 
remarks  in  the  opinion  upon  the  general  question  were 
not  binding  upon  the  federal  courts,  and  did  not  correctly 
lay  down  the  rule  of  construction  for  statutes  like  that  of 
Wyoming,  which  is  the  same  as  in  this  state,  and  that  it 
was  the  duty  of  the  federal  courts  to  follow  the  construc- 
tion given  to  the  state  statutes  of  limitation  by  the  state 
courts.  In  Cowhick  v.  Shingle,  5  Wyo.  87  (37  Pac.  689, 
63  A,Vn.  St.  Bep.  17),  the  whole  question  is  discussed  and 
the  following  reference  made  to  Cross  v.  Allen: 

^^  The  case  arose  in  the  state  of  Oregon,  and  the  question 
was  whether  the  payment  by  a  principal  suspended  the 
running  of  the  statute  as  to  a  surety.  Of  course  this  called 
for  a  construction  of  the  statute  of  Oregon.  The  statute  in 
force  was  peculiar  to  that  state  and  Minnesota.  In  each 
of  those  states  the  statute  had  been  considered  by  their 
supreme  courts  and  held  to  mean  that  payment  by  any 
party  upon  an  existing  contract  after  it  becomes  due  had 
the  effect  of  causing  the  statute  to  run  as  to  all  the  parties; 
only  from  the  date  of  the  last  payment.  WhittaJcer  v.  JRice, 
9  Minn.  14;  Partlow  v.  Singer,  2  Ore.  307;  Sutherlin  v. 
Roberts,  4  Ore.  378.  In  these  cases  the  peculiarities  of  the 
statute  are  pointed  out  and  commented  upon.  We  have 
hereinbefore  quoted  the  present  statute  of  Minnesota.  A 
comparison  of  that  statute  with  the  one  existing  at  the  time 
of  the  decision  in  9  Minn.  14,  will  show  the  reasons  for  the 
different  rulings  in  that  state.  See  Willoughby  v.  Irish, 
35  Minn.  63." 

But  the  supreme  court  of  the  United  States  in  the 
earlier  case  of  Bell  v.  Morrison,  1  Pet.  351,  elaborately 
reviews  both  the  English  and  American  cases,  and  repudi- 
ates the  doctrine  of  Whitcomb  v.  Whiting,  2  Doug.  652. 
The  opinion  is  by  Mr.  Justice  Stoey,  and  he  assumes  that 
that  case,  which  was  decided  in  1781  and  after  severance 
of  the  relations  of  the  colonies  with  the  mother  country, 
is  neither  an  authoritative  declaration  of  the  common  law 
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which  was  brought  to  this  country  before  the  revolution. 
nor  a  correct  exposition  of  that  law  at  the  time  it  was 
adopted  by  the  colonies  as  it  had  been  declared  in  the 
English  courts  up  to  that  time.    He  observes : 

"  Now,  what  is  a  new  promise  but  a  new  contract  ?  a 
contract  to  pay,  upon  a  pre-existing  consideration,  which 
does  not,  of  itself,  bind  the  party  to  pay,  independently  of 
the  contract.  .  .  .  The  acknowledgment,  if  it  is  to 
operate  at  all,  is  to  create  a  new  cause  of  action, 
and  thus  to  give  an  action  which  has  its  life  from  the  new 
promise  implied  by  law  from  such  an  acknowledgment, 
and  operating  and  limited  by  its  purport.  It  is,  then,  in 
its  essence,  the  creation  of  a  new  right,  and  not  the  enforce- 
ment of  an  old  one.  We  think  that  the  power  to  create  such 
a  right  does  not  exist  after  a  dissolution  of  the  partnership 
in  any  partner." 

The  same  conclusion  was  also  reached  in  the  same  court 
in  Clementson  v,  Williams,  8  Cranch,  72,  and  United 
States  V,  Wilder,  13  Wall.  254.  In  Van  Keuren  v.  Par- 
melee,  2  N".  Y.  523  (51  Am.  Dec.  322),  there  is  an  elabo- 
rate consideration  of  the  effect  of  the  payment  by  one  joint 
debtor,  and  that  eminent  court  expressly  refused  to  follow 
the  case  of  Whitcomb  v.  Whiting.  Judge  Broxson,  deliv- 
ering the  opinion  of  the  court,  observes : 

'*  The  case  of  Whitcomb  v.  Whiting  has  been  several 
times  questioned  in  England,  and  in  Atkins  v.  Tredgold 
(2  B.  &  C.  23),  the  court  seemed  much  disposed  to  disre- 
gard it.  But  the  authority  of  a  great  name  has  proved 
more  than  a  match  for  common  sense ;  and  the  decision  in 
Douglass  is  now  regarded  as  good  law  in  England. 
But  it  is  not  so  in  this  country.  Although  the 
case  in  Douglass  has  been  followed  in  some  of  the  states, 
it  has  been  questioned  in  others;  and  in  several  of  the 
states  and  by  the  supreme  court  of  the  TJ.  S.  it  has  been 
-wholly  disregarded." 

He  adds  that  he  is  persuaded  such  a  decision  would  not 
have  been  made,  had  it  not  been  for  the  strong  disposition 
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which  prevailed  at  that  time  to  get  rotuid  the  statute  of 
limitations.  It  was  in  direct  conflict  with  Bland  v.  Hasel- 
rig,  2  Ventris,  151,  which  was  decided  ninety  years  before. 
The  same  view  is  taken  in  Lane  v.  Doty,  4  Barb.  530. 
13  Am.  &  Eng.  Enc.  Law,  p.  763,  states  that  Whitcomb  v. 
Whiting  is  followed  in  some  of  the  United  States,  citing 
cases  from  Connecticut  and  Maine,  Massachusetts  and 
Vermont.  But  in  most  of  the  United  States  it  is  expressly 
repudiated,  citing  cases  from  many  other  states  in  the 
Union.  In  addition  to  those  cited  in  the  list  the  following 
are  in  point:  Tate  v.  Hawkins,  81  Ky.  577  (50  Am.  Rep. 
181)  ;  Bender  v.  Blessing,  31  N.  Y.  Supp.  481 ;  Littlefteld 
V.  Littlefteld,  91  N.  Y.  203  (43  Am.  Eep.  663) ;  Miller  v. 
Magee,  2  N.  Y.  Supp.  156;  Stoker  v.  Patton,  Tex.  Civ. 
App.  (35  S.  W.  64) ;  Boynton  v.  Spafford,  162  III.  113 
(44  N.  E.  379,  53  Am.  St  Rep.  274) ;  Drake  v.  Stuart, 
87  Iowa,  341  (54  N.  W.  223) ;  Rogers  v.  Anderson,  40 
Mich.  290;  Mayberry  v.  WUloughby,  5  Neb.  368  (25  Am- 
Rep.  491) ;  Tate  v.  Stevenson,  55  Mich.  320  (21  N.  W. 
348). 

The  rule  enunciated  by  the  later  cases  is  that  part  pay- 
ment by  one  person,  being  equivalent  to  a  new  contract 
based  upon  an  old  consideration,  upon  which  a  cause  of 
action  accrues  at  the  time  of  the  payment,  binds  only  the 
person  making  the  payment,  or  one  whom  he  has  authority 
to  bind  by  a  new  contract  to  pay  the  balance.  The  position 
of  the  McAuliff  heirs  is  fairly  stated  in  Bank  of  Albion  v. 
Bums,  46  N.  Y.  170,  as  follows : 

"  The  property  of  the  wife  having  been  mortgaged  to 
secure  the  debt  of  her  husband,  she  occupied  the  position 
of  a  surety,  with  all  the  rights,  legal  and  equitable,  inci- 
dent to  that  relation ;  and  the  defendants  having  succeeded, 
by  inheritance,  to  the  estate  and  interest  of  their  mother, 
occupy  the  same  position,  and  are  entitled  to  every  defense 
which  could  have  availed  to  the  original  mortgagor  had 
she  lived.      .      .      .     The  wife,  and  those  claiming  under 
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her,  are  entitled  to  the  benefit  of  the  rules  prohibiting  all 
dealings  of  the  creditor  with  the  principal  debtor  to  the 
prejudice  of  the  surety." 

Also  the  principle  is  discussed  in  McCollum  v.  Boughton, 
132  Mo;  601  (34  S.  W.  480) ;  Wilmer  v.  Oaither,  68  Md. 
342  (12  Atl.  8)  ;  Lord  v.  Morris,  18  Cal.  482;  Orattan  v. 
Wiggins,  23  Cal.  16. 

The  distinction  which  was  the  basis  of  the  decision  in 
Cross  V.  Allen,  supra,  between  payment  made  before  and 
after  the  bar  of  the  statute  has  attached,  is,  as  observed  in 
Willoughby  v.  Irish,  35  Minn.  63  (27  N.  W.  379,  59  Am. 
Rep.  297),  foimded  upon  no  principle.  Authority  to  make 
the  new  contract,  or  authority  to  extend  or  revive  the  lia- 
bility, is  essential  to  its  validity,  and  it  is  just  as  unreason- 
able to  assume  it  in  the  one  case  as  in  the  other ;  and  the 
distinction  has  been  expressly  repudiated  by  a  large  num- 
ber of  the  courts.  It  is  clear  that,  under  the  section  of  our 
statute  requiring  a  new  promise  to  be  in  writing  in  order 
to  revive  or  continue  the  obligation,  one  of  two  co- 
debtors  could  not  make  such  promise  for  the  other  without 
express  authority,  whether  the  acknowledgment  or  promise 
was  made  before  or  after  the  statutory  bar  had  attached ; 
and  it  is  equally  apparent,  upon  principle,  that  the  same 
rale  controls  in  payments  upon  an  existing  obligation. 

The  superior  court's  construction  of  the  statute  of  limi- 
tation is,  therefore,  approved.  Other  minor  objections  to 
the*  judgment  have  been  examined,  but  we  do  not  deem 
them  sufficient  to  warrant  a  modification  of  the  judgment 
or  reversal  of  the  cause,  and  the  jud^aent  is,  therefore, 
afiEirmed. 

SooTT,  C.  J.,  and  Ditnbab,  Aiders  and  Gordon,  JJ., 
concur. 


29—20  WABH. 
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No.  3135.    Decided  December  31, 1898.] 

•21  TO«  Clabenck   Cunningham,   Appellant,   v.    Spokane   Hy- 

DBAULio  Mining  Company,  Respondent.  . 

FOBEION    JXTDOMENTS — ^AHENDMEIVT   OF   BEOOBD — EVIDENGK. 

In  an  action  on  a  foreign  Judgment,  the  judgment  roll  is 
admissible  in  evidence,  although  it  appears  therefrom  that  sub- 
sequent to  the  entry  of  judgment  the  return  was  amended  so  as 
to  show  that  defendant  had  been  duly  served,  but  without  pei^ 
sonal  notice  to  the  defendant  of  the  proposed  amondment,  where 
the  judgment  was  by  default  and  the  statute  of  the  state  in 
which  judgment  was  had  did  not  require  personal  notice  in  such 
cases. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Leandeb  H.  Pratheb,  Judge.    Keversed. 

W.  B.  Heybunij  E,  M.  Heybum,  and  L.  A.  Doherty,  for 
appellant. 

Stephens  &  Bunn,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — This  was  an  action  by  the  appellant 
against  the  respondent  on  a  judgment  obtained  in  the  state 
of  Idaho.  The  respondent  moves  to  dismiss  this  appeal  for 
the  following  reasons:  (1)  Because  no  bill  of  exceptions 
or  statement  of  facts  has  been  settled  or  certified  as  pro- 
vided by  law,  or  at  all;  (2)  because  the  alleged  notice  of 
application  to  settle  bill  of  exceptions  or  statement  of  facts 
is  wholly  insufficient;  (3)  because  the  certificate  of  the 
trial  judge  is  wholly  insufficient,  and  not  such  a  certificate 
as  is  required  by  law,  or  any  certificate  whatever.  There 
seems  to  be  no  merit  in  the  first  two  objections,  and.  the 
third  is  not  tenable  under  the  law  of  1893.    Motion  denied. 

The  case  was  before  this  court  formerly,  and  is  reported 
in  18  Wash.  524  (52  Pac.  235),  where  a  statement  of  the 
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case  at  length  is  given.  In  that  case  judgment  was  ren- 
dered in  favor  of  the  plaintiff,  who  is  appellant  here,  but 
error  was  alleged  in  admitting  the  record  of  the  foreign 
judgment,  which  did  not  show  service  of  process  on  the 
agent  of  the  corporation  or  an  appearance  by  the  defendant 
against  whom  suit  was  brought.  The  judgment  was  re- 
versed by  this  court,  and,  among  other  things,  it  was  said : 

"  Respondent  tendered  in  evidence  on  the  trial  in  the 
superior  court  what  purported  to  be  a  copy  of  the  designa- 
tion of  Jesse  Coulter,  as  agent  for  the  defendant  corpora- 
tion under  the  above  statute  certified  as  of  record  in  the 
district  court,  where  the  purported  judgment  was  rendered, 
but  not  a  part  of  the  proceedings  in  the  cause.  The  desig- 
nation of  agent  so  certified  was  received  by  the  superior 
court  over  the  objection  of  defendant.  We  do  not  think 
this  certificate  was  a  part  of  the  record  of  the  judgment, 
or  of  the  record  of  the  court  in  which  the  judgment  was 
rendered.  The  judgment  roll  itself  must  affirmatively 
show  jurisdiction  in  this  class  of  cases." 

Subsequent  to  the  reversal  of  that  judgment  an  amend- 
ment to  the  return  to  correspond  with  the  facts  was  allowed 
by  the  district  court  in  Idaho  showing  that  the  person 
served  was  the  agent  of  the  defendant.  That  proof  was 
oflFered  in  the  last  trial  of  the  cause  in  the  superior  court 
of  this  state,  but  it  was  held  that  it  was  not  competent,  be- 
cause the  record  did  not  affirmatively  show  that  the  court 
bad  jurisdiction  to  amend  the  return ;  in  other  words,  that  it 
was  not  shown  that  personal  service  of  the  notice  to  amend 
the  return  was  made.  It  is  conceded  that  notice  was  given  to 
the  company  in  the  state  of  Washington,  so  that  they  had 
notice  in  fact.  Under  the  statutes  of  Idaho  it  is  not  neces- 
sary to  give  personal  notice  of  a  motion  of  this  kind  in  a 
case  where  the  defendants  have  not  appeared,  but  where 
judgment  has  been  taken  by  default.  But  it  is  objected 
by  the  respondent,  and  is  a  general  rule,  no  doubt,  that, 
before  a  statute  of  a  foreign  state  can  be  invoked,  it  must 
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be  pleaded ;  but  in  this  case^  it  seems  to  us,  this  objection 
is  without  merit,  for  there  was  no  opportunity  to  plead 
the  statute  after  the  necessity  existed  for  amending  the 
return.  "No  pleadings  are  required  in  a  motion  of  this 
kind.  There  was  no  way  by  which  the  statute  could  have 
been  pleaded.  The  return  in  this  instance  shows  that  the 
party  served  was  the  agent  of  the  company,  and  that  was 
the  fact  which  this  court  held  that  it  was  necessary  to  show. 
It  then,  in  effect,  became  the  law  in  this  case,  as  announced 
by  this  court,  that  that  fact  must  be  shown  by  the  return. 
It  is  elementary  that  a  return  can  be  made  by  an  officer  to 
conform  to  the  facts.  That  was  all  that  was  done  here. 
It  cannot  be  said  that  the  judgment  of  the  Idaho  court  was^ 
void  for  want  of  jurisdiction,  and  that  no  judgment  in  this 
state  could  be  based  upon  it,  because  of  the  fact  that  the 
return  showing  the  jurisdiction  was  not  made  until  after 
the  judgment  was  entered.  The  jurisdictional  fact  existed 
that  the  proper  party  had  been  served,  and  the  annoimce- 
ment  of  that  fact  was  not  the  essential  thing  in  question. 
As  was  said  by  the  supreme  court  of  California  in  Herman 
V.  Santee,  103  Cal.  519  (37  Pac.  509,  42  Am.  St  Kep 
145), — ^where  a  summons  had  been  properly  served,  but  the^ 
proof  of  service  was  defective,  and  the  court,  after  judg- 
ment, allowed  an  amended  affidavit  of  service  to  be  filed 
nunc  pro  tunc  as  of  the  date  of  the  judgment, — quoting 
Pico  V.  Sunol,  6  Cal.  295 :  "Jurisdiction  of  the  person  of 
defendant  is  acquired  by  the  service  of  process,  and  dates 
from  such  service,  and  not  from  the  return."  And  Drake 
V.  DuvenicJc,  45  Cal.  463,  where  it  was  said :  '*The  fact 
of  service  was  material,  and  from  the  time  service  was 
made  the  court  was  deemed  to  have  acquired  jurisdiction. 
The  return  of  service  might  be  formal  or  informal,  perfect 
or  imperfect,  still,  if  service  were  in  fact  made,  the  court 
acquired  jurisdiction  of  the  person  of  the  defendant.*'" 
And  Estate  of  Newman,  75  Cal.  220  (16  Pac  889,  7  Am 
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St.  Eep.  146),  where  it  was  said:  "It  is  the  fact  of 
flervice  which  gives  the  court  jurisdiction,  not  the  proof 
of  service."  Also,  Freeman,  Judgments  (4th  ed.),  §  89  b, 
where  that  author  says : 

"  If  the  return  upon  the  summons  or  other  writ  designed 
to  give  the  court  jurisdiction  over  the  person  of  the  de- 
fendant is  omitted,  or  incorrectly  made,  but  the  facts  really 
existed  which  were  required  to  give  the  court  jurisdiction, 
the  weight  of  authority  at  the  present  time  permits  the 
officer  to  correct  or  supply  his  return  until  it  states  the 
truth,  though  by  such  correction  a  judgment  apparently 
Toid  is  made  valid." 

And  the  note  commenting  upon  Beinhart  v.  Lugo,  21 
Am.  St.  Eep.  52  (86  Cal.  895,  24  Pac.  1089),  where  it 
is  said : 

"  To  support  judgments  entered  upon  insufficient  proof 
of  service  of  process,  or  without  the  proof  of  such  service 
appearing  in  the  record,  courts  have  uniformly  permitted 
such  proof  to  be  amended  or  supplied,  not  for  the  purpose 
of  authorizing  them  to  enter  new  judgments  based  upon 
such  proof,  but  to  show  that  judgments  previously  entered 
were  not  entered  without  jurisdiction,  and  are  not,  and 
never  were,  void." 

The  last  cited  case  (Reinhart  v.  Lugo),  which  holds  to 
the  contrary,  is  cited  by  the  court  in  Herman  v.  Santee, 
but  in  commenting  upon  it  the  court  holds  that  it  is  not 
in  accordance  with  the  weight  of  authority.  In  this  case 
the  court  certified  that  it  appeared  to  it  that  due  notice  of 
plaintifPs  motion  to  amend  had  been  given.  We  think 
it  would  be  carrying  the  rule  too  far  to  reject  the  record 
in  this  case  as  presented  by  the  appellant.  The  judgment 
will  be  reversed,  and  the  cause  remanded,  with  instructions 
to  the  lower  court  to  overrule  the  objections  to  the  admis- 
sion of  the  testimony  offered. 

Scott,  C.  J.,  and  Gordon,  Reavis  and  Ain)EBs,  JJ., 
concur. 
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Peescott  Ibrioation  Company,  Appellunt,  v.  Benjamin 
F.  Flathers  et  ux,.  Respondents. 

IBRIOATION    COMPANIES — APPROPRIATION    OF    RIGHT    OF    WAT — PUBLIC 

USB — JX7DIGIAL   NOTICK. 

In  a  condemnation  proceeding  to  secure  right  of  way  for  an 
irrigating  canal*  it  is  not  necessary  for  the  irrigation  company 
to  show  that  it  has  condemned  or  purchased  water  rights  from 
the  riparian  owners  of  the  stream  it  proposes  to  tap. 

Under  the  constitution  and  statutes  of  this  state  the  con- 
demnation of  lands  for  the  construction  of  an  irrigation  ditch 
constitutes  an  appropriation  for  a  public  use. 

Courts  will  take  Judicial  notice  that  irrigation  is  necessary 
in  order  to  produce  agricultural  crops  upon  light  sage-brush  soil. 

Appeal  from  Superior  Court,  Walla  Walla  County. — 
Hon.  Melvin  M.  Godman,  Judge.    Reversed. 

Lester  8,  Wilson,  for  appellant. 

T.  P.  &  C.  C.  Oose,  and  H,  S.  Blnndford,  for  respond- 
ents: 

Without  water  there  can  be  no  public  user,  and  hence 
there  can  be  no  necessity  for  condemnation.  Emigrant 
Ditch  Co.  V.  Webber,  40*  Pac.  1061 ;  St.  Helena  WaUr  Co. 
V.  Forbes,  62  Cal.  182  (45  Am.  Rep.  659).  The  trial 
court  properly  held  that  plaintiff  had  shown  no  public  use 
and  no  necessity  for  the  taking.  Having  no  water,  nor 
the  right  to  any,  plaintiff  could  not  show  a  public  use,  the 
right  to  the  use  of  the  right-of-way  being  the  private  use 
of  the  corporation.  Wisconsin  Water  Co.  v.  Winan^,  39 
Am.  St.  Rep.  813,  and  note  (20  L.  R.  A.  662) ;  Pocaniico 
Water  Worhs  Co.  v.  Bird,  180  N.  T.  249;  Sherman  v. 
Buich,  91  Am.  Dec.  577,  and  note,  587 ;  Beekman  r.  Sara- 
toga dk  S.  R.  R.  Co.,  22  Am.  Dec.  679,  and  note ;  Lewis, 
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Eminent  Domain^  §§  164,  165;  Cooley,  Constitutional 
Limitations,  p.  643  et  seq. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — ^Action  by  an  irrigation  company  to  con- 
demn a  right  of  way  for  an  irrigation  canal  in  Walla 
Walla  county.  The  petition  alleges  the  incorporation  of 
appellant  "for  the  purpose  of  constructing,  maintaining 
and  operating  a  flume  and  irrigating  ditch  and  conducting 
water  through  and  along  the  same  for  irrigating  purposes 
upon  the  lands  of  persons  along  the  line  thereof  and  ad- 
jacent thereto,"  and  "for  the  acquiring  of  water,  water 
rights  and  water  powers  for  conveyance  through  and  along 
the  same,  and  rights  of  way  therefor."  And  the  right  of 
-way  is  definitely  defined  and  the  length  of  the  line  of  the 
ditch  is  about  ten  miles.  It  is  also  alleged  that  the  entire 
line  of  the  ditch  extends  through  a  populous  farming  com- 
munity, and  that  the  whole  capital  stock  has  been  sub- 
scribed, and  that  appellant  has  acquired  and  appropriated 
fifty  cubic  feet  of  water  per  second  of  time  from  the 
Touchet  river  and  other  waters  at  or  near  the  point  of 
commencement  of  the  ditch  for  use  therein  for  irrigating 
purposes,  and  that  it  will  divert  the  water  at  the  point 
stated  as  soon  as  the  ditch  can  be  completed,  and  maintain 
the  same  in  accordance  with  the  law,  and  in  pursuance 
of  its  rights,  privileges  and  duties.  Other  statements  that 
the  line  selected  runs  through  the  land  sought  to  he  con- 
demned, and  is  the  shortest  practicable  route,  and  the 
necessity  for  taking  thereof,  are  made,  and  the  dimensions 
of  the  ditch  and  the  area  of  land  required  for  right  of  way 
are  stated. 

The  answer  admits  that  the  route  for  the  ditch  indicated 
in  the  petition  is  the  shortest  and  most  direct  route  over 
the  lands  sought  to  be  condemned.  The  answer  of  re- 
spondents,   as    an    affirmative    defense,    stated    that    the 
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Touchet  river  is  a  non-navigable  stream,  and  from  the 
head  of  appellant's  proposed  ditch  the  stream  flows 
through  lands  of  the  respondents  and  other  lands  riparian 
thereto,  which  are  all  settled  upon  by  people  who  live 
thereon,  and  that  appellant  had  not  purchased  or  con- 
demned the  rights  of  riparian  owners  below  the  head  of 
the  ditch  on  the  stream.  Upon  these  issues  evidence  was 
heard,  and  the  superior  court  found  that  the  contemplated 
use  for  which  the  lands  and  premises  were  sought  to  be 
condemned  was  not  a  public  use  and  that  public  interest 
did  not  require  the  prosecution  of  such  enterprise,  and 
dismissed  the  proceeding. 

Counsel  for  respondents  maintain  that  the  case  of  Ben- 
ton V.  Johncox,  17  Wash.  277  (49  Pac  496,  61  Ahl  St. 
Kep.  912),  is  decisive  of  the  controversy.     That  case  in- 
volved a  single  issue,  and  that  was  the  determination  of 
the  conflicting  rights  of  riparian  owners  and  appropria- 
tors  from  a  water  course,  and  the  right  of  such  riparian 
owners  was  held  superior  to  that  of  the  appropriators 
made   subsequently   to   the   acquisition   of   title   by   the 
riparian  owners.    There  is  no  discussion  in  the  case  of  the 
use  of  surplus  or  overflow  waters  from  the  channel  of  the 
stream.    The  statute  of  eminent  domain,  relating  to  appro- 
priation of  right  of  way  by  corporations  (§  5640,  Bal. 
Code,  Laws  1897,  p.  63,  §  1),  provides  that  the  court  shall 
be  "satisfled  by  competent  proof  that  the  contemplated  use 
for  which  the  land,  real  estate,  premises  or  other  property 
sought  to  be  appropriated  is  really  a  public  use 
and  that  the  public  interest  requires  the  prosecution  of 
such  enterprise,      .      .      .     and  that  the  land,  real  estate, 
premises  or  other  property  sought  to  be  appropriated  are 
required  and  necessary  for  the  purposes  of  such  enter- 
prise."    It  is  questionable  in  such  proceeding  imder  the 
statute  how  far  it  is  competent  to  inquire  into  the  ability 
or  capacity  of  the  corporation  to  complete  the  enterprise. 
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The  statute  upon  the  organization  of  corporations  (§4250 
et  seq.  Bal.  Code)  prescribes  how  corporations  may  be 
organized  and  for  what  purposes,  and  imposes  certain 
restrictions  and  boirdens  upon  them.  And  it  is  also  pro- 
vided by  statute  that  no  corporation  shall  have  the  power 
to  condemn  real  estate  until  its  capital  stock  is  all  sub- 
scribed. The  responsibility  of  the  organization  is  thus 
secured  by  a  capital  stock,  and  if  it  were  competent  for  the 
court  to  inquire  into  the  order  or  sequence  of  the  corporate 
acts  in  carrying  on  an  enterprise,  and  inquiry  were  made 
into  the  probability  of  an  irrigation  company  acquiring 
water  to  convey  through  its  ditches  for  agricultural  pur- 
poses, in  the  case  at  bar  sujficient  evidence  of  the  existence 
of  abundant  water  at  the  intake  of  appellant's  canal  was 
before  the  court,  and  it  would  hardly  be  practicable  in  the 
proceeding  to  condemn  a  right  of  way  to  determine  the 
property  rights  of  all  claimants  to  the  waters  of  a  consider- 
able river. 

The  case  of  Wisconsin  Water  Go.  v.  Winans,  85  Wis. 
26  (54  N.  W.  1003,  39  Am.  St.  Eep.  813),  and  other  cases 
cited  by  coimsel  for  respondents,  are  not  in  point  on  this 
question.  Wisconsin  Water  Co,  v.  Winans,  supra,  was  a 
case  where  a  water  company  incorporated  to  supply  a 
municipality  with  water,  and  the  statute  required  the  com- 
pany to  secure  by  contract  or  otherwise  the  right  to  con- 
struct and  maintain  waterworks  and  sell  or  dispose  of 
water  to  the  inhabitants  of  the  city,  and  no  such  right  or 
contract  was  shown ;  and  the  court  said : 

"  There  can  be  no  public  use,  except  in  supplying  the 
city  or  its  inhabitants  with  water  for  the  uses  and  purposes 
mentioned.  Until  the  right  to  so  supply  the  city  or  its 
inhabitants  with  water  is  secured,  there  can  be  no  right  t© 
condemn.  .  .  .  Without  the  right  in  the  petitioner 
to  so  supply  for  such  public  use,  the  condemnation  here 
sought,  to  lay  such  pipe,  would  necessarily  be  independent 
of  such  public  use.    It  is  entirely  unlike  a  railroad,  which 
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is  used  by  the  public  along  the  whole  line.  In  the  case  at 
bar  the  right  to  so  supply  for  such  public  use  at  the 
terminus  gives  character  to  the  whole  enterprise." 

Irrigation  companies,  such  as  this,  are  deemed  to  be 
public  carriers  of  water,  and  are  at  all  times  subject  to  the 
regulations  prescribed  for  the  ditch  by  the  legislature. 
Bal.  Code,  §  4155  (1  HilVs  Code,  §  1773).  Thus,  the 
delivery  of  water  must  be  at  any  point  along  the  line  of 
the  ditch  where  required  to  reasonably  serve  an  adjoining 
owner  of  the  land.  The  legislature  has  authorized  the 
incorporation  of  irrigation  companies  in  §  4281  a,  Bal. 
Code,  and  Laws  1879,  p.  131,  and  the  objection  to  the  title 
as  defective  by  counsel  for  respondents  is  not  tenable. 
Such  section  also  authorizes  the  condemnation  for  rights 
of  way  for  corporate  purposes  by  such  corporations.  The 
power  to  organize  such  corporations  is  also  conferred  by 
the  statute  generally.  Bal.  Code,  §  4250  (Laws  1895, 
p.  338,  §  1). 

"  Ditch  corporations  are  quasi  public  carriers,  .  .  . 
for  the  purpose  of  conveying  water  from  the  natural 
streams  to  places  where  it  may  be  applied  to  beneficial 
uses."  Farmers'  Independent  Ditch  Co,  v.  Agricultural 
Ditch  Co.,  22  Colo.  613  (45  Pac.  444)  ;  White  v.  Farmers 
Highline  Canal  &  Res.  Co.,  22  Colo.  191  (43  Pac.  1028). 

It  was  error  in  the  superior  court,  therefore,  to  require 
the  appellant  to  show  that  it  had  condemned  or  purchased 
water  from  all  the  riparian  owners  of  the  whole  river  be- 
fore proceeding  to  appropriate  a  right  of  way  for  its 
canal. 

Neither  is  the  objection  that  the  condemnation  of  the 
right  of  way  in  this  case  is  not  for  a  public  use  tenable. 
Section  1,  art.  21  of  the  constitution  expressly  declares 
such  public  use.  The  legislative  department  of  the  govern- 
ment had  also  declared  such  public  use,  and  legislated  at 
length  upon  the  subject.      Section  4154,   and  following 
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sections  relating  to  the  subject,  Bal.  Code  (1  Hill's  Code, 
§  1772  et  seq.).  This  would  seem  to  be  nearly  decisive  of 
the  nature  of  the  use  of  water  for  irrigation,  though  the 
question  be  judicial.  The  soil  through  which  the  proposed 
ditch  is  to  riin  is  light  sage  brush  soil,  and  the  court  can 
judicially  notice  that  ordinary  sage  brush  soil  of  this 
quality  will  not  produce  agricultural  crops  without  arti- 
ficial irrigation.  The  value  of  the  land  is  enhanced  by 
the  use  of  water  and  the  public  interests  benefited,  and  it 
may  be  said  that  almost  the  unbroken  current  of  authority 
supports  this  view.  Paxton,  etc..  Land  Go.  v.  Farmers', 
etc..  Land  Co.,  45  Neb.  884  (64  N.  W.  343,  50  Am.  St. 
Rep.  685) ;  In  Re  Bonds  of  the  Madera  Irrig.  Dist,  92 
Cal.  296  (28  Pac.  272,  675,  27  Am.  St  Eep.  106).  And 
the  question,  upon  principle  and  authority,  is  so  conclu- 
sively stated  in  the  case  of  Fallbrooh  Irrig.  Dist.  v.  Brad- 
ley^ 164  TJ.  S.  112  (17  Sup.  Ct.  56),  that  it  is  not  deemed 
necessary  to  cite  further  from  judicial  decisions. 

It  is  concluded  from  the  record  presented  here  that  the 
superior  court  should  have  proceeded  with  the  case  for  the 
appropriation  of  the  right  of  way  mentioned  in  appellant's 
petition,  and  the  case  is,  therefore,  reversed  and  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Scott,  C.  J.,  and  Dunbab,  Gobdon  and  Andebs,  JJ., 
concur. 
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Alexandeb  Frankenthal  et  al..  Appellants,  v.   Sol. 

SoLOMONSON,  Respondent 

SUPPLEMBNTABT    PBOCEEDINOS    AOAIirST    WIVB — SZAMINATIOir    WITH- 
OUT susbahd's  OONSSNT. 

In  proceedings  supplementary  to  execution,  brought  against 
the  wife  of  a  Judgment  debtor  to  discorer  if  she  have  property 
belonging  to  him  in  her  possession,  the  wife  may  be  examined 
without  the  consent  of  the  husband,  as  he  is  not  a  party  to  the 
proceeding,  and  the  case,  consequently,  does  not  fall  within 
Code  Proc.,  S  1649  (Bal.  Code,  S  5994),  which  provides  that  a 
wife  shall  not  be  examined  for  or  against  her  husband  without 
his  consent 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon, 
William  E.  Biohabdson,  Judge.    Eeversed. 

Stoll  &  Macdonald,  for  appellants. 
Adolph  Munter,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Andebs,  J. — On  June  21,  1897,  the  plaintiffs  and  ap- 
pellants herein  recovered  a  judgment  in  the  superior  court 
of  Spokane  county  against  one  Sol.  Solomonson  for  the 
sum  of  $1,316.45  and  costs.  Execution  was  issued  thereon, 
placed  in  the  hands  of  the  sheriff  of  the  county,  and  by  him 
returned  wholly  unsatisfied.  Thereafter  the  plaintiffs  in- 
stituted this  proceeding  against  Sarah  Solomonson,  wife 
of  the  said  judgment  debtor,  under  an  act  of  the  l^slature 
approved  March  15,  1893,  entitled,  "An  act  relating  to 
proceedings  supplemental  to  execution,"  Laws  1893,  p, 
435.  Section  3  of  that  act  (Bal.  Code,  §  5314)  provides 
that 

^  "  Upon  proof  by  affidavit  or  otherwise,  to  the  satisfac- 
tion of  the  judge,  that  execution  has  been  issued  as  pre- 
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scribed  by  section  1  of  this  act,  and  also  that  any  person 
or  corporation  has  personal  property  of  the  judgment 
debtor  of  the  value  of  twenty-five  dollars  or  over,  or  is  in- 
debted to  him  in  said  amount,  the  judge  may  make  an 
order  requiring  such  person  or  corporation,  or  an  officer 
thereof,  to  appear  at  a  specified  time  and  place  before  him, 
or  a  referee  appointed  by  him,  and  answer  concerning  the 
same.'* 

In  accordance  with  this  section,  an  affidavit  was  filed  on 
behalf  of  the  plaintiffs,  setting  forth  the  rendition  of  the 
judgment  against  said  Sol.  Solomonson,  the  issuance  and 
return  of  the  execution,  and  that  the  defendant  Sarah 
Solomonson  had  in  her  possession  or  under  her  control 
l.»er8onal  property  of  the  value  of  twenty-five  dollars  and 
more,  and  other  property,  all  of  which  is  the  separate  prop- 
erty of  said  Sol.  Solomonson,  and  is  held  in  the  possession 
and  under  the  control  of  said  Sarah  Solomonson  for  the 
purpose  of  preventing  the  collection  and  satisfaction  of 
said  judgment  and  execution.     On  motion  of  plaintiffs, 
the  court  issued  an  order  directing  the  said  Sarah  Solomon- 
son to  appear  before  the  court  at  a  time  and  place  desig- 
nated, then  and  there  to  be  examined  touching  what  prop- 
erty, if  any,  she  had  or  controlled  and  which  was  the 
separate  property  of  said  Sol.  Solomonson,  or  in  which  he 
had  some  separate  interest.    She  appeared  at  the  time  and 
place  designated,  and,  the  matter  coming  on  to  be  heard, 
the  said  Sol.  Solomonson  objected  to  her  being  examined, 
upon  the  ground  that  a  wife  may  not  be  examined  for  or 
against  her  husband  without  his  consent.     The  considera- 
tion of  this  objection  was  taken  under  advisement  by  the 
court,  and  thereafter  sustained,  and  judgment  was  entered 
dismissing  the  proceedings.    To  these  rulings  of  the  court 
the  plaintiffs  duly  excepted,  and  the  cause  is  now  here  upon 
appeal ;  and  the  only  question  to  be  determined  is  whether 
the  court  erred  in  sustaining  the  objection  and  dismissing 
the  proceeding. 
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It  is  claimed  by  the  respondent  that  the  action  of  the 
court  was  fully  justified  by  §  1649  of  the  Code  of  Pro- 
cedure (2  HilPs  Code,  BaL  Code,  §  5994),  which  reads 
as  follows : 

^^A  husband  shall  not  be  examined  for  or  against  his 
wife,  without  the  consent  of  the  wife,  nor  a  wife  for  or 
against  her  husband  without  the  consent  of  the  husband; 
nor  can  either,  during  marriage  or  afterward,  be,  without 
the  consent  of  the  other,  examined  as  to  any  communica- 
tion made  by  one  to  the  other  during  marriage." 

It  is  insisted  by  the  learned  counsel  for  the  respondent 
that  this  law  is  based  upon  higher  groimd  than  that  in- 
voked by  appellants,  namely,  that  of  preventing  the  sup- 
pression of  truth,  or  the  failure  of  justice  in  particular 
cases.  And,  as  an  expression  of  his  position,  counsel  cites 
us  to  the  declarations  of  Chancellor  Kent  and  of  Lord 
Coke.  "The  husband  and  wife,"  says  Chancellor  Kent, 
"cannot  be  witnesses  for  or  against  each  other.  This  is  a 
settled  principle  of  law  and  equity,  and  it  is  founded  as 
well  on  the  interest  of  the  parties  being  the  same,  as  on 
public  policy.  The  foundations  of  society  would  be  shaken, 
according  to  the  strong  language  in  one  of  the  cases."  2 
Trent's  Commentaries,  178-179.  And  Lord  Coke  says: 
"It  has  been  resolved  that  a  wife  cannot  be  produced 
against  her  husband,  as  it  may  be  the  means  of  implacable 
discord  and  dissension  between  them  and  the  means  of 
great  inconvenience."  Coke  on  Littleton,  6  b.  It  must 
be  borne  in  mind,  however,  that  both  Chancellor  Kent  and 
Lord  Coke  were  speaking  of  the  rule  at  common  law.  The 
rule  that  excluded  husband  and  wife  from  testifying  for  or 
against  each  other  was  adopted  at  a  very  early  day  in 
England,  and  at  a  time  when  husband  and  wife  were  in 
law  one  person,  and  when  no  party  to  an  action  was  a  com- 
petent witness  because  of  his  interest  therein.  But  this 
rule  of  common  law  has  been  changed  by  legislation  in 
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this  and  almost  every  other  state,  and  the  interest  of  a 
party  in  an  action  is  no  longer  a  disqualification  as  a 
witness.  And  our  law  makers  manifestly  concluded  that 
public  policy  should  not  alone  prevent  a  husband  or  wife 
from  testifying  for  or  against  each  other.  Under  the 
statute  above  quoted,  either  may  be  a  witness  for  or  against 
the  other  by  the  consent  of  that  other ;  and  it  can  hardly  be 
said  that  that  is  public  policy,  as  the  term  is  ordinarily 
understood,  and  therefore  beneficial  to  the  public  at  large, 
^vhich  depends  exclusively  upon  the  will  or  caprice  of  a 
particular  individual.  Counsel  for  the  respondent  also 
cites  the  following  cases  as  sustaining  his  contention  that 
the  defendant,  Mrs.  Solomonson,  was  not  a  competent  wit- 
ness in  this  proceeding:  Series  v.  Adsit,  102  Mich.  495 
(60  X.  W.  967) ;  De  Farges  v.  Ryland,  87  Va.  404  (12 
S.  E.  805,  24  Am.  St.  Kep.  659) ;  Niland  v.  Kalish,  37 
Neb.  47  (55  N.  W.  295) ;  Wolford  v.  Famham,  44  Minn. 
159  (46  N.  W.  295) ;  Macondray  v.  Wardie,  26  Barb. 
C12 ;  White  v.  Stajford,  38  Barb.  419. 

But  an  examination  of  these  authorities  will  disclose 
that  they  are  cases  in  which  both  the  husband  and  wife 
were  parties,  and  in  which  the  plaintiff  called  either  the 
one  or  the  other  as  a  witness ;  and  neither  of  the  cases  in- 
volved a  proceeding  in  any  wise  like  the  present,  except 
the  Michigan  case,  in  which  a  wife  was  cited  as  garnishee 
in  an  action  pending  against  her  husband,  and  in  which  it 
was  held  that  she  could  not  be  compelled  to  testify  over  her 
husband's  objection.  The  rule  contended  for  by  respond- 
ent here  was  properly  applied  in  those  cases.  But  this  is 
an  entirely  different  proceeding.  Here  the  husband  is  not 
a  party,  and,  we  think,  it  may  be  said,  is  not  interested  in 
such  a  sense  as  to  preclude  the  examination  of  the  wife  as 
a  witness  for  the  plaintiff.  Mr.  Freeman,  speaking  of 
enpplemental  proceedings,  says  that  a  defendant  is  not 
entitled  to  notice  of  a  proceeding  of  this  character  against 
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his  creditor;  nor  is  he  a  party  thereto  in  such  a  sense  as 
entitles  him  to  interfere  therewith,  or  to  conduct  the  de- 
fense of  the  party  cited.  2  Freeman,  Executions  (2d  ed.). 
§  411.  See,  also,  Gibson  v.  Haggerty,  37  X.  T.  555  (97 
Am.  Dec.  752),  and  Jones  v.  Roberts,  60  N.  H.  216.  In 
the  case  last  cited,  it  was  held  that  a  wife  may  be  charged 
as  trustee  of  her  husband,  and  that  the  latter  has  no  such 
necessary  interest  in  the  controversy  between  the  plaintiff 
and  the  trustee  as  to  make  him  the  adverse  party  within 
the  meaning  of  the  statute.  It  appears  that  in  some  juris- 
dictions a  writ  of  garnishment  may  be  issued  either  before 
or  after  judgment,  and,  in  considering  the  nature  of  such 
proceeding,  Mr.  Shinn  observes  that — 

*^  It  may  be  stated,  as  a  rule,  that  in  states  where  gar- 
nishment is  not  issued  until  after  the  creditor  obtains  judg- 
ment against  his  debtor,  then  the  proceeding  by  garnish- 
ment against  a  person  indebted  to  the  judgment  debtor  is  a 
new  suit  to  which  the  creditor  is  plaintiff  and  the  gar- 
nishee, the  defendant,  brought  into  court  by  the  process. 
It  is  governed  by  the  general  rules  applicable  to  other  suits- 
and  to  this  suit  a  judgment  debtor  is  a  stranger."  2  Shinn, 
Attachment,  §  469. 

While  in  this  state  a  proceeding  after  judgment  is  not 
denominated  a  garnishment,  the  principle  involved  is  the 
same;  and  it  would  appear  from  the  quotation  from  this 
learned  author  and  the  authorities  therein  referred  to  that 
the  judgment  debtor  is  a  mere  stranger  to  this 
proceeding  against  his  wife.  It  follows,  therefore,  that, 
whatever  the  testimony  of  Mrs.  Solomonson  might  have 
been,  it  would  have  been  neither  for  or  against  her  hus- 
band, but  for  or  against  herself.  If  the  husband  had  been 
called  as  a  witness  by  the  plaintiff,  a  different  question 
would  have  been  presented.  In  a  proceeding  like  thia,  the 
supreme  court  of  Wisconsin,  in  In  Re  O'Brien,  24  Wis, 
547,  decided  that  the  judgment  debtor's  wife  may  be  re- 
quired to  disclose  whether  she  has  property  of  her  hue- 
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band's  under  her  control^  and  may  be  attached  as  for  a 
contempt  for  refusing  to  answer.  At  that  time  the  statute 
of  Wisconsin,  like  ours,  permitted  parties  other  thaji  the 
judgment  debtor  to  be  examined  in  supplementary  pro- 
ceedings. The  law  was  subsequently  changed  so  as  to  re- 
strict the  proceeding  to  the  judgment  debtor  alone;  and 
the  supreme  court  of  the  state,  in  Blahon  v.  Oilchristj  67 
Wis.  38,  held  that,  under  the  new  law,  the  husband  was 
not  a  competent  witness  against  the  wife,  who  was  the 
judgment  debtor.  There  is  nothing  in  this  latter  case  in- 
consistent with  the  former.  In  New  York  it  was  held,  at 
a  special  term  of  the  supreme  court,  that  the  wife  of  a 
judgment  debtor  may  be  examined  under  §  294  of  the 
Code,  which  authorizes  the  examination  of  third  persons 
alleged  to  have  property  belonging  to  the  judgment  debtor. 
Lockwood  V.  Worstell,  15  Abb.  Pr.  430,  note.  The  same 
doctrine  was  announced  in  Thompson  v.  Silvers,  59  Iowa, 
670  (13  N.  W.  854),  by  the  supreme  court  of  Iowa,  and 
is  approved  by  Mr.  Waples  in  his  work  on  Attachment  and 
Garnishment  (2d  ed.),  §§  949,  950.  See,  also,  2  Wade, 
Attachment,  §  350;  Rood,  Garnishment,  §  41. 

It  seems  to  us  that  this  rule  is  both  reasonable  and  just, 
and  not  inconsistent  with  our  statute.  Any  other  rule 
would  permit  a  debtor  to  put  all  of  his  personal  property 
in  the  hands  of  his  wife,  and  thereby  relieve  himself  from 
the  payment  of  his  honest  debts,  though  abimdantly  able  to 
pay  them. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  this  opinion. 

Scott,  C.  J.,  and  Gordon,  Dunbar  and  Reavis,  JJ., 
concur. 
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^   ^'  [No.  8025.    Decided  January  6. 1809.} 

John  H.  Graham,  Respondent,  t.  E.  McNelll,  as  Re- 
ceiver of  the  Oregon  Railway  and  Navigation  Companj/j 
Appellant 

CABUEBS — DITTY  TO  PROVIDE  SEATS — PASSEIffaEBS  BIDIire  02f  FEATPQSIC 
— ^WAIVES  OF  BULES— COnrSIBUTOBT   ICBQLIOEirCE. 

It  is  not  negligence  per  se  for  a  passenger  to  ride  upon  the 
platform  of  a  passenger  car,  but,  if  he  is  injured  while  occupying 
that  position,  it  is  a  question  for  the  jury,  whether  his  own  neg- 
ligence or  that  of  the  railway  company  is  the  proidmate  cause. 

Where  a  railway  company  does  not  proTide  sufficient  cars 
for  its  passengers,  but  compels  some  to  ride  upon  the  platform 
through  the  lack  of  accommodations,  it  Is  such  negligence  as 
will  render  the  company  liable  for  injuries  received  by  any  of 
the  passengers  riding  there,  when  they  are  otherwise  free  from 
negligence  themselves. 

When  a  railroad  company  fails  to  provide  suitable  acconuno- 
dations  for  its  passengers  inside  its  coaches,  its  action  in  receiv- 
ing them  on  its  train  constitutes  a  waiver  of  its  rule  agminst 
passengers  standing  on  the  platforms. 

Appeal  from  Superior  Court,  Whitman  County. — ^Hon. 
William  MoDonai.d,  Judge.    Affirmed. 

Cotton,  Teal  &  Minor,  for  appellant : 

It  is  prima  facie  negligence,  as  a  matter  of  law,  for  a 
passenger  to  stand  upon  the  platform  of  a  railway  train, 
and  where  such  riding  is  plainly  the  cause  of  the  passen- 
ger's injury  he  is  guilty  of  negligence  as  a  matter  of  law, 
and  where  such  riding  is  not  plainly  the  cause  of  the  injury 
the  question  of  contributory  negligence  is  left  to  the  jury. 
It  being  prima  facie  negligence  to  stand  upon  the  platfonxu 
it  at  once  follows  that  where  the  passenger  has  been  thrown 
from  the  platform  by  some  sudden  jolt  or  lurch  of  the  cars, 
there  can  be  no  recovery,  as  a  matter  of  law,  for  the  reason 
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that  the  act  of  the  passenger  is  the  sole  and  only  cause  of 
his  injury.  In  such  cases  the  passenger  cannot  claim  that 
the  jerking  and  lurching  of  the  train  constitutes  negligence. 
This  is  true  for  the  reason  that  such  jerking  and  lurching 
must  he  anticipated  by  a  reasonably  prudent  man,  and  is 
therefore  one  of  the  consequences  to  which  the  passenger 
subjects  himself  when  he  undertakes  to  stand  upon  the 
platform. 

An  overcrowded  condition  of  the  cars  preventing  the  pas- 
senger from  obtaining  a  seat  therein  does  not  justify  a  pas- 
senger taking  a  position  of  known  danger  upon  the  plat- 
form. When  the  seats  are  full  the  railway  company  may 
have  committed  a  breach  of  its  contract  to  carry,  but  such 
breach  does  not  justify  the  negligence  of  the  passenger  in 
occupying  a  position  of  danger  upon  the  platform. 

Knowledge  on  the  part  of  a  conductor  does  not  justify  a 
passenger  in  occupying  a  position  of  known  danger  upon 
the  train.  The  conductor's  knowledge  neither  increases  nor 
decreases  the  passenger's  danger. 

In  support  of  the  foregoing  general  propositions,  the  at- 
tention of  the  court  will  be  called  to  a  few  cases,  some  of 
which  are  strikingly  similar  in  their  facts  to  the  one  pre- 
sented by  this  appeal     Camden  dk  Atlantic  By.  Co.  v. 
Hoosey,  99  Pa.  St.  492  (44  Am.  Kep.  120) ;  Saunders  v. 
Chicago  <6  Northwestern  Ry,  Co.,  60  N.  W.  148 ;  Etson  v. 
Ft.  Wayne,  etc..  By.  Co.,  68  N.  W.  298 ;  Bemiss  v.  New 
Orleans  City  <&  Lake  Ry.  Co.,  18  South.  711 ;  St.  Louis  £ 
Southwestern  Ry.  Co.  v.  Rice,  29  S.  W.  525 ;  Aufdenherg 
V.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  34  S.  W.  485 ;  Worthing- 
ton  V.  Central  Vermont  R.  R.  Co.,  52  Am.  &  Eng.  R.  R. 
Oases,  384  (15  L.  R.  A.  326)  ;  Goodwin  v.  Boston  &  Maine 
JR.  R.  Co.,  52  Am.  &  Eng.  R.  R.  Cases,  380;  Jackson  v. 
Crilly,  26  Pac.  331 ;  Pennsylvania  R.  R.  Co.  v.  Langdon, 
•92  Pa.  St.  21  (37  Am.  Rep.  651) ;  Hickey  v.  Boston  & 
Li.  B.  B.  Co.,  14  Allen,  431 ;  Oraville  v.  Manhattan  B.  B. 
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Co.,  105  N.  Y.  627  (69  Am.  Eep.  516) ;  Cleveland,  etc.. 
By.  Co.  V.  Moneyhun,  4A  N.  E.  1106  (34  L.  R  A.  141). 

M.  0.  Reed  {Craven  &  Canfield,  of  ooTmsel),  for  re- 
spondent : 

It  is  not  negligence  per  se  for  a  passenger  to  stand  upon 
the  platform  of  a  railway  train  while  in  motion.  Chicago 
&  Alton  B.  B.  Co.  V.  Fisher,  141  HI.  614 ;  Cheats  v.  Mis- 
souri Pacific  By.  Co.,  67  Mo.  App.  105 ;  Cotchett  v.  Savan- 
nah &  T.  By.  Co.,  11  S.  E.  553 ;  Zemp  v.  Wilmington,  etc., 
B.  B.  Co.,  64  Am.  Dec.  765 ;  Nolan  v.  Brooklyn  City  &  N. 
B.  B.  Co.,  87  K  Y.  67  (41  Am.  Eep.  345) ;  Dickinson  v. 
Port  Huron  &  N.  W.  By.  Co.,  53  Mich.  44;  LouisviUe, 
etc..  By.  Co.  v.  Patterson,  69  Miss.  421  (22  L.  R  A.  259)  ; 
McAfee  v.  Huidekoper,  34  L.  E.  A.  720;  Chesapeake  £ 
0.  By.  Co.  V.  Clowes,  24  S.  E.  833 ;  Atchison,  etc.,  R.  B. 
Co.  V.  McCandliss,  33  Kan.  366. 

The  opinion  of  the  court  was  delivered  by 

Eeatis^  J. — ^Action  to  recover  damages  for  personal  in- 
juries sustained  by  plaintiff  while  passenger  on  a  railway 
train  operated  by  defendant.  The  complaint  alleges  that 
on  the  7th  of  October,  1895,  at  the  town  of  Oakeadale, 
plaintiff  purchased  from  an  agent  of  defendant  an  excur- 
sion ticket  which  entitled  plaintiff  to  be  transported  as  a 
passenger  from  Oakesdale,  in  the  state  of  Washington,  to 
the  city  of  Spokane  and  return,  on  or  before  the  9th  day  of 
October,  1895;  that  plaintiff  was  transported  according 
to  the  terms  of  the  ticket  to  Spokane,  and  on  the  9th  of 
October,  1895,  while  returning  home,  at  the  instance  and 
request  of  defendant  and  pursuant  to  the  terms  of  the 
ticket,  plaintiff  entered  one  of  the  coaches  of  defendant's 
train  carrying  passengers  from  Spokane  to  Oakesdale,  and 
by  reason  of  the  very  crowded  condition  of  the  cars  was 
tmable  to  obtain  a  seat  or  room  in  any  one  of  defendant's 
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ooaches  and  was  compelled  to  ride,  and  did  ride,  upon  the 
platform  of  one  of  the  cars  of  the  train;  and  while  so 
riding  the  conductor  permitted,  compelled  and  allowed  the 
plaintiff  to  occupy  such  position  upon  the  platform  without 
objection  or  protest,  well  knowing  at  the  time  the  over- 
crowded condition  of  each  and  every  one  of  the  coaches  in 
said  train ;  and  while  the  plaintiff  was  standing  as  afore- 
said on  the  platform,  by  reason  of  the  negligent,  irregular, 
improper,  overcrowded,  overloaded  and  careless  manner  in 
which  the  said  train  was  being  run  by  the  defendant  and 
the  dangerous  position  which  the  plaintiff  was  forced  to 
occupy  by  reason  of  the  overcrowded  condition  of  the  cars, 
he  was,  by  a  sudden  careless  and  unnecessary  lurch  of  the 
train,  caused  by  the  carelessness  of  the  defendant,  his 
servants  and  employees,  in  the  management  and  operation 
of  said  train,  thrown  from  the  platform  to  the  ground  in  a 
violent  manner,  and  sustained  serious  injuries.  The 
answer  denies  all  of  the  allegations  of  negligence  and 
damage  contained  in  the  complaint  and  sets  up  an  affirma- 
tive defense,  and,  in  substance,  states  contributory  negli- 
gence, by  allegations  that  the  plaintiff  was  drinking  when 
he  left  Spokane,  and  continued  to  drink,  and  was  so  far 
under  the  influence  of  liquor  as  to  be  intoxicated,  and  that 
fluch  intoxication  was  not  known  to  the  defendant;  that, 
after  the  train  left,  the  plaintiff  was  standing  upon  the 
platform  in  a  position  where,  if  he  had  exercised  care  in 
preserving  his  balance,  he  would  not  have  been  injured; 
that  while  so  standing  on  the  platform  the  plaintiff's  hat 
was  blown  off  by  the  wind,  and  the  plaintiff  negligently 
and  carelessly  released  his  hold  upon  the  railing  of  the  car 
and  with  his  right  hand  undertook  to  catch  his  hat,  and  in 
so  doing  lost  his  balance,  fell  from  the  platform  to  the 
ground,  and  was  thereby  injured;  and  that  the  plaintiff 
was  not  thrown  from  the  platform  by  a  careless  or  unneces- 
sary, or  any,  lurch  of  the  train ;  that  while  so  standing  and 
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exercising  care  the  plaintiff  was  in  a  safe  position,  where 
he  could  not  have  received  the  injuries  complained  of. 
The  answer  also  affirmatively  contains  the  following  alle- 
gation: that  the  fact  that  the  plaintiff  was  occupying  the 
platform  was  not  known  to  any  of  the  defendant's  agents 
or  servants,  and  that  the  position  occupied  by  the  plaintiff 
upon  the  platform  was  not  dangerous  to  any  person  occupy- 
ing the  same  and  exercising  reasonable  care  and  prudence. 
The  plaintiff's  reply  merely  denies  each  and  every  allega- 
tion of  new  matter  contained  in  the  separate  defense  of  the 
answer.  Evidence  was  submitted  by  both  parties  upon  the 
issue  of  contributory  n^ligence  tendered  by  the  defend- 
ant ;  upon  the  part  of  plaintiff,  that  he  exercised  due  care 
while  standing  on  the  platform;  and  by  defendant,  some 
evidence  tending  to  show  that  plaintiff  attempted  to  catch 
his  falling  hat  and  thereby  fell.  No  evidence  was  directly 
introduced  as  to  whether  the  platform,  under  the  circum- 
stances, was  in  itself  a  dangerous  place,  or  otherwise.  The 
evidence  showed  that  an  excursion  train  was  advertised 
and  passengers  invited  to  procure  tickets  therefor  from 
Oakesdale  to  Spokane,  to  visit  the  fruit  fair  in  the  latter 
city;  and  the  advertisement  also  requested  the  passengers 
to  notify  the  agent,  so  that  necessary  equipments  could  be 
ordered.  A  large  number  of  passengers  were  carried  to 
Spokane  between  Monday,  the  7th,  and  the  9th  of  October. 
On  the  9th  the  railroad  company  carried  a  crowd  of  people 
home  on  twelve  coaches,  drawn  by  one  engine.  The  evi- 
dence tends  to  show  that  all  the  seats  were  occupied  and 
that  the  aisles  were  very  much  crowded,  in  the  respective 
coaches,  and  that  people  were  riding  on  all  the  platforms 
of  the  train.  The  plaintiff  got  on  the  train  at  Spokane 
on  the  9th  and  passed  through  six  crowded  coaches,  looking 
for  a  seat.  The  aisles  were  crowded  with  people  standing 
along  between  the  seats  and  leaning  over  upon  them.  The 
plaintiff  then  took  a  position  on  the  platform  at  the  rear 
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end  of  the  coach^  where  he  stood.  There  were  six  other 
passengers  standing  between  the  two  coaches,  one  or  two 
of  them  being  ladies;  and  there  were  ladies  generally,  as 
well  as  men,  carried  on  a  number  of  the  platforms  of  the 
coaches.  The  conductor  took  up  the  ticket  of  plaintiff 
while  he  was  standing  upon  the  platform,  and  said  nothing 
about  the  position  which  plaintiff  or  any  one  else  occupied 
on  the  platform.  While  the  train  was  going  at  consider- 
able speed,  and  on  rather  an  incline,  use  of  the  air  brake 
caused  the  coach  on  the  platform  of  which  plaintiff  was 
standing  to  jolt  or  lurch,  and  plaintiff  was  thrown  from 
the  train  and  injured.  After  the  introduction  of  testi- 
mony on  the  part  of  the  plaintiff  had  been  concluded,  de- 
fendant moved  for  a  non-suit,  which  was  overruled;  and 
thereafter,  at  the  conclusion  of  the  case,  defendant  asked 
for  an  instruction  for  a  verdict  for  itself,  which  was  re- 
fused. A  verdict  was  returned  for  plaintiff  and  judgment 
entered  thereon. 

A  number  of  objections  were  taken  to  the  instructions 
of  the  court  by  the  counsel  for  the  defendant,  and  also 
objections  to  refusal  by  the  court  to  give  instructions  ten- 
dered by  counsel  for  defendant  Instructions  which  are 
deemed  material  here  were  given  as  follows : 

**  Now,  gentlemen  of  the  jury,  if  you  find  from  the  evi- 
dence in  this  case  that  the  plaintiff  was  a  passenger  upon 
this  train  at  the  time  alleged,  and  that  he  fell,  or  was 
thrown  from  the  train,  or  from  the  platform,  as  alleged 
in  both  the  complaint  and  answer,  I  believe,  of  one  of  the 
coaches,  it  is  for  you  to  determine  from  the  evidence  in 
this  case,  first,  as  to  whether  or  not  the  plaintiff  was  on 
that  platform  from  his  own  choice,  or  whether  or  not  the 
cars  of  the  defendant  upon  that  occasion  were  crowded  in 
such  a  condition  that  it  necessitated  him  to  take  up  a 
position  upon  the  platform  in  question  in  order  to  ride 
from  Spokane  to  Tekoa. 

"  l^G^ ,  you  are  further  instructed  bv  the  court,  that  if 
you  find  from  the  evidence  in  this  case,  that  there  was  no 
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room  inside  of  the  cars  for  the  plaintiff  to  either  sit  or 
stand,  or  that  there  was  any  other  reason  justifying  the 
plaintiff  in  remaining  upon  the  platform,  I  charge  yon 
that  it  was,  even  under  such  circumstances,  necessary  for 
the  plaintiff  while  he  was  standing  upon  the  platform,  to 
take  reasonable  precaution  to  prevent  being  thrown  from 
the  train  by  the  motion  thereof  from  where  he  was ;  and 
if  you  find  from  the  evidence  that  the  plaintiff  failed  to 
take  such  precaution  and  by  reason  of  such  failure  was 
thrown  from  the  train  by  the  motion  thereof,  which  could 
reasonably  be  expected  when  running,  then  I  charge  you 
that  the  plaintiff  cannot  recover  and  you  must  find  for  the 
defendant. 

"  The  jury  are  further  instructed  that  it  is  the  duty  and 
obligation  of  a  common  carrier  of  passengers  for  hire,  to 
furnish  passengers  with  seats  for  their  acconmiodation ; 
and  if  you  find  from  the  testimony  in  this  case  that  the 
defendant  in  this  case  received  the  plaintiff  as  a  passenger, 
the  plaintiff  thereby  became  entitled  to  a  seat  in  one  of  the 
cars  of  the  defendant's  train,  and  it  is  not  the  duty  of  the 
plaintiff  to  go  from  car  to  car  while  the  train  is  in  motion 
to  find  a  seat,  and  if  the  defendant  received  the  plaintiff 
as  a  passenger  and  failed  to  furnish  plaintiff  with  a  seat, 
then  the  court  instructs  you  that  it  was  not  negligence  for 
the  plaintiff  to  take  a  position  upon  the  platform  of  one  of 
the  defendant's  cars,  provided  that  said  position  was  one 
where  a  person  exercising  ordinary  care  and  prudence 
would  be  safe  from  injury  if  the  train  of  the  defendant 
were  run  in  a  careful  manner. 

"  The  jury  are  further  instructed  that  if  you  find  from 
the  evidence  in  this  case  that  the  defendant  failed  to  fur- 
nish accommodations  for  the  passengers  on  the  train  men- 
tioned, so  that  a  large  number  of  passengers  upon  that  train 
were  compelled  to  stand  in  the  aisles  and  upon  the  plat- 
forms of  those  cars,  then  you  must  find  that  the  defendant 
was  guilty  of  negligence ;  and  if  you  find  that  the  defend- 
ant was  guilty  of  negligence,  you  cannot  find  that  the  de- 
fendant is  liable  to  the  plaintiff  in  this  action,  unless  you 
find  the  plaintiff  himself  was  free  from  negligence  upon 
his  part. 

"  The  jury  are  instructed  that  if  there  were  no  vacant 
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seats  in  the  car  of  defendant,  the  plaintiff  is  not  charge- 
able with  n^ligence  in  standing  on  the  platform  of  the  car 
of  the  defendant,  providing  that  you  find  that  was  the  most 
comfortable  and  convenient  place  for  the  plaintiff  to  oc- 
cupy on  the  trip,  and  the  defendant  is  not  absolved  from 
liability  for  injury  to  a  passenger  while  riding  on  the  plat- 
form of  a  car,  unless  the  defendant  provided  room  inside 
of  the  car  for  the  proper  accommodation  of  the  passengers, 
and  that  a  mere  space  on  the  inside  in  which  to  stand  be- 
tween the  seats  is  not  ordinarily  such  proper  accommoda- 
tion. If  the  jury  find  from  the  evidence  in  this  case  that 
there  were  in  fact  no  vacant  seats  in  the  car  of  the  defend- 
ant, it  is  for  you  to  determine  whether  it  was  negligence 
on  the  part  of  the  plaintiff  to  stand  on  the  platform,  even 
if  there  was  room  to  stand  in  the  inner  gangway. 

"And  you  are  further  instructed  that  in  no  case  can  you 
find  for  the  plaintiff,  unless  you  find  that  the  defendant 
was  guilty  of  some  negligence  by  himself  or  some  of  his 
agents  or  servants. 

"  If  the  defendant  was  guilty  of  negligence  in  furnish- 
ing seats  for  the  passengers,  including  the  plaintiff,  but 
the  plaintiff  through  his  own  carelessness  and  negligence 
caused  the  injury,  then  you  should  find  for  the  defendant." 

The  court,  at  the  request  of  defendant,  gave  the  follow- 
ing instruction: 

"  If  you  find  from  the  evidence  that  there  was  no  room 
inside  tihe  car  for  the  plaintiff  to  either  sit  or  stand,  or  that 
there  was  any  other  reason  (to)  justify  the  plaintiff  in 
remaining  upon  the  platform,  I  charge  you  that  it  was, 
even  under  such  circumstances,  necessary  for  the  plaintiff 
while  he  was  standing  upon  the  platform  to  take  reason- 
able precaution  to  prevent  from  being  thrown  from  the 
train  by  the  motion  thereof  while  running ;  and  if  you  find 
from  the  evidence  that  the  plaintiff  failed  to  take  such 
precaution,  and  by  reason  of  such  failure  was  thrown  from 
the  train  by  the  motion  thereof,  reasonably  to  be  expected 
when  running,  then  I  charge  you  that  the  plaintiff  cannot 
recover  and  you  must  find  for  the  defendant." 

The  testimony  discloses  that  notices  were  posted  on  the 
coaches  of  defendant's  train  that  passengers  must  not  stand 
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on  the  platform,  and  that  passengers  were  not  allowed  to 
go  upon  the  platform  of  the  car  while  the  train  was  in 
motion. 

It  will  be  observed  that  the  complaint  charged  that, 
while  the  plaintiff  was  standing  on  the  platform,  by  reason 
of  the  careless  manner  in  which  the  train  was  being  run 
and  the  dangerous  position  which  the  plaintiff  was  forced 
to  occupy  by  reason  of  the  overcrowded  condition  of  the 
cars,  he  was,  by  a  sudden,  careless  and  unnecessary  lurch 
of  the  train,  caused  by  carelessness  of  the  defendant  in  the 
operation  of  the  train,  thrown  from  the  platform  to  the 
ground  in  a  violent  manner.  And  the  answer,  after  deny- 
ing the  negligent  acts  charged  in  the  complaint,  alleges 
that  the  position  occupied  by  plaintiff  upon  the  platform 
was  not  dangerous  to  any  person  occupying  the  same  and 
exercising  reasonable  care  and  prudence,  and  that  plaintiff 
was  standing  upon  the  platform  in  a  position  where,  if  he 
had  exercised  care  in  preserving  his  balance,  he  would  not 
have  been  injured.  An  inspection  of  the  record  at  the  trial 
indicates  that  the  theory  upon  which  the  defense  was  con- 
ducted was  that  the  plaintiff  contributed  to  the  falling 
from  the  train  by  his  own  carelessness  in  balancii\g  and 
standing  upon  the  platform.  The  question  of  the  occupa- 
tion of  the  platform  by  plaintiff  in  itself  being  dangerous 
was  not  particularly  brought  to  the  attention  of  the  court 
or  jury  until  instructions  were  requested.  It  was  insisted 
by  the  defendant,  however,  during  the  trial,  that  it  was  not 
negligence  contributory  to  the  accident,  on  the  part  of  the 
defendant,  to  fail  to  have  the  necessary  cars  and  provide 
the  necessary  accommodations  for  its  passengers  returning 
from  Spokane  on  the  9th  of  October.  Counsel  for  defend- 
ant now  urge  that  it  is  prima  facie  negligence,  or  negli- 
gence per  se,  as  a  matter  of  law,  for  a  passenger  to  stand 
upon  the  platform  of  a  railway  train  in  motion,  and  that, 
where  such  position  is  plainly  the  cause  of  the  passenger's 
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injury,  he  is  guilty  of  negligence,  as  a  matter  of  law,  and 
that,  where  such  position  is  not  plainly  the  cause  of  the 
injury,  the  question  of  contributory  negligence  should  be 
left  to  the  jury  as  a  fact,  and  the  familiar  rule  is  stated 
that  every  man  in  the  possession  of  his  faculties  is  respon- 
sible for  the  consequences  reasonably  to  be  anticipated 
from  his  own  acts,  and  it  is  contended  that  reasonably  pru- 
dent men  do  not,  imder  ordinary  circumstances,  stand 
upon  the  platforms  of  trains  in  motion,  and,  when  the 
passenger  is  thrown  from  the  platform  by  some  sudden 
lurch  or  jerk,  then  his  standing  upon  the  platform  is 
plainly  the  cause  of  his  injury ;  and  many  cases  are  cited 
by  counsel,  some  of  which  sustain  their  contention,  but 
some  of  which  are  upon  facts  essentially  different  from 
those  in  the  case  at  bar.     For  illustration,  in  the  case  of 
Cleveland,  C.  C.  &  8t,  L.  Ry.  Co.  v.  Moneyhun,  146  Ind. 
147  (44  K  E.  1106),  the  plaintiff  went  out,  not  upon  the 
platform,  but  upon  the  lower  steps  of  the  platform,  and 
leaned  over,  and  by  a  lurch  of  the  train  was  thrown  there- 
from.   A  number  of  cases  are  also  cited  upon  the  presump- 
tion of  negligence  from  the  happening  of  the  accident,  and 
the  presumptions  arising  therefrom,  and  also  other  cases 
where  proper  accommodations  were  provided  for  the  pas- 
senger inside  the  coach,  and  he  left  and  went  out,  and 
stood  on  the  platform.     But  none  of  the  cases  examined 
are  exactly  in  point  with  the  facts  under  consideration 
here.     In  Hutchinson  on  Carriers  (2d  ed.),  §  652,  it  is 
stated : 

*'  Whether  standing  upon  the  platform  of  a  railway  car 
voluntarily,  and  without  any  necessity  for  so  doing,  would 
be  evidence  of  the  want  of  such  due  and  reasonable  care  on 
the  part  of  the  passenger  as  would  exonerate  the  company 
from  liability  in  case  of  an  accident  resulting  in  his  injury, 
would  of  course  depend  upon  all  the  circumstances,  and 
would  be  the  proper  subject  of  inquiry  by  a  jury." 
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See  Willis  v.  Long  Island  R.  B.  Co.,  34  N.  Y.  670; 
Werle  v.  Long  Island  R.  B.  Co.,  98  N.  T.  650 ;  Oraham  v. 
Manhattan  Ry.  Co.,  149  K  Y.  336  (43  N.  E.  917)  ;  Mer- 
win  V.  Manhattan  Ry.  Co.,  113  N.  Y.  659  (21  N.  E.  415). 

Beach  on  Contributory  Ifegligence  (2d  ed.),  §  149, 
says: 

"  It  is  not  negligent  per  se  for  a  passenger  to  ride  upon 
the  platform  of  a  railway  car ;  nor  is  it  negligence  to  stand 
upon  the  platform  of  cars  in  motion  when  there  are  no 
vacant  seats  inside  the  car." 

InWillis  V.  Long  Island  R.  R.  Co.,  34  N.  Y.  670,  it  was 
said: 

"  There  is  no  rule  of  the  common  law  which  makes  it 
the  duty  of  the  passenger  to  the  carrier  to  select  a  position 
in  the  vehicle  least  exposed  to  danger  through  the  wrong- 
ful act  of  the  proprietor.  A  seat  on  the  outside  of  a  stage 
coach  may  be  more  hazardous  than  an  inside  seat  if  the 
driver  negligently  overturns  it  on  a  pavement  or  a  hiU 
side;  but  the  selection  of  that  position  is  neither  negli- 
gence per  se  nor  tributary  in  a  legal  sense  to  the  injury." 

Mr.  Justice  Milleb,  in  Marquette  v.  Chicago  £  N.  W. 
R.  R.  Co.,  33  Iowa,  564,  said: 

"  It  is  not,  at  common  law,  necessarily  negligence  in  a 
passenger  to  ride  on  the  platform  of  a  car.  Meesel  v.  Lynn, 
etc.,  R.  R.  Co.,  8  Allen,  234.  It  certainly  is  not  improper 
for  him  to  do  so  if  he  cannot  get  a  seat  inside.  Shearm.  & 
Eedf.  on  TTeg.  §  284.  Nor  is  it  negligence  in  passengers, 
unable  to  find  seats  in  a  car,  to  pass  into  another,  by 
direction  of  the  conductor,  while  the  train  is  in  motion. 
Mclntyre  v.  N.  T.  C.  R.  R.  Co.,  43  Barb.  532.  For  while 
moving  from  one  car  to  another,  without  cause,  while  a 
train  is  in  motion,  may  be  negligence ;  yet,  if  a  passenger 
does  so  in  obedience  to  a  direction  or  request  of  the  officer 
in  charge  of  the  train,  the  act  may  be  deemed  consistent 
with  proper  care,  since  pa8sen2:ers  have  a  right  to  rely  on 
the  judgment  of  the  officers  of  the  train  in  respect  to  such 
matters,  and  are  bound  to  obev  the  reasonable  directions  of 
such  officers.    Shearm.  &  Eedf.  on  Neg.  §  285. 
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"  In  judging  of  what  is  negligence  in  a  particular  case 
regard  is  to  be  had  to  the  growdi  of  science  and  the  im- 
provement of  the  arts  which  take  place  from  time  to  time ; 
for  many  acts  or  omissions  which  are  now  evidence  of  gross 
negligence  were  but  a  few  years  ago  consistent  with  great 
care  and  skill.  And,  on  the  other  hand,  many  things, 
which  a  few  years  since  would  have  been  considered  negli- 
gence, are  now  consistent  with  proper  care  and  skill. 
Shearm.  &  Bedf .  on  iNTeg.  §  7.  And  especially  is  this  true 
in  respect  to  railroad  carriages  which  within  a  few  years 
have  been  transformed  from  crude  and  clumsy  cars  into 
magnificent  traveling  palaces,  supplied  in  many  cases  with 
the  comforts,  conveniences,  and  even  luxuries  of  elegant 
dwellings,  in  which  the  public  may  travel  at  a  speed  and 
with  a  degree  of  safety  which  thirty  years  ago  would  have 
been  in  the  highest  degree  perilous  to  life  and  limb.  And 
within  a  very  short  period  there  have  been  such  wonderful 
improvements  in  the  platforms  and  couplings  of  railway 
passenger  coaches  as  that  passengers  may,  with  comparative 
safety,  pass  from  the  other  cars  of  a  train  to  the  sleeping 
and  dining  coaches,  on  some  of  the  fastest  trains  of  this 
countrv,  while  in  motion. 

"Daily,  ladies,  with  and  without  gentlemen,  by  him- 
dreds  pass  from  car  to  car,  and  especially  to  sleeping  and 
dining  coaches  while  the  train  is  moving  at  a  rate  of  speed 
much  above  twenty  miles  an  hour,  and  yet  accidents  from 
this  practice  seldom  occur.  It  cannot  be  true,  therefore, 
as  a  matter  of  fact,  that  to  pass  from  one  car  to  another, 
while  the  train  is  in  motion  at  the  usual  rate  of  speed  is 
so  necessarily  dangerous  that  it  may  not  be  justified  under 
any  circumstances;  nor  can  it  be  true  as  a  fact,  that  the 
removal  of  a  passenger  from  one  car  to  another,  while  the 
train  is  moving  at  its  regular  speed,  is  so  necessarily  dan- 
gerous as  that  it  cannot  lawfully  be  done  by  the  officer  in 
charge  of  the  train,  under  any  circumstances,  or  for  any 
cause.  But  if  the  fact  were  otherwise  it  should  be  left  to 
the  jury  to  find  upon  the  evidence,  and  it  is  not  the 
province  of  the  court  to  pronounce  it  so  as  matter  of  law." 

Wood  on  Railroads,  §  308,  declares  the  rule : 

"A  railroad  company  is  boimd  to  furnish  its  passengers 
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reasonable  and  proper  accommodations  for  travelling,  and 
if  it  has  an  insufficient  number  of  cars,  so  that  the  passen- 
gers are  compelled  to  ride  upon  the  platform,  it  is  liable  for 
injuries  received  by  them  while  riding  there/' 

See,  also,  §  309  as  to  the  duty  of  the  railroad  company 
to  furnish  each  passenger  with  a  seat  It  cannot  be  suc- 
cessfully maintained  now  that  the  platform  of  a  railway 
train  is  necessarily  such  a  position  of  danger  that  no  ordi- 
narily prudent  person  would  go  upon  it  while  the  train 
was  in  motion.  Such  contention  would  be  false  to  conmion 
experience  in  railway  traveL  Prudent  and  careful  per- 
sons do  frequently  go  across  platforms  of  moving  trains, 
and  do  stand  upon  them ;  and  the  conductors  of  trains  do 
collect  fare  from  passengers  upon  platforms,  and  fre- 
quently on  ordinary  roadways,  and  in  first  class  passenger 
coaches,  do  not  take  any  notice  of  such  position  of  travelers. 
As  observed  by  some  of  the  courts,  the  modem  improve- 
ments for  safety  in  coaches,  platforms,  train  appliances 
and  roadways  have  largely  modified  the  risk  of  standing 
on  the  platform.  But  the  defendant  in  this  instance  had  a 
notice  to  the  passengers  to  keep  ofiF  the  platform.  Com- 
panies may  make  reasonable  rules,  and  the  passenger  must 
obey  them.  Such  a  rule  could  doubtless  be  enforced,  but 
such  rules  may  also  be  waived  by  the  acts  of  the  company. 
Hutchinson  on  Carriers,  supra,  very  fairly  states  the  rule. 
But  the  defendant  in  this  case  waived  its  notice  against 
standing  on  the  platform  when  it  failed  to  provide  suit- 
able accommodations  for  the  plaintiff  inside  its  coaches, 
and  yet  received  him  on  its  train.  In  the  case  of  McQuU- 
Ian  V.  Seattle,  10  Wash.  465  (45  Am.  St.  Rep.  799,  3S 
Pac.  1120),  it  was  said: 

"  Generally  the  question  of  contributory  negligence  is 
for  the  jury  to  determine  from  all  the  facts  and  circum- 
stances of  the  particular  case,  and  it  is  only  in  rare  cases 
that  the  court  is  justified  in  withdrawing  it  from  the 
jury.'' 
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The  evidence  discloses  clearly  that  defendant  was  n^li- 
gent  in  its  duty  to  the  passenger  when  the  train  left  Spo- 
kane in  its  overcrowded  condition.  N^ot  only  did  it  not 
furnish  seats  for  the  passengers,  but  the  passage  ways  in- 
side the  coaches  were  crowded  by  standing  passengers,  and 
the  platforms  had  men  and  women  standing  thereon  who 
could  not  be  accommodated  inside  the  ceaches;  and,  as 
has  been  observed  by  some  of  the  authorities,  it  is  the  duty 
of  the  conductor  to  seat  passengers.  The  instructions  given 
by  the  superior  court  are  not  phrased  in  happy  terms,  per- 
haps; but,  taken  altogether,  the  question  of  contributory 
negligence,  and  also  of  the  principal  negligence,  was  fairly 
submitted  to  the  jury,  and  the  case  cannot  be  reversed 
because  the  language  used  in  the  instructions  was  not  aptly 
chosen  and  may  be  open  to  criticism. 

The  judgment  is  affirmed. 

Andebs,  Dunbar  and  Gordon,  JJ.,  concur. 


[No.  2902.    Decided  January  7, 1899.1 

Joseph  Payette,  Appellant,  v.  J.  W.  Ferrier,  Admin- 

istratorj  et  al..  Respondents. 

PAJUENT    A2n>    CHILD— OONVETANCE    FOB   LIFE    SUPPORT — BBSOISSION — 

BES  JUDICATA. 

A  court  of  equity  has  jurisdiction  to  cancel  a  deed  made  by  a 

parent  to  a  child  in  consideration  of  support  and  maintenance, 
-wliere  the  consideration  therefor,  which  Is  a  personal  and  con- 
tinuing one.  fails  either  from  the  refusal  of  the  child  to  perform 
tlie  agreement,  or  from  an  attempted  conveyance  or  mortgage 
of  tlie  land  by  the  child,  or  from  the  death  of  the  child. 

JL  decree  in  a  former  action  by  a  father  against  a  child  deny- 
ing a  rescission  of  a  conveyance  to  the  child  for  failure  to  fur- 
nlatk  support  does  not  constitute  a  bar  to  a  later  action  by  the 
fatber  for  a  rescission,  when  the  grounds  of  the  second  action* 
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viz.,  the  conveyance  of  the  lands  in  controversy  to  a  third  party 
and  the  death  of  the  child,  were  not  considered  or  determine 
by  the  court  in  the  prior  action. 

Appeal  from  Superior  Court,  Lewis  County. — ^Hon.  W. 
H.  H.  "EjEAify  Judge.    Reversed. 

J.  E,  Willis,  for  appellant. 

Reynolds  &  Stewart,  and  Millett  £  Harmon,  for  re- 
spondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — Two  causes  of  action  are  attempted  to  be 
set  up  in  the  complaint, — ^the  first,  to  subject  the  premises 
in  question  to  a  lien  for  plaintiff ^s  support ;  and  the  second, 
to  cancel  and  set  aside  a  conveyance  of  the  premises  made 
to  Jacob  Fatten  and  Ida  Payette  Fatten,  and  also  to  cancel 
and  set  aside  a  mortgage  upon  the  premises  given  by  Jacob 
and  Ida  Fatten  to  the  respondent  Jacobus.  It  appears 
from  the  complaint  that  on  the  9th  day  of  March,  1882, 
the  plaintiff,  a  widower,  and  the  father  of  Ida  Fayette 
Fatten,  was  the  owner  of  the  premises  involved  in  this 
controversy  (being  a  farm  located  in  Lewis  county),  and, 
desiri^  ^  lie  prcvirion  £o.  hi,  support  ^d  iL^ 
ance  in  his  declining  years,  executed  and  delivered  to  his 
daughter  and  her  husband  a  conveyance  of  the  farm, 

^^  In  consideration  of  one  dollar  in  hand  paid  and  also 
the  following  agreement,  covenants  herein  mentioned  to  be 
hereafter  performed.  It  is  to  clothe,  board,  and  maintain 
the  said  Joseph  Fayette  during  his  life  time,  or  at  the 
option  of  either  parly  to  pay  a  yearly  rent  of  one  hundred 
and  fifty  pounds  of  pork,  fifty  pounds  of  beef,  twelve 
pounds  of  rice,  fifteen  pounds  of  soap,  two  gallons  of  coal 
oil,  twenty-five  poimds  of  Liverpool  salt,  and  when  I  am 
unable  to  get  my  wood  to  get  it  for  me,  and  buy  me  one 
dollar's  medicine  per  year,  if  I  need  it,  ten  pounds  of 
butter  and  two  and  one-half  barrels  of  flour,  sixty  pounds 
of  sugar,  twelve  pounds  of  coffee,  five  pounds  of  tea,  one 
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snit  of  clothes  cost  about  eight  dollars,  two  pair  of  overalls, 
one  pair  of  drawers,  two  pairs  half  hose,  one  pair  of  boots 
to  cost  five  dollars,  one  pair  of  brogans  and  one  milch  cow, 
if  needed ;  also,  if  in  need  of  a  cooking  stove  to  pay  half 
of  the  cost  of  the  stove." 

The  deed  was  accepted  and  forthwith  recorded,  and  on 
August  13, 1883,  the  daughter  and  her  husband  mortgaged 
the  premises  to  the  respondent  Jacobus  to  secure  an  alleged 
indebtedness  for  $400.  Eespondents  Ferrier  and  Jacobus 
are  the  only  defendants  who  appeared  in  the  action,  and 
their  separate  demurrers  were  sustained  and  judgment  of 
dismissal  followed. 

The  question  for  determination  is,  does  the  complaint 
state  a  cause  of  action  against  either  or  both  of  the  respond- 
ents? Ida  Payette  Patton  died  in  August,  1891,  and 
Jacob  Patton  died  in  March,  1892.  Bespondent  Ferrier 
is  administrator  of  their  estates,  and  respondent  Mary 
Saunders  is  guardian  of  their  minor  children.  Plaintiff 
bases  his  right  to  a  lien  upon  the  land  for  support  and 
maintenance  upon  a  decree  of  the  superior  court  of  Lewis 
county  entered  in  March,  1896,  in  a  suit  then  pending  be- 
tween the  present  parties,  with  the  exception  of  respondent 
Jacobus,  who  was  not  joined  in  that  action.  That  action 
was  based  upon  an  alleged  failure  to  furnish  support  prior 
to  the  year  1896.  The  court  denied  a  rescission,  but 
entered  a  decree  which  recited  that  plaintiff  was  given  a 
right  to  a  lien  upon  the  premises  for  the  support  to  which 
he  was  entitled  for  the  year  1893  and  subsequent  years. 
Appellant  insists  that  this  decree  established  his  right  to  a 
lien,  and  that  the  question  is  res  adjudicata  as  to  respond- 
ent Jacobus,  although  he  was  not  a  party  to  that  suit,  and 
bound  him,  as  the  privy  of  the  grantees  Patton  and  wife. 
The  conclusion  we  have  reached  regarding  the  other  cause 
of  action  set  up  in  the  complaint  makes  it  unnecessary  to 
determine  the  effect  of  the  former  decree  as  regards  the 
question  of  plaintiff's  right  to  a  lien. 

31^20  WA8B. 
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We  think  the  demurrer  was  improperly  Bustained  as  to 
the  second  cause  of  action.  The  jurisdiction  of  a  court  of 
equity  to  cancel  a  conveyance  made  by  a  parent  to  a  child, 
when  the  child  fails  to  furnish  the  support  provided  by 
the  agreement  constituting  the  consideration  for  the  con- 
veyance, is  well  established.  Bogie  v.  Bogie,  41  Wis.  219 ; 
Thomas  v.  Thomas,  24  Ore.  251  (33  Pac  565)  ;  Patterson 
•  V.  Patterson,  81  Iowa,  626  (47  N.  W.  768)  ;  Bresnahan  v. 
Bresnahan,  46  Wis.  385  (1  N.  W.  39);  Jenkins  v. 
Jenkins,  3  T.  B.  Mon.  327 ;  Scotfs  Heirs  v.  8coU,  3  T.  B. 
Mon.  2;  Leach  v.  Leach,  4  Ind.  628  (58  Amu  Dec.  642); 
Bishop  V.  Aldrich,  48  Wis.  619  (4  N.  W.  775)  ;  Beid  v. 
Bums,  13  Ohio  St.  49. 

In  Bogie  v.  Bogie,  supra,  the  court  say : 

"  The  conveyances  of  property  by  aged  and  infirm  peo- 
ple to  their  children  in  consideration  of  promised  support 
and  maintenance,  are  somewhat  peculiar  in  their  charac- 
ter and  incidents,  and  must  sometimes  be  dealt  with  by 
the  court  on  principles  not  applicable  to  ordinary  convey- 
ances/* 

And  in  that  case  it  was  ruled  that  the  failure  of  the 
child  to  perform  the  agreement  to  support  entitled  the 
father  to  a  rescission  of  the  conveyance.  It  appears  from 
the  complaint  in  the  present  case  that  the  sole  oonsidera- 
tion  for  the  conveyance  from  the  plaintiff  to  his  daughter 
and  her  husband  was  their  agreement  to  support  and 
maintain  him.  The  duty  to  do  so  was  and  became  a  per- 
sonal and  continuing  one.  The  obligation  was  not  assign- 
able, but  to  be  performed  by  them  only.  The  mortgage 
executed  by  the  grantees  to  the  respondent  Jacobus  must 
be  given  the  same  effect  as  a  deed,  and  it  is  well  settled 
that,  where  the  child  attempts  to  transfer  and  assign  this 
personal  obligation  for  maintenance  which  he  owes  to  his 
parent,  the  parent  has  a  right  to  a  rescission  and  cancella- 
tion of  the  convevance.     As  said  in  Thomas  v.  Thomas, 

»,■  ' 

supra: 
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'*  -      .      .     the  consideration  for  the  conveyance,  was 
a  personal  obligation,  to  be  performed  by  him  [the  son^ 
alone,  and  could  not  be  assigned,  without  the  consent  of 
the  father,  so  as  to  substitute  some  other  person  in  his 
place.     .      .      .     The  sale  of  the  land  by  the  son  puts  it 
out  of  his  power  to  comply  with  the  conditions  upon  which 
he  was  to  receive  the  title,  and  utterly  defeats  the  object 
sought  by  plaintiff  in  making  4e  conveyance,  and  there- 
fore works  a  forfeitur«i  of  the  escate.  Any  other  rule  would 
destroy  the  very  puypose  of  the  grant,  and  render  the 
grantor  dependent  for  his  support  and  maintenance  upon 
the    pleasure   and   convenience   of   successive   assignees, 
whether  agreeable  to  him  or  not.    Nothing  can  be  more 
effectual,  in  securing  the  faithful  performance  of  a  con- 
tract of  this  kind,  than  the  right  of  the  parent  to  revest  the 
entire  estate  in  himself  upon  a  breach  by  the  son,  in  put- 
ting himself  in  a  position  where  he  is  unable  to  comply 
with  his  contract.     The  rule  which  holds  the  child  to  a 
strict  performance  of  his  part  of  the  contract,  and  gives 
the  parent  the  right  to  recall  the  gift  if  he  fails,  is  founded 
upon  obvious  principles  of  justice  and  right,  and  is  the 
only  rule,  it  seems  to  us,  which  will  preserve  the  rights  of  a 
parent  who  enters  into  a  contract  of  the  character  now 
under  consideration." 

We  think  there  is  also  another  reason  why  the  plaintiff 
is  entitled  to  be  revested  with  title.  The  covenants  of  the 
grantees  to  support  and  maintain  the  plaintiff  were  per- 
sonal and  died  with  them.  The  happening  of  that  event 
put  an  end  to  the  obligation.  Bishop  v.  Aldrich,  supra. 
TTpon  principle,  the  question  does  not  differ  from  the  one 
we  have  just  discussed.  The  right  of  the  parent  to  a 
return  rests  in  either  case  upon  the  failure  of  considera- 
tion^ and  inability  of  his  child  to  render  the  service  or 
perform  the  condition  upon  which  he  was  intrusted  with 
the  property. 

Kespondent  Jacobus,  having  constructive  notice  of  the 
conditions   and  covenants  contained   in   the   deed  from 
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plaintiff,  occupies  no  better  position  than  liis  oo-respondent 
Ferrier. 

We  think  the  decree  in  the  former  case  constitutes  no 
bar  to  plaintiff^s  recovery  upon  the  grounds  herein  dis- 
cussed. As  already  noticed,  the  rescission  in  the  other 
action  was  claimed  solely  upon  the  ground  of  failure  to 
furnish  support,  and  the  effect  of  the  conveyance  to  re- 
spondent Jacobus,  or  of  the  death  of  the  ^antees,  appears 
not  to  have  been  considered  or  determined  by  the  court 

Our  conclusion  is  that  upon  the  allegations  of  the  com- 
plaint the  plaintiff  is  entitled  to  a  cancellation  of  the  in- 
struments herein  referred  to.  The  cause  will  be  remanded, 
and  the  superior  court  directed  to  overrule  the  demurrers 
to  the  second  cause  of  action.    Reversed  accordingly. 

Scott,  C.  J.,  and  Dunbab,  Reavis  and  Ain>EBs,  JJ., 
concur. 


[No.  3024.    Decided  January  9, 1899.1 

The  State  of  Washington,  Respondent,  v.  Aused  J. 

Symes,  Appellant. 

HOMICn>E — ^BESISTHTQ  AlKBEST — ^EVIDENCE. 

Under  the  statutes  of  this  state,  as  at  common  law.  an  oAeer 
may,  without  a  warrant,  arrest  a  person  against  whom  he  knowi 
there  Is  a  charge  of  felony  pending  in  another  county. 

The  Illegality  of  an  attempted  arrest  constitutes  no  defense 
for  the  killing  of  the  person  making  the  arrest,  but  renders  the 
one  committing  the  homicide  guilty  of  manslaughter. 

Upon  the  trial  of  a  defendant  charged  with  killing  an  ofBoar 
while  resisting  arrest,  where  the  officer  had  cause  to  suspect  the 
defendant,  evidence  that  the  defendant  was  Innocent  of  the 
crime  for  which  the  arrest  was  attempted,  Is  Inadmissible. 

The  admission  In  evidence  of  the  warrant  upon  which  the 
I  accused  was  arrested,  is  not  erroneous,  even  if  void  upon  its 
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tece.  In  a  prosecution  for  killing  an  officer  who  had  arrested  the 
defendant  upon  the  charge  alleged  in  the  warrant 

Appeal  from  Superior  Court,  Whitman  County. — ^Hon. 
WiuuLAM  MoDoKAU),  Judgo.    Affirmed. 

M.  0.  Reed  (Wyman  £  Neill,  of  counsel) ^  for  appel- 
lant. 

0.  B.  Holcomb,  Prosecuting  Attorney,  and  W.  W.  Zent, 
for  The  State. 

The  opinion  of  the  court  was  delivered  by 

GoBDON,  J. — This  is  a  second  appeal.  On  the  former 
hearing  a  judgment  of  conviction  of  murder  in  the  first 
degree  was  set  aside.  17  Wash.  596  (50  Pac  487).  The 
present  appeal  is  from  a  conviction  of  manslaughter.  The 
motions  of  the  prosecuting  attorney  to  strike  the  statement 
of  facts  and  also  to  dismiss  the  appeal  are  considered  as 
being  without  merit,  and  they  are  denied.  There  are  nine 
specific  assignments  of  error.  The  first,  second  and  third 
relate  to  instructions  given  by  the  court  and  excepted  to 
bj  the  appellant  The  fourth,  fifth  and  sixth  relate  to  the 
admission  and  rejection  of  evidence  at  the  trial.  The 
seventh,  eighth  and  ninth  refer  to  instructions  requested  by 
the  appellant,  and  refused  by  the  court 

It  appears  that  in  1895  the  deceased  was  a  qualified  and 
acting  constable  of  the  coimty  of  Lincoln;  that  in  June 
of  that  year  a  complaint  on  oath  was  made  before  a  justice 
of  the  peace  for  Adams  county,  which  adjoins  Lincoln, 
charging  the  appellant  with  the  crime  of  grand  larceny, 
and  that  a  warrant  was  thereupon  issued  and  subsequently 
delivered  to  the  sheriff  of  that  county  for  service,  and  that 
the  sheriff  thereupon  notified  the  deceased  that  he  held 
such  warrant.  About  three  weeks  after  the  issuance  of  the 
warrant,  and  about  four  days  after  the  deceased  had  been 
notified  by  the  sheriff  that  he  held  the  same,  the  deceased 
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met  the  appellant    in  the  town  of  Sprague,  in  Linooln 
county,  and  proceeded  to  place  him  under  arrest,  the  appel- 
lant submitting  thereto  under  protest    The  evidence  is  con- 
flicting as  to  whether  the  appellant  requested  the  deceased 
to  take  him  to  the  town  of  Ritzville,  in  Adams  county  (the 
coimty  in  which  the  charge  was  pending),  or  whether  he 
was  compelled  by  the  deceased  to  accompany  him,  but  at 
all  events  the  deceased  started  with  his  prisoner  for  that 
place.     They  journeyed  upon  horseback,  the  horse  that 
appellant  rode  being  tied  to  the  saddle  of  deceased.     At 
the  time  of  his  arrest  the  appellant  delivered  to  the  officer 
a  revolver,  but  retained  a  second  revolver,  which  was  con- 
cealed in  an  inner  pocket.    At  a  point  on  the  road  about 
midway  between  the  two  towns,  the  appellant  killed  the 
officer,  and  thereupon  fled  the  country.     There  were  six 
bullets  fired  into  the  body  of  the  deceased;  three  were  in 
the  right  shoulder  blade  from  the  rear,  one  in  the  right 
hip  and  one  in  the  left  hip,  both  fired  from  the  rear,  and 
the  sixth  in  the  right  cheek.    The  theory  of  the  defense  is 
that  the  deceased  made  a  pretense  of  arresting  appellant 
for  the  purpose  of  enabling  him  to  get  appellant  out  of 
town  and  there  kill  him,  that  there  was  enmity  between 
them,  that  Conlee  was  acting  without  a  warrant,  that  the 
arrest  and  detention  of  the  appellant  was  illegal,  and  that 
the  killing  was  in  lawful  defense  of  his  life  and  liberty. 

The  first  question  we  will  consider  is  the  right  of  an 
officer,  acting  without  a  warrant,  to  arrest  a  person  against 
whom  he  knows  there  is  a  charge  of  felony  pending  in 
another  county.  To  a  better  understanding  of  the  appel- 
lant's position  in  this  respect,  we  set  out  the  instructions 
which  were  requested  by  him : 

"  1.  No  officer  or  person  has  the  right  in  this  state  to  ar- 
rest another  without  he  has  a  warrant  then  in  his 
possession  for  that  person's  arrest ;  except  where  the  crime 
for  which  the  arrest  is  made  is  committed  in  his  presence. 
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and  then  only  on  immediate  and  continued  pursuit  of  the 
person  committing  the  crime,  and  any  arrest  made  without 
a  warrant,  except  in  the  case  where  the  crime  is  committed 
in  his  presence,  and  on  immediate  and  continued  pursuit, 
is  an  illegal  arrest. 

"2.  It  matters  not  that  a  warrant  may  in  fact  have  been 
issued  for  the  arrest  of  the  person  so  arrested,  no  person 
can  claim  the  protection  of  such  warrant  in  making  an 
arrest  under  it,  unless  he  has  it  in  his  possession,  and  an 
officer  making  an  arrest,  must  inform  the  defendant  that 
he  acts  under  authority  of  a  warrant,  and  must  also  show 
the  warrant,  if  required. 

"  3.  An  arrest  without  a  warrant  being  illegal,  any  per- 
son whom  an  officer  attempts  to  arrest,  except  where  the 
crime  was  committed  in  his  presence,  as  before  stated,  hav- 
ing in  his  possession  no  warrant  of  arrest  for  such  person, 
may  lawfully  resist  such  attempted  arrest,  and  in  so  resist- 
ing, may  use  all  the  necessary  force  to  resist  such  an  at- 
tempted arrest  as  is  necessary  for  that  purpose ;  and  in  so 
doing  he  violates  no  law  of  the  state  of  Washington." 


We  think  these  instructions  were  properly  refused.  At 
common  law  an  officer  had  the  right,  and  it  was  his  dutv, 
even  without  a  warrant,  to  arrest  for  a  past  felony.  Whar- 
ton, Criminal  Pleading  and  Practice  (9th  ed.),  §  8; 
1  Bishop,  New  Criminal  Procedure,  §  181.  The  rule  is 
thus  stated  by  Wharton,  §  8,  supra: 

'*  Sheriffs,  constables,  and  officers  of  the  police,  are  not 
only  authorized  to  arrest  public  offenders  without  warrant, 
but  are  required  to  do  so,  if  there  be  reasonable  ground  for 
suspicion." 

The  distinction  between  an  arrest  made  by  a  private 
person  and  one  made  by  an  officer  acting  without  a  war- 
rant for  a  past  felony  is  stated  by  Bishop  (1  New  Criminal 
Procedure,  §  181,  subd.  2),  as  follows: 

"  Should  the  one  arrested  not  be  proved  guilty,  the  pri- 
vate person  will  not  be  justified  unless  an  offense  had  been 
oonunitted  by  some  one ;  while  the  officer  is  justified  though 
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no  offense  had  been  committed;  yet  both  must  hare  had 
reasonable  cause  to  suspect  the  one  apprehended." 

The  rule  of  the  common  law  on  this  subject  has  not  been 
modified  or  abrogated  by  the  legislation  of  this  state.  BaL 
Code,  §  6869  (1  Hill's  Code,  §  1557),  which  authorizes 
the  magistrate  issuing  a  warrant  to  indorse  thereon  an 
order  authorizing  service  thereof  by  telegraph,  and  which 
makes  it  the  duty  of  the  officer  receiving  such  telegraphic 
copy  to  arrest  the  person  therein  named,  is  permissive  and 
not  restrictive.  It  is  not  to  be  supposed  that  the  legislature 
intended  to  alter  the  rule  of  the  common  law  which  author- 
izes a  peace  officer  without  a  warrant  to  arrest  for  a  past 
felony  a  person  whom  he  knows  to  be  accused  thereof.  It 
would  be  most  unfortunate,  if  such  were  not  the  law ;  and 
the  facility  for  escape  which  any  different  rule  would 
afford  is  a  sufficient  reason  for  assuming,  in  the  absence  of 
express  legislation,  that  the  legislature  was  content  with 
the  rule  of  the  common  law.  Upon  this  phase  of  the  case 
we  think  the  court  correctly  charged  the  law  in  the  follow- 
ing instruction : 

"  You  are  further  instructed,  that  under  the  law  of  this 
state,  any  qualified  and  acting  constable  is  authorized  to 
arrest  any  person  whom  he  finds  within  his  county,  either 
upon  a  warrant  in  his  possession,  or  when  he  has  knowl- 
edge that  a  warrant  has  been  issued  upon  a  charge  of 
felony  by  proper  authority  in  any  county  within  this  state ; 
and  if  a  warrant  for  a  felony  has  been  issued  by  proper 
authority  in  any  other  county  than  the  one  for  which  and 
in  which  said  constable  is  acting,  he  is  authorized,  under 
the  law,  to  detain  the  person  so  arrested  by  him  and  notify 
the  officer  holding  the  warrant  in  the  neighboring  county 
of  his  arrest ;  and  if  a  party,  so  arrested  upon  a  warrant 
for  an  alleged  felony,  requests  the  constable  so  arresting 
him,  to  convey  him  to  the  county  where  the  alleged  felony 
has  been  committed,  then  the  constable  is  authorized,  under 
the  law,  to  take  the  person  so  arrested  to  the  neighboring 
county  and  turn  him  over  to  the  officer  holding  the 
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rant  in  said  neighboring  county;  and  the  prisoner  is  not 
authorized  by  law  to  resist  said  officer  while  said  constable 
is  conveying  him  to  the  county  where  the  crime  is  alleged 
to  have  been  committed,  providing  that  the  constable  acts 
in  perfect  good  faith  in  so  arresting  him  and  conveying  the 
prisoner,  and  with  no  other  object  in  view  than  that  to 
apprehend  and  take  into  custody  a  person  whom  he  knows 
to  be  charged  with  a  felony  and  for  whom  he  knows  there 
is  an  unexecuted  warrant  for  such  person's  arrest.  And 
if  you  find  from  the  evidence  in  this  case  that  the  deceased, 
Louis  A.  Conlee,  on  the  24th  day  of  June,  1895,  knew 
that  there  was  an  unexecuted  warrant  in  existence  in 
Adams  county,  Washington,  for  the  arrest  of  the  defend- 
ant, Alfred  J.  Symes,  for  a  felony  alleged  to  have  been 
committed  in  Adams  county,  Washington,  and  you  further 
find  that  the  deceased  Louis  A.  Conlee  was  then  a  qualified 
and  acting  constable  in  Lincoln  county,  and  that  upon 
said  24th  day  of  June,  1895,  the  said  Louis  A.  Conlee, 
as  a  constable  of  Lincoln  county,  acting  upon  his  knowl- 
edge of  the  existence  of  the  warrant  for  the  arrest  of  the 
defiendant,  did  then  and  there  arrest  the  defendant,  and 
you  further  find  that  the  defendant  consented  to  go  with 
the  said  Louis  A.  Conlee  from  Lincoln  county  to  Adams 
county,  then  the  court  instructs  you  that  the  defendant 
had  no  right  to  resist  the  said  Louis  A.  Conlee  on  the  road 
from  Lincoln  county  to  the  point  of  their  destination  in 
Adams  county,  and  in  resisting  him,  the  said  Louis  A. 
Conlee,  to  shoot  and  kill  him,  if  you  find  from  the  evidence 
that  he  did  shoot  and  kill  him,  unless  such  shooting  was 
done  by  the  defendant  to  protect  his  own  life  or  to  save 
himself  from  great  bodily  injury." 

But,  while  the  decision  of  this  question  becomes  impor- 
tant in  determining  the  proper  course  of  criminal  pro- 
cedure, its  importance  in  this  case  is  not  so  apparent,  be- 
cause, if  it  is  conceded  that  an  arrest  without  a  warrant  is 
illegal,  it  does  not  follow  that  a  person  resisting  such 
arrest  may  lawfullv  kill  the  one  so  attempting  it.  While 
the  illegality  of  the  attempted  arrest  might  affect  the  de- 
gree of  the  homicide,  it  would  not  constitute  a  defense  to 
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the  killing.  The  general  rnle  is  that  a  homicide  com- 
mitted in  resisting  an  illegal  arrest  is  manslaughter 
merely. 

While  there  are  eases  to  be  found  in  which  it  is  held  that 
a  person  may  lawfully  kill,  rather  than  submit  to  an  un- 
lawful arrest,  we  think  they  are  not  in  harmony  with  the 
great  weight  of  authority  on  the  subject,  and  reason  and 
good  sense  forbid  the  use  of  a  deadly  weapon,  unless  in 
defense  of  life,  or  to  avoid  great  bodily  harm.  Roberts  v. 
State,  14  Mo.  188  (55  Am.  Dec.  97') :  Rafferty  v.  People, 
69  111.  Ill  (18  Am.  Eep.  601) ;  2  Bishop,  Criminal  Law, 
§  652 ;  1  Bishop,  Criminal  Law,  §  868 ;  1  Wharton,  Crim- 
inal Law  (9th  ed.),  §  414;  1  Wharton,  Criminal  Pleading 
and  Practice  (9th  ed.),  §  13;  Kerr,  Homicide,  §§  98,  189. 

See,  also,  1  Am.  &  Eng.  Enc.  Law,  p.  751,  and  the  au- 
thorities there  cited. 

The  reason  for  the  rule  is  stated  in  Briggs  v.  Common- 
wealth, 82  Va.  564,  as  follows: 

"  In  principle,  life  and  liberty  stand  on  substantially 
one  foundation,  life  being  valueless  without  liberty.  And 
the  reason  why  a  man  may  not  oppose  an  attempt  on  his 
liberty  by  the  same  extreme  measures  permissible  in  an 
attempt  on  his  life,  may  be  because  liberty  may  be  secured 
by  a  resort  to  the  laws.  .  .  .  So,  one  who,  excited 
in  resisting  the  outrage  of  an  illegal  arrest,  kills  the  ag- 
gressor with  a  deadly  weapon,  commits  only  manslaughter, 
unless  acting  from  express  malice." 

Of  this  rule  which  holds  that  an  attempt  to  take  away 
one's  liberty  may  not  be  resisted  to  the  death,  Bishop  says : 

"  If  one,  even  an  officer,  undertakes  to  ai^rest  another 
unlawfully,  the  latter  may  resist  him.  He  has  no  protec- 
tion from  his  office,  or  from  the  fact  that  the  other  is  an 
offender.  But  the  doctrine  already  stated  that  nothing 
short  of  an  endeavor  to  destroy  life  or  inflict  great  hodily 
harm  will  justify  the  talcing  of  life,  prevails  in  this  case; 
so  that  if  the  person  thus  being  unlawfully  arrested  kills 
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the  aggressor  in  resisting^  he  commits  thereby  the  lower 
degree  of  felonious  homicide  called  manslaughter. 

And  the  reason  why  a  man  may  not  oppose  an  attempt 
on  his  liberty  by  the  same  extreme  measures  permissible 
in  an  attempt  on  his  life,  appears  to  be  because  liberty  can 
be  secured  by  a  resort  to  the  laws.  1  Bishop,  Criminal 
Law,  §  868. 

In  contemplation  of  the  verdict,  it  will  be  seen  that  the 
failure  to  charge,  in  the  language  of  appellant's  request, 
that  ''no  officer  or  person  has  the  right  in  this  state  to 
arrest  another  without  he  has  a  warrant,"  etc.,  worked  no 
prejudice,  because,  if  the  law  is  correctly  stated  in  the 
request, — ^which  we  do  not  concede, — ^the  only  purpose  the 
instruction  could  serve  would  be  to  reduce  the  homicide 
to  the  degree  of  manslaughter. 

At  the  trial  the  defendant  offered  to  show  that  he  was 
not,  in  fact,  guilty  of  the  larceny  charged  against  him. 
The  testimony  was  rejected,  and  we  think  properly  so.  It 
being  conceded  that  the  deceased  was  an  officer,  he  was  not 
obliged  to  know  that  the  defendant  was  in  fact  guilty  of 
the  charge  alleged  against  him ;  but  it  was  sufficient,  at  the 
most,  that  he  knew  of  the  pendency  of  the  charge  and  of 
the  outstanding  warrant 

Over  the  objection  of  the  appellant,  the  court  permitted 
the  warrant  to  be  given  in  evidence.  Appellant  urges  that 
the  warrant  is  void  upon  its  face,  because  it  does  not  run 
in  the  name  of  the  state  of  Washington,  as  required  by 
§  27,  art.  4,  of  the  constitution,  and  for  the  further  reason 
that  the  warrant  does  not  charge  an  offense.  These  objec- 
tions cannot  avail  the  defendant.  Boyd  v.  State,  17  Ga. 
199.  And,  under  the  authorities  above  cited,  the  killing 
would  be  manslaughter,  even  if  the  warrant  was  abso- 
lutely void. 

Upon  the  subject  of  self-defense  we  think  the  charge  of 
the  court  was  full  and  fair.     The  sufficiency  of  the  evi- 
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dence  is  not  questioned  on  this  appeal, — ^at  least,  there  is 
no  assignment  or  specification  of  error  in  that  particular. 
The  verdict  is  amply  supported  by  the  evidence, — ^indeed, 
we  think  it  as  favorable  as  the  defendant  could  have  ex- 
pected,— and  the  judgment  of  conviction  must  be  affirmed. 

Scott,  C.  J.,  and  Dunbar,  Reavis  and  Andebs,  JJ., 
concur. 


[No.  3088.    Decided  January  10, 1809.] 

Geobge  Gebhabd,  Respondent,  v.  Habby  Wobbell  et  al.. 

Appellants. 

nSHEBDBS — ^WATEBS  OF  FUGET  SOUND — BIGHT  TO  SET-ITET  UCEKSB — 
ASSIGNMENT  OF  LICENSE — FINDINGS  OF  COUBT — EBBONEOUB  OONCLU- 
SIONS  OF  LAW — ^HOW  FAB  BINDING. 

Under  Laws  1897,  p.  218,  S  7  (Bal.  Code,  §  3353),  traps  and 
pound  nets  are  recognised  as  the  only  fixed  appliances  for  which 
licenses  may  be  issued  for  fishing  locations  in  the  waters  of 
Puget  Sound. 

A  decree  which  coincides  with,  and  is  fully  supported  by, 
correct  findings  of  fact,  will  not  be  set  aside  because  the  court 
has  erred  in  some  of  its  conclusions  of  law.  under  Code  Proc* 
fi  380  (Bal.  Code,  S  5030),  making  the  findings  of  fact  in  aa 
action  tried  by  the  court  correspond  with  the  verdict  of  a  Jury; 
nor  is  an  incorrect  conclusion  of  law,  unezcepted  to,  binding  on 
the  appellate  court 

Where  notice  is  not  given  to  the  fish  commissioner  of  an 
attempted  transfer  of  a  fishing  license  and  of  the  location  and 
appliances  in  use  thereunder,  the  person  attempting  to  transf^ 
is  guilty  of  a  misdemeanor,  under  Laws  1897,  p.  215,  §  8  (BaL 
Code,  9  3349),  and  such  attempted  transfer  amounts  to  an  aban- 
donment of  the  location  and  can  confer  no  rights  upon  the 
assignee. 

Appeal  from  Superior  Court,  Whatcom  County. — ^Hon. 
HiBAM  E.  Hadley,  Judge.    Affirmed. 
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Kerr  &  McCord,  for  appellants. 

Fairchild  &  Bruce,  and  Dorr  &  Hadley,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

GoEDON,  0.  J. — ^Defendants  have  appealed  from  a  de- 
cree of  the  superior  court  of  Whatcom  county  enjoining 
them  from  interfering  with  plaintifiF  in  the  use  of  a  fishing 
location  in  the  waters  of  Puget  Sound.     The  correctness 
of  the  findings  of  fact  is  not  seriously  questioned,  a  por- 
tion only  of  a  single  finding  being  urged  as  unsupported 
by  the  evidence.     That  portion  we  consider  quite  imma- 
terial to  a  proper  disposition  of  the  case,  and,  inasmuch 
as  the  error  in  the  finding  is  not  discussed  in  the  brief,  we 
would  be  justified  in  refusing  to  consider  it,  even  if  it 
were  regarded  material.    However,  we  think  the  evidence 
sustains  the  finding.     The  decree  must  be  affirmed  for 
numerous  reasons.      It  appears  from  the  record  that  the 
plaintiff  bases  his  right  upon  a  location  made  on  the  31st 
day  of  December,  1897,  under  pound  net  license  No.  1663, 
issued  to  him  by  the  fish  commissioner  of  the  state.    The 
location  was  made  by  driving  piles  and  placing  the  license 
number  thereon,  as  required    by  law.     The    defendants 
claim  under  the  set  net  license  issued  to  defendant  Worrell 
in  June,  1897,  under  which,  it  is  claimed,  Worrell  made 
a  location  of  the  premises  in  question  in  the  month  of  No- 
vember, 1897.  Thereafter,  Worrell  assigned  his  license  and 
location  to  appellant  Steele,  who  had  theretofore,  viz.,  in 
!Xfarch,1897,received  from  the  fish  commissioner  pound  net 
fishing  license  No.  347.    On  April  3, 1898,  Steele  removed 
the  set  net  numbers  from  the  location,  and  substituted  for 
the  set  net  numbers  his  pound  net  license  No.  347.    This 
latter  license,  as  a  matter  of  fact,  had  expired  prior  to  such 
substitution,  although    Steele    appears  not  to  have  been 
aware  of  that  fact  at  the  time  of  making  the  change.    Sub- 
sequently, to-wit,  on  April  18, 1898,  Steele  procured  a  new 
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pound  net  license,  No.  583,  in  renewal  of  license  No.  347, 
and  thereupon  renewed  his  location  of  the  premises  bj 
driving  more  piles  and  placing  the  number  of  license  No. 
533  thereon.  So  that  appellants'  claim  is  based  upon  set 
net  license  from  November,  1897,  to  April  3,  1898,  pound 
net  license  No.  347  from  April  3,  1898,  to  April  18, 1898, 
and  pound  net  license  No.  533  from  April  18,  1898,  down 
to  the  time  of  the  trial.  We  think  that  under  the  pro- 
visions of  the  statute  (§  7,  p.  218,  Laws  1897,  BaL  Code, 
§  3353),  a  location  can  be  reserved  or  protected  for  but  two 
devices  or  appliances,  viz.,  "traps  or  pound  nets,"  and  that 
the  reservation  of  a  location  under  a  set  net  license  is  not 
authorized  by  the  statute.  That  much  of  §  7  as  applies 
to  the  present  case  is  as  follows : 

"Any  person  or  corporation,  after  having  obtained  a 
license  as  provided  for  in  this  act,  shall  indicate  locations 
for  traps  or  pound  nets  made  under  such  license,  by  driv- 
ing at  least  three  substantial  piles  thereon." 

The  same  section  fixes  the  license  fee  to  be  paid  for  each 
pound  net  (except  on  the  Columbia  river  or  on  Willapa 
harbor)  at  twenty-five  dollars  and  each  set  net  at  one 
dollar.  The  case  of  Walker  v.  Stone,  17  Wash-  578  (50 
Pac.  488),  arose  under  the  statute  of  1893.  That  case  re- 
lated to  rights  upon  the  Columbia  river.  The  act  of  1893, 
which  governed  that  case,  distinctly  named  the  set  net  as  a 
fixed  appliance.  But  §  7,  supra,  of  the  present  act,  which 
is  the  only  authority  at  present  to  be  found  in  the  law 
authorizing  the  reservation  of  a  fishing  location  in  the 
waters  of  Puget  Sound,  limits  the  right  to  ^^ocations  for 
traps  or  pound  nets."  It  seems  clear,  therefore,  that  the 
appellants  could  not,  under  a  set  net  license,  appropriate 
a  location  for  the  operation  of  such  net.  In  the  absence 
of  any  statute  upon  the  subject,  no  exclusive  right  to  any 
portion  of  the  fishing  district  could  be  appropriated  by  any 
one,  the  right  being  common  to  all ;  and  the  statute  which 
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authorizes  reservatioiLB  to  be  made  does  not  extend  the  right 
to  the  holder  of  a  set  net  license.  This  view  is  further 
strengthened  by  a  still  further  reference  to  the  respective 
acts  of  1893  and  1897  upon  the  subject.  Section  5  of  the 
act  of  1897  (Bal.  Code,  §  3351)  is  a  re^nactment  of  the 
act  of  1893,  omitting  in  the  re-enactment  the  words  "set 
nets  and  weirs''  in  the  enumeration  of  fixed  appliances 
authorized  to  be  constructed  within  the  waters  of  Puget 
Sound,  but  retaining  them  in  the  enumeration  of  the  fixed 
appliances  authorized  in  the  Columbia  river.  These  omis- 
sions, both  in  §  5  and  §  7  of  the  present  act,  are  very  sig- 
nificant and  plainly  indicate  that  the  legislature  recog- 
nized a  distinction  between  the  natural  conditions  existing 
in  the  two  districts.  The  swift  current  of  a  mighty  river 
like  the  Columbia,  abounding  in  whirlpools  and  rapids, 
affords  facilities  for  the  'use  of  set  nets  almost,  if  not 
entirely,  unknown  to  the  placid  waters  of  the  Sound. 

But  appellants  insist  that  this  court  is  not  at  liberty  to 
determine  the  character  of  a  set  net,  because  the  trial  court 
concluded  that  a  set  net  was  a  fixed  appliance,  and  a  loca- 
tion therefor  might  be  indicated  by  driving  piles,  etc.,  and 
such  conclusion  was  not  excepted  to  by  the  respondent. 
We  cannot  agree  with  the  position  thus  taken,  and,  as  there 
seems  to  be  room  for  a  difference  of  opinion  in  regard  to 
this  subject,  we  deem  it  important  to  determine  whether 
a  decree,  which  coincides  with,  and  is  fully  supported  by, 
correct  findings  of  fact,  can  be  set  aside  because  the  court 
has  erred  in  some  of  the  numerous  conclusions  thereon. 
Findings  of  fact  in  an  action  tried  to  the  court,  either 
legal  or  equitable,  correspond  with  the  verdict  of  the  jury. 
In  §  6030,  BaL  Code  (2  Hill's  Code,  §  380),  it  is  stated 
that  '^the  finding  of  the  court  upon  the  facts  shall  be 
deemed  a  verdict/'  While  it  is  proper  practice  to  make 
separate  conclusions,  yet  the  findings  of  fact  must  be  con- 
sidered as  controlling  the  conclusions  of  law,  and  thevjudg- 
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ment  or  decree  must  accord  with  the  findings;  and,  if  it 
does  so  accord,  it  is  quite  immaterial  that  it  is  inconsistent 
with  a  particular  conclusion.  In  other  words,  the  findings 
of  fact  must  be  given  the  force  of  a  special  verdict,  and  the 
conclusions  of  law  that  of  a  general  verdict,  and  it  is  ele- 
mentary that  the  special  verdict  will  control  the  general 
one.    Willey  v.  Morrow,  1  Wash.  T.  478. 

Another  reason  requiring  an  affirmance  is  that  whatever 
right  WorreU  had  to  the  location  in  question  under  his 
set  net  license  became  forfeited  when  he  attempted  to 
transfer  the  license  to  Steele.  Section  3  of  the  act  of  1897, 
supra  (BaL  Code,  §  3349),  permits  licenses  to  be  assigned 
or  transferred  "to  any  person  or  corporation  entitled  to 
hold  licenses  under  the  provisions  of  this  act  when  any  of 
the  aforesaid  mentioned  appliances  for  fishing  are  sold  or 
transferred ;  but  notice  must  be  given  to  the  fish  commis- 
sioner of  said  transfer  or  assignment  by  the  transferee 
within  twenty  days  from  the  date  of  said  transfer  or  as- 
signment." The  section  further  provides  that  any  person 
violating  any  of  its  provisions  shall  be  guilty  of  misde- 
meanor. It  is  not  claimed  that  there  was  any  attempt  to 
comply  with  these  provisions,  and  the  attempt  to  transfer 
under  such  circumstances  amounted  to  an  abandonment 
of  the  location,  so  far  as  Worrell  is  concerned,  and  con- 
ferred no  right  upon  Steele.  The  subsequent  location  or 
attempted  location  of  the  premises  by  Steele  on  a  pound 
net  license  came  too  late,  because,  as  hereinbefore  stated, 
the  right  of  the  plaintiff  had  attached.  And  still  again, 
even  if  Worrell  had  a  right  to  reserve  the  location  under 
his  set  net  license,  and  if  his  attempted  transfer  of  the 
license  and  evidence  of  location  could  be  apheld  by  rights 
thereunder,  the  right  was  lost  upon  April  3,  1898,  by  the 
removal  of  the  number  of  the  set  net  license  location  and 
the  substitution  of  the  number  of  the  poimd  net  license, 
347,  which    had    theretofore  expired.     So  that,  viewed 
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from  any  standpomt,  Steele  had  no  legal  right  to  hold  the 
location  in  question  from  April  3,  1898,  until  April  18, 
1898.  And  during  that  entire  time  the  location  bore  the 
number  of  plaintifPs  license  and  the  other  evidence  neces- 
sary and  essential  to  a  valid  location  under  §  7,  supra. 
We  deem  it  unnecessary  to  extend  the  discussion.  For  the 
reasons  stated  the  decree  must  be  affirmed. 

DuNBAB,  Akdebs  and  Beavis,  JJ.,  concur. 


ISo.  3115.  Decided  .January  12, 1899.1 

John  Pstebson,  Respondent,  v.  John  G.  Johnson  et  ux.. 

Appellants. 

FI3VDINGS  OF  FACT — ^REFUSAL  TO  MAKE — ^FORECLOSURE  OF  MORTGAGE — 

APPLICATION  OF  ACCOUNT  TO  INTEREST. 

The  court's  refusal  to  make  findings  of  fact  based  upon  mat- 
ters not  disputed  in  the  pleadings  cannot  be  urged  as  error. 

Where  there  is  no  agreement  between  a  mortgagor  and  mort- 
gragee  that  the  indebtedness  of  the  latter  to  the  former  arising 
from  a  balance  of  a  mutual  account  between  them  in  other  mat- 
ters shall  be  applied  upon  the  mortgage  debt,  the  mortgagor 
cannot  set  up  such  indebtedness  to  him  as  a  defense  against 
foreclosure  proceedings  instituted  by  reason  of  his  failure  to 
pay  an  overdue  installment  of  interest 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
William  E.  Richabdson,  Judge.     Affirmed. 

W.  A.  Lewis,  for  appellants. 
U.  Fitzgerald,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Keavis,  J. — The  complaint  in  this  action  is  in  ordinary 
form  for  the  foreclosure  of  a  mortgage.     The  mortgage 
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was  executed  by  appellants  to  respondent,  plaintiff,  on  real 
estate  to  secure  the  payment  of  a  note  of  even  date,  due 
five  years  after  date,  with  interest  The  note  and  mort- 
gage contained  the  usual  provisions  that  upon  default  in 
the  payment  of  interest  the  whole  sum,  both  principal  and 
interest,  would  become  immediately  due  and  collectible  at 
the  option  of  the  holder.  The  complaint  allies  the  non- 
payment of  interest  due  and  demand  for  payment,  and  the 
election  to  declare  the  whole  sum  due.  The  answer  denied 
the  delivery  of  the  mortgage  to  respondent,  and  set  up  as 
defense  and  counterclaim  a  breach  of  warranty  by  re- 
spondent in  failure  to  pay  taxes  upon  the  property  which 
had  been  conveyed  by  respondent  to  appellants.  Appel- 
lants also  set  up  as  affirmative  defense  and  counterclaim 
that  appellants,  at  the  special  instance  and  request  of 
plaintiff,  sold  and  delivered  to  plaintiff  goods,  produce, 
lumber,  meats,  etc.,  at  the  agreed  price  of  $192.18,  no 
part  of  which  had  been  paid  except  the  sum  of  $32.15, 
leaving  a  balance  due  appellants  of  $160.03  on  such  ac- 
count, and  appellants  demand  that  the  suit  be  dismissed 
and  for  judgment  on  their  counterclaim.  Evidence  was 
heard  by  the  court,  and  a  judgment  rendered  foreclosing 
the  mortgage  and  decreeing  sale  of  the  mortgaged  prop- 
erty, and  deducting  the  counterclaim  allowed  appellants 
from  the  amount  of  the  judgment.  No  separate  findings 
of  fact  were  filed  by  the  court.  The  recitations  in  the 
decree  apparently  cover  the  material  facts  in  issue  by  the 
pleadings.  At  the  time  the  judgment  was  signed  the  ap- 
pellants presented  to  the  court  certain  proposed  findingR 
of  fact  and  conclusions  of  law,  and  requested  the  court  to 
make  such  findings  and  conclusions,  which  was  refused, 
and  appellants  excepted.  Some  of  the  findings  of  fact  so 
tendered  were  without  controversy  in  the  pleadings,  and 
some  of  them  not  supported  by  the  evidence  in  the  case, 
which  has  all  been  brought  here. 
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There  is  but  one  question  seriously  argued  by  counsel 
for  appellants.  It  is  insisted  that  the  amount  of  the  coun- 
tcrdaim  on  the  account  set  up  by  appellants  should  have 
been  applied  by  the  court  in  payment  of  interest  overdue 
on  the  note  which  the  mortgage  was  given  to  secure.  But, 
after  an  examination  of  the  authorities  cited  by  counsel 
for  appellants,  we  are  convinced  tiiat  the  judgment  in  the 
«uperior  court  was  correct!  It  is  nowhere  shown  in  the 
evidence  that  there  was  any  agreement  for  the  application 
of  the  value  of  the  items  in  the  account  furnished  to  re- 
spondent to  the  interest  due  on  the  note.  In  a  specific 
loan  for  five  years,  secured  by  mortgage,  it  would  not  fol- 
low as  a  matter  of  law  that  a  balance  of  an  outside  mutual 
account  between  the  mortgagee  and  mortgagor  should  be 
applied  upon  the  note  and  mortgage,  and  the  court  cannot 
arbitrarily  make  such  application,  if  the  parties  have 
evinced  no  intention  of  that  sort.  The  record  does  not 
disclose  that  specific  exception  was  taken  to  the  failure  of 
the  court  to  make  findings  of  fact,  but  the  exception  taken 
was  to  the  refusal  of  the  court  to  find  the  facts  proposed 
by  appellants.  The  material  fact  with  reference  to  the 
application  of  a  balance,  when  struck  on  the  account  be- 
tween the  parties,  to  the  interest  due  on  the  note  secured 
by  the  mortgage,  is  entirely  resolved  against  the  appellants 
by  the  evidence.  The  action  of  the  court  in  refusing  the 
finding  of  fact  supporting  appellants'  contention  in  this 
regard  was  correct.  The  superior  court  is  required  by  the 
statute  to  make  findings  of  fact  upon  all  the  material  issues 
in  an  equitable  cause  tried  by  it,  and  the  statute  requires 
fiuch  findings  to  be  separately  made.  This  rule  was  un- 
-questionably  adopted  in  aid  of  appeals  in  equitable  causes 
to  avoid  the  expense  of  bringing  a  transcript  of  the  testi- 
mony in  the  cause,  unless  it  should  be  required  if  the  facts 
were  dissented  from  by  either  party,  and  also  to  relieve 
the  labors  of  the  appellate  court  from  an  unnecessary  ex- 
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amination  of  a  record  where  the  findings  of  fact  made  by 
the  superior  court  are  accepted  by  the  parties,  or  to  reduce 
the  controversy  of  fact  merely  to  such  findings  as  are  spe- 
cifically excepted  to. 

Concluding  that  the   judgment  is  correct,  it  will  be 
affirmed. 

Gk>BDON,  C.  J.,  and  Andebs  and  Dunbab,  JJ.,  concur. 


[No.  3074.    Decided  January  10, 1890.] 

The  State  of  Washington,  Respondent,  v.  Weliiam 

Webb,  Appellant 

CBIMINAL    LAW — ^BEVIEW    ON    APPEAL — NEW    TBIAL — MISCONDUCT    OT 
JUBY — NEWLY-DISCOVERED    EVIDEXCB — SUBPBISE — ^VAUANCE. 

Where  only  a  portion  of  the  evidence  is  brought  up  on  appeal, 
the  presumption  on  the  record  is  that  the  evidence  was  sufficient 
to  justify  thp  verdict. 

The  court  is  warranted  in  denying  a  new  trial  on  the  ground 
of  the  misconduct  of  the  jury  when  the  showing  of  misconduct 
is  contradicted  by  the  members  of  the  Jury. 

The  discretion  of  the  trial  court  in  refusing  a  new  trial  on 
the  ground  of  newly  discovered  evidence  will  not  be  disturbed^ 
when  the  affidavits  for  the  motion  are  met  by  counter  affidavits. 

A  case  of  surprise,  sufficient  to  warrant  a  new  trial,  because 
the  evidence  at  the  trial  did  not  correspond  to  that  on  the  pre* 
liminary  examination  before  a  Justice  of  the  peace,  is  not  estab- 
lished, when  it  appears  that  the  witnesses  before  the  Justice,  the 
Justice  himself  and  one  of  defendant's  counsel,  who  was  preeent 
at  the  preliminary  examination,  were  all  present  at  the  trial. 

Inasmuch  as  the  distinction  between  principals  in  the  first 
and  second  degree  and  accessories  before  the  fact  has  been  abol- 
ished by  statute  in  this  state,  it  is  no  variance  for  an  informa- 
tion to  charge  defendant  as  a  principal  and  for  the  evidence  to 
show  that  he  was  guilty  in  the  second  degree  or  as  an  accesaoir 
before  the  fact. 
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Appeal  from  Superior  Court,  Stevens  County. — ^Hon. 
Chablss  H.  Nbai,  Judge.     Affirmed. 

Stayt  £  Rochford,  for  appellant. 

H.  O.  Kirhpatrick,  Prosecuting  Attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Eeavis^  J. — ^Appellant  was  charged  by  information 
with  robbery,  and,  by  a  jury,  found  guilty  as  charged. 
Only  the  testimony  of  the  prosecuting  witness  has  been 
brought  here  in  the  statement  of  facts,  although  it  is  stated 
that  a  number  of  other  witnesses  testified  upon  the  trial. 
It  may  be  proper  to  observe  that  the  presumption  on  the 
record  is  that  the  evidence  was  sufficient  to  justify  the 
verdict,  and,  there  being  no  objection  to  the  evidence  in- 
troduced, there  can  be  no  error  predicated  upon  the  nature 
of  the  evidence  or  its  sufficiency.  The  assignments  of 
error  relating  to  the  instructions  given  by  the  superior 
court  have  been  carefully  examined,  and  the  instructions, 
taken  together,  fairly  stated  the  law  of  the  case  as  founded 
upon  the  evidence  brought  here.  And  so  with  the  refusal 
of  the  instructions  tendered  by  the  defendant.  They  were 
nearly  all  covered  by  the  instructions  framed  by  the  court. 

Appellant  also  assigns  error  in  the  refusal  to  grant  the 
motion  for  a  new  trial.  The  court  was  fully  justified  in 
disregarding  the  affidavit  of  McDonald  as  to  statements 
made  by  two  of  the  jurors,  showing  misconduct  on  the 
part  of  the  jury.  A  stipulation  shows  that  it  was  contra- 
dicted by  the  members  of  the  jury.  Neither  will  the  dis- 
cretion of  the  superior  court  be  disturbed  in  its  refusal  to 
grant  a  new  trial  on  newly  discovered  evidence  as  shown 
bv  the  affidavits  filed  bv  defendant,  as  those  were  met  by 
counter  affidavits. 

We  do  not  think  a  case  of  surprise,  because  the  evidence 
was  not  the  same  at  the  trial  as  it  was  at  the  preliminary 
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examination,  is  made  out.  It  appears  that  the  same  wit- 
nesses who  testified  at  the  preliminary  examination  were 
present  and  testified  at  the  trial  of  the  case,  and  that  the 
justice  of  the  peace  before  whom  the  preliminary  exami- 
nation was  held  was  present  also,  and  that  one  of  the  coun- 
sel for  defendant,  who  was  present  at  the  preliminary 
examination,  was  also  present  at  the  trial  of  the  cause. 

Defendant  also  urges  that  the  information  charges  the 
defendant  with  the  crime  of  robbery  as  a  principal,  and 
that  the  evidence  of  the  prosecuting  witness  shows  that  the 
defendant  could  only  be  guilty  of  that  of  principal  of  the 
second  degree.  It  is  a  sufficient  answer  to  this  contention 
to  state  that  the  distinction  between  accessories  and  prin- 
cipals in  the  first  and  second  degree  is  abolished.  BaL 
Code,  §  6782  (2  HilFs  Code,  §  1189).  And  there  was  no 
material  variation  between  the  information  and  the  proof. 
Defendant  was  charged  as  principal  and  was  convicted  as 
such. 

On  the  record  here,  the  judgment  is  affirmed. 

GoBDON^  C.  J.,  and  Ai!n>£Bs  and  Dunbab^  JJ.,  ooncor. 
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[No.  3180.    Decided  January  19, 1809.1 

The  State  op  Washington,  on  the  Relation  of  Totvns- 
end  Oas  and  Electric  Light  Company,  v.  Sitpekiob 
CouBT  OF  Jeffebson  Countt. 

MAI7DAMUS — ^WHBN   LIES — BEMEDT   BY   APPEAI.. 

Mandamus  will  not  lie  to  compel  a  superior  court  to  assame 
Jurisdiction  of  a  contempt  proceeding,  where  defendants  had 
appealed  from  an  order  of  the  court  directing  them  as  officers  of 
a  city  to  issue  its  warrants  in  pajnoient  of  a  judgment,  and,  pend- 
ing such  appeal,  refused  to  comply  with  the  order  of  the  court, 
since  an  adequate  remedy  at  law  is  afforded  hy  the  appeal,  and 
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the  Issuance  of  the  extraordinary  writ  of  mandamus  is  unwar- 
ranted under  such  circumstances. 

Original  Application  for  Mandamus, 

Harry  Ballinger,  for  relator. 
A.  W.  Buddress,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

T>xmBXB,,  J. — This  is  a  proceeding  in  mandamus  to  com- 
pel the  superior  court  to  take  jurisdiction  of  a  contempt 
proceeding  to  enforce  a  judgment  of  that  court  wherein 
the  relator  was  plaintiff  and  one  D.  H.  Hill,  as  mayor, 
and  one  August  Dudenhauser,  as  clerk,  respectively,  of 
the  city  of  Port  Townsend,  were  defendants.  The  court 
below  in  that  proceeding  directed  that  a  writ  of  mandate 
issue  to  compel  the  defendants  to  issue  and  deliver  to 
plaintiff  current  expense  fund  warrants  of  said  city  to  pay 
a  judgment  against  said  city  theretofore  rendered  and  a 
claim  allowed  by  the  city  council  of  said  city,  it  not  being 
specified  in  the  judgment  what  fund  the  claim  should  be 
paid  from.  A  peremptory  writ  having  issued,  and  de- 
fendants having  refused  to  obey  it,  relator,  as  plaintiff, 
commenced  a  proceeding  against  them  for  contempt  in  the 
above-entitled  court.  The  court  refused  to  entertain  such 
proceedings  on  the  ground  that  the  defendant  had  ap- 
pealed, and  the  court  had  no  jurisdiction  to  enforce  the 
judgment.  The  defendants  served  and  filed  a  notice  of 
appeal,  but  gave  no  bond  or  security  on  appeal,  and  no 
bond  to  stay  proqpedings.  Two  questions  are  discussed 
by  the  relator,  namely:  (1)  Is  an  appeal  bond  necessary 
to  effectuate  such  appeal  ?  And  (2)  does  such  appeal  stay 
proceedings  without  a  bond  therefor,  supposing  the  appeal 
had  been  perfected  by  the  notice  ? 

In  the  oral  discussion  of  the  case  it  was  urged  by  the 
defendants,  in  addition  to  the  discussion  of  the  questions 
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above  mentioned^  that  the  writ  of  mandate  should  not  issue 
in  this  case,  for  the  reason  that  there  was  an  adequate 
remedy  by  appeal.  In  reply  to  this  proposition  it  is  in- 
sisted by  the  relator  that  this  question  has  been  settled 
adversely  to  the  defendants'  contention  by  many  decisions 
of  this  court,  and  that  the  extraordinary  remedies,  both  of 
prohibition  and  mandamus,  have  been  allowed  when  it 
appeared  that  the  court  either  refused  to  take  jurisdiction 
of  a  case  which  it  should  have  taken,  or  when  the  court 
was  acting  in  excess  of  its  jurisdiction.  It  must  be  con- 
fessed that  there  has  been  a  lack  of  uniformity  in  the 
decisions  of  this  court  on  this  question.  In  the  earlier 
cases,  notably  Board  of  Harbor  Line  Commissioners  r. 
State,  2  Wash.  530  (27  Pac.  550),  a  writ  of  prohibition 
was  refused  because  another  remedy  was  available.  Judge 
HoYT,  who  wrote  the  opinion  of  the  court  in  that  case, 
said: 

"  The  extraordinary  writ  of  prohibition  should  only  be 
granted  in  a  clear  case,  and  when  no  other  remedy  is  avail- 
able ;  and  I  am  of  the  opinion  that  petitioner  has  no  cause 
of  complaint;  and,  if  he  has,  I  am  not  satisfied  that  the 
ordinary  proceedings  in  law  or  equity  will  not  ultimately 
completely  protect  his  rights." 

In  State  ex  rel.  Reed  v.  Jones,  2  Wash.  662  (27  Pac. 
452,  26  Am.  St.  Rep.  897),  in  an  opinion  written  by  Chief 
Justice  Andeks,  it  was  held  that 

"  The  writ  of  prohibition  would  not  lie  to  restrain  courts 
having  original  jurisdiction  of  cases  in  equity  from  issu- 
ing injunctions  in  excess  of  their  jurisdiction,  when  there 
is  a  complete  remedy  by  appeal  from  any  final  luderment 
that  might  be  rendered  by  said  courts  in  such  cases." 

Since  that  time,  however,  many  cases  have  been  decideti 
where  the  writ  of  prohibition  issued  where  the  court  was 
proceeding  to  act  without  jurisdiction,  and  a  writ  of  man- 
date has  issued  where  the  court  refused  to  take  jurisdic- 
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tion  which  rightfully  belonged  to  it,  without  regard  to 
whether  an  adequate  remedy  existed  by  appeal  or  other- 
wise. We  have  become  satisfied,  however,  that  this  prac- 
tice is  not  in  consonance  with  the  best  authority,  and  is 
not  conducive  to  a  careful  and  close  investigation  of  causes 
by  this  court.  When  causes  are  regularly  appealed,  they 
are  presented  to  this  court  by  briefs,  which,  as  a  rule,  are 
carefully  prepared  by  the  attorneys  in  the  cases,  and  the 
court  has  an  opportunity  to  examine  them  with  more  de- 
liberation than  when  submitted,  as  they  are  under  the 
practice  which  has  lately  been  tolerated,  by  typewritten 
briefs,  which  cannot  be  preserved  in  the  records  of  the 
court.  Hence  hurried  decisions  are  necessarily  made, 
leading  sometimes  to  embarrassing  results.  We  think 
that  the  better  authority,  as  well  as  the  better  practice, 
precludes  the  issuance  of  these  writs  when  the  law  fur- 
nishes an  adequate  remedy.  In  the  last  case  above  re- 
ferred to,  viz..  State  ex  rel.  Reed  v.  Jones,  this  court 
quoted  from  §  770,  High,  Extraordinary  Remedies,  to  the 
effect  that  prohibition,  being  an  extraordinary  remedy,  is 
resorted  to  only  in  cases  where  the  usual  and  ordinary 
forms  of  remedy  are  insufficient  to  afford  redress;  and 
from  the  case  of  Ex  parte  Roundtree,  51  Ala.  51,  that: 

*^  If  the  court  is  one  of  established  jurisdiction,  a  plea 
that  the  subject-matter  of  a  particular  suit  lies  without  its 
jurisdiction,  or  that  the  party  is  not  amenable  to  its  cogni- 
zance, will  ordinarily  afford  full  relief.  But  when  the 
question  involves  the  legal  existence  and  construction  of 
a  court, — a  denial  of  all  jurisdiction,  and  not  of  the  par- 
ticular jurisdiction  proposed  to  be  exercised, — a  prohibi- 
tion, it  seems  to  us,  is  the  only  adequate  remedy." 

It  seems  to  us  now  that  this  is  a  clear  distinction  which 
ought  to  be  made,  and  that  the  rule  ought  not  to  be  ex- 
tended bevond  the  case  mentioned  above,  where  there  is  a 
denial  of  all  jurisdiction  which  involves  the  legal  exist- 
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ence  of  the  court  exercising  the  jurisdiction  complained  of. 
In  the  case  of  State  ex  rel.  Reed  v.  Jones,  supra,  the  court, 
after  quoting  from  the  Alabama  case  as  above  mentioned, 
said: 

'^  This,  it  appears  to  us,  is  a  clear  and  explicit  statement 
of  the  law,  and  the  language  is  peculiarly  applicable  to  the 
case  at  bar.  We  are  all  of  the  opinion  that  the  relators 
have  a  complete  remedy  by  appeal  from  any  final  judg- 
ment that  may  be  rendered  by  the  superior  court,  and  that 
there  is,  therefore,  no  necessity  for  resorting  to  the  extra- 
ordinary remedy  of  prohibition.'' 

Section  767  of  High's  Extraordinary  Legal  Remedies 
is  as  follows: 

"  It  follows  from  the  extraordinary  nature  of  the  rem- 
edy, as  already  considered,  that  the  exercise  of  the  juris- 
diction is  limited  to  cases  where  it  is  necessary  to  give  a 
general  superintendence  and  control  over  inferior  tribu- 
nals, and  it  is  never  allowed  except  in  cases  of  a  usurpa- 
tion or  abuse  of  power,  and  not  then  unless  other  existing 
remedies  are  inadequate  to  afford  relief." 

It  is  true  that  many  cases  are  cited  where  the  question 
of  jurisdiction  is  the  only  question  that  is  discussed,  and 
the  authority  above  quoted  discusses  this  question  with 
relation  only  to  jurisdiction;  but  the  whole  tenor  of  the 
discussion  and  of  the  cases  cited  shows  conclusively  that, 
after  the  question  of  jurisdiction,  or  want  or  jurisdiction, 
or  excess  of  jurisdiction  has  been  determined,  there  still 
remains  the  further  necessity  of  showing  that  an  adequate 
remedy  did  not  exist,  for  the  language  of  §  770  is  explicit, 
and  is  as  follows : 

"  Like  all  other  extraordinary  remedies,  prohibition  is 
granted  only  in  cases  where  the  usual  and  ordinary  forms 
of  remedy  are  insufficient  to  afford  redress.  And  it  is  a 
principle  of  universal  application,  and  one  which  lies  at 
the  very  foimdation  of  the  law  of  prohibition,  that  the 
jurisdiction  is  strictly  confined  to  cases  where  no  other 
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remedy  exists,  and  it  is  always  a  sufficient  reason  for  with- 
holding the  writ  that  the  party  aggrieved  has  another  and 
complete  remedy  at  law." 

And  it  is  just  as  plainly  stated  in  §  771  that  the  writ 
will  not  be  allowed  to  usurp  the  functions  or  office  of  an 
appeal.  This  rule  is  as  distinct  and  clear  and  universal 
as  the  other  rule  that  the  writ  cannot  be  employed  as  a 
process  for  the  correction  of  errors  of  inferior  tribunals. 
And  the  same  rule  applies  where  it  is  sought  by  mandamus 
to  compel  the  court  to  act.  It  is  not  only  necessary  that 
the  court  refuse  to  take  jurisdiction  where  jurisdiction 
properly  attaches  to  the  court,  but  it  must  also  be  shown 
that  no  adequate  remedy  exists  by  appeal  or  otherwise. 
The  same  authority,  in  §  15,  lays  down  the  rule  as  follows : 

^^  The  existence  or  nonexistence  of  an  adequate  and  spe- 
cific remedy  at  law  in  the  ordinary  forms  of  legal  proced- 
ure is,  therefore,  one  of  the  first  questions  to  be  deter- 
mined in  all  applications  for  the  writ  of  mandamus ;  and 
whenever  it  is  found  that  such  remedy  exists,  and  that  it 
is  open  to  the  party  aggrieved,  the  courts  uniformly  refuse 
to  interfere  by  the  exercise  of  their  isxtraordinary  juris- 
diction.'' 

In  §  16  it  is  said  that: 

"  While  the  rule  under  consideration  is  a  common-law 
rule  of  very  ancient  origin,  it  is  not  confined  in  its  appli- 
cation to  cases  where  the  existing  remedy  relied  on  in  bar 
of  the  jurisdiction  by  mandamus  is  a  common-law  remedy, 
but  applies  with  equal  force  to  cases  where  a  particular  or 
special  remedy  is  provided  by  statute.  Wherever,  there- 
fore, an  express  remedy  is  afforded  by  statute,  plain  and 
specific  in  its  nature,  and  fully  adequate  to  redress  the 
grievance  complained  of,  mandamus  will  not  lie.'' 

It  is  true  that  it  is  held  that  the  remedy  must  be  specific, 
and  appropriate  to  the  particular  circumstances  of  the 
case,  and  that  it  must  be  such  a  remedy  as  affords  relief 
upon  the  very  subject-matter  of  the  controversy,  and  that. 
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if  it  is  not  adequate  to  afford  the  party  aggrieved  the  par- 
ticular right  which  the  law  accords  him,  mandamus  will 
lie,  notwithstanding  the  existence  of  such  other  remedy. 
But  this  only  goes  to  the  question  of  what  is  an  adequate 
remedy,  and,  as  showing  that  the  relief  must  be  specifically 
adapted  to  the  precise  injury  for  which  redress  is  sought, 
an  instance  is  given,  namely,  that  the  remedy  by  indict- 
ment for  the  omission  of  duty  constitutes  no  objection  to 
mandamus,  for  the  alleged  and  evident  reason  that  the 
indictment  is  merely  punitive,  and  not  remedial,  in  its 
nature. 

We  feel  at  liberty  to  establish  a  rule  at  variance  witi 
some  of  the  decisions  of  this  court,  for  the  reason  that  this 
is  simply  a  law  of  procedure  and  practice,  and  no  vested 
rights  can  have  grown  up  imder  the  former  decisions  of 
the  court,  and  no  hardship  will  follow  in  this  case  from 
the  change  of  the  rule,  for  the  reason  that  a  majority  of 
the  court  is  opposed  to  the  issuance  of  the  writ  on  the 
merits.  But,  in  addition,  it  plainly  appearing  that  there 
is  an  adequate  remedy  by  appeal,  we  take  this  opportunity 
of  announcing  the  law  of  this  state  to  be  that  extraordi- 
nary writs  of  this  character  will  not  be  allowed  to  issue 
when  there  is  an  adequate  remedy  at  law.  The  writ  will 
be  denied. 

Gordon,  C.  J.,  and  Fullebton  and  Reavis,  JJ.,  con- 
cur. 

Anders^  J.,  concurs  in  the  result. 
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In  the  Matter  of  the  Application  of  James  E.  Maney  and 
WiLUAM  Alubn  for  a  Writ  of  Habeas  Corpus. 

HABEAS      OOBPUS — EXTBADITION— CONVXCTED      PSI80NEBS      OF      SI8TEB 

STATE  IN   CUSTODY  WITHIN  THIS  STATE. 

Extradition  laws  governing  the  detention  and  delivery  of 
fugitives  from  Justice  have  no  application  to  the  case  of  con- 
victed prisoners  of  another  state,  who  are  passing  through  this 
state  in  the  custody  of  an  officer  of  the  state  in  which  they  were 
convicted. 

Habeas  corpus  for  the  release  of  a  convicted  prisoner  under 
the  Judgment  of  a  court  of  a  sister  state,  who  is  brought  within 
the  boundaries  of  this  state  by  an  officer  in  charge  on  his  way 
to  the  penitentiary  of  the  sister  state,  will  not  lie,  under  S  1  of 
art.  4  of  the  constitution  of  the  United  States  requiring  full 
faith  and  credit  to  be  given  in  each  state  to  the  Judicial  proceed- 
ings of  every  other  state,  when  it  appears  by  a  duly  authentl 
cated  i-ecord  that  the  Judgment  of  conviction  was  properly  ren- 
dered and  the  prisoner  legally  sentenced. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
William  E.  Eichabdson^  Judge.     AiBrmed. 

James  L.  Crotty,  and  F,  C.  Robertson  (William  H. 
Reid,  of  counsel),  for  appellants. 

Forster  £  Wakefield,  and  A.  K.  Sedgwick,  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Dtjnbab^  J. — The  appellants  were  convicted  of  the 
crime  of  murder,  in  the  district  court  of  Idaho  for  Koot- 
enai county.  One  of  them  was  sentenced  on  his  own  con- 
fession, and  the  other  was  regularly  convicted  and  sen- 
tenced. The  topographical  condition  of  the  country  is 
such  that  it  is  a  physical  impossibility  to  convey  prisoners 
from  Kootenai,  in  Idaho,  to  the  penitentiary  at  Boise  City, 
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without  passing  through  the  state  of  Washington.  While 
they  were  in  charge  of  the  officer  duly  qualified  to  convey 
them  to  the  penitentiary  and  were  passing  through  Spo- 
kane county,  in  this  state,  an  application  was  made  in  their 
behalf  for  a  writ  of  habeas  corpus,  alleging  in  the  petition 
that  they  were  illegally  restrained  of  their  liberty  by 
Charles  Van  Dom,  the  Idaho  officer,  who  was  conveying 
them  to  the  penitentiary,  and  who  had  neither  process  nor 
warrant  valid  in  this  state,  nor  cognizable  under  the  laws 
of  this  state,  authorizing  him  so  to  do,  and  the  petitioners 
were  illegally  deprived  of  their  liberty  within  this  state. 
Upon  the  trial  by  the  superior  court  of  Spokane  county 
the  writs  were  denied,  and  petitioners  were  remanded  to 
the  custody  of  the  sheriff  of  Spokane  county  pending  the 
decision  of  this  court  in  the  premises. 

It  is  insisted  by  counsel  for  appellants  that  the  only  way 
in  which  these  petitioners  can  be  legally  held  in  this  state 
is  under  the  extradition  laws  based  on  §  2  of  article  4  of 
the  constitution  of  the  United  States,  which  provides  that 
a  person  charged  in  any  state  with  treason,  felony  or  other 
crime,  who  shall  flee  from  justice  and  be  found  in  another 
state  shall,  on  demand  of  the  executive  authority  of  the 
state  from  which  he  fled,  be  delivered  up  to  be  removed  to 
the  state  having  jurisdiction  of  the  crime.  But  we  do  not 
think  that  the  admitted  facts  in  this  case  show  that  there 
is  any  question  concerning  fugitives  from  justice  who  have 
escaped  from  any  other  jurisdiction,  but  that  the  appel- 
lants are  simply  appealing  to  the  courts  of  this  state  to 
aid  them  in  escaping. 

It  was  held  in  the  Matter  of  Fetter,  57  Am.  Dec.  382, 
that  the  power  of  arresting  and  detaining  offenders  against 
the  laws  of  other  countries  exists  of  necessity,  independent 
of  constitutional  provisions  or  treaty  obligations.  It  is 
equally  necessary  to  the  administration  of  justice  and  to 
protection  of  society  that  the  state  courts  must  have  power 
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to  prevent  the  state  from  becoming  an  asylum  for  mur- 
derers and  other  criminals.      This  much  in  the  interest 
of  the  state  within  whose  boundaries  the  criminal  appears, 
outside  of  the  law  of  comity  which  exists  between  different 
states.      Section  1  of  article  4  of  the  constitution  of  the 
United  States  provides  that  full  faith  and  credit  shall  be 
given  in  each  state  to  the  public  acts,  records  and  judicial 
proceedings  of  every  other  state ;  and  further  provides  that 
Congress  may  by  general  laws  prescribe  the  manner  in 
which  such  acts,  records  and  proceedings  shall  be  proved, 
and  the  effect  thereof.     Now,  Congress  did  provide,  as  is 
shown  by  §  905  of  the  Revised  Statutes  of  the  United 
States,  the  manner  ii^  which  the  records  and  judicial  pro- 
ceedings should  be  authenticated.      The  proceedings  in 
this  case  were  authenticated  according  to  such  enactment. 
The  only  object  in  suing  upon  a  judgment  from  one  state 
in  another  state  is  for  the  purpose  of  determining  whether 
or  not  such  judgment  was  rendered  in  the  sister  state,  and, 
if  80,  whether  it  was  rendered  with  proper  jurisdictional 
authority.      When  that  fact  is  ascertained,  full  faith  and 
credit  will  be  given  to  such  judgment.     Now,  in  this  case 
it  is  not  denied  that  judgment  of  conviction  was  rendered 
against  these  defendants.     In  fact,  it  is  admitted  that  they 
were  legally  convicted  of  the  crime  of  murder  and  legally 
sentenced.      The  ascertainment  of  the  fact  of  the  proper 
and  jurisdictional  judgment  having  been  entered  in  the 
Idaho  courts,  then,  being  eliminated  from  this  case  by  con- 
fession, there  is  nothing  for  the  court  to  do  but  to  give 
credit  to  the  judgment  of  the  Idaho  court,  and,  if  such 
credit  be  given  in  spirit,  the  demands  of  the  appellants 
must  be  denied. 

It  is  contended  by  the  appellants  that  the  court  has  no 
jurisdiction  to  order  them  now  returned  into  the  custody 
of  the  keeper.  But  it  was  the  appellants  who  appealed  to 
the  jurisdiction  of  the  courts  of  this  state,  and  they  cannot 
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now  be  heard  to  say  that  the  court  has  not  jurisdiction  to 
proceed  to  a  complete  determination  of  the  case. 

The  judgment  will  be  affirmed,  and  the  superior  court 
instructed  to  return  the  appellants  to  the  care  of  the  officer 
from  whom  they  were  taken  when  the  writ  was  applied  for. 

GoBDON,  C.  J.,  and  Fullbbton  and  Akdebs,  JJ.,  con- 
cur. 


\  AJ  6l£  INo.  3085.    Decided  January  28, 1890.] 

20  5121  The  State  of  Washington,  Respondent,  v.  Johx  Cko- 

NiN,  Appellant 

MVRDEB — ^SUFFICIENCY      OP      UTFOBMATION — ^TEBIFICATIOK — fXIBM      <» 

¥EBDICT. 

The  verification  of  an  information  charging  defendant  with  a 
crime,  to  the  effect  that  it  is  true  as  the  affiant  "verily  believes," 
is  sufficient  ULder  Bal.  Code,  §  6833  (2Hiirs  Code,  $  1231),  wbich 
provides  that  all  informations  shall  be  verified,  but  prescribes 
no  particular  loim. 

An  information  charging  murder  in  the  first  degree  dtaces 
sufficient  facts  when  it  alleges  that  defendant,  at  a  certain  time 
and  place,  "purposely  and  of  his  deliberate  and  premeditated 
malice  killed"  deceased,  "by  then  and  there  purposely  and  of  his 
deliberate  and  premeditated  malice  shooting  and  wounding  the 
said"  deceased  "with  a  pistol,  which"  defendant  "then  and  there 
held  in  his  hand." 

A  verdict  returned  by  the  Jury  signed  by  one  member  as 
''foreman/'  followed  by  the  signatures  of  the  other  eleven,  one  of 
whom  signs  by  mark,  is  in  substantial  conformity  with  the  re- 
quirements of  Bal.  Code.  §  6961  (2  Hill's  Code,  9  1325),  iviiich 
provides  a  form  for  guidance,  to  be  signed  by  the  foreman  alone, 
but  is  directory  merely. 

Appeal  from  Superior  Court,  Thurston  County. — Hon. 
Heistiy  S.  Elliott,  Judge.     AflSrmed. 
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Winstock  £  Israel,  for  appellant. 

John  B.  Mitchell,  Prosecuting  Attorney,  and  Thomas 
M,  Vance,  Assistant  Attorney  General,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

FuuLBBTON,  J. — The  appellant  was  informed  against 
by  the  prosecuting  attorney  of  Thurston  county  for  the 
crime  of  murder  in  the  first  degree ;  the  information,  with 
the  verification  thereto,  being  as  follows  (omitting  the 
title) : 

^'  Comes  now  John  K.  Mitchell,  county  attorney  and 
prosecuting  attorney  for  Thurston  county,  state  of  Wash- 
ifigton,  and,  the  court  being  in  session  and  the  grand  jury 
not  being  in  session,  gives  the  court  to  understand  and  be 
informed  that  one  John  Cronin  is  guilty  of  the  crime  of 
murder  in  the  first  degree  committed  as  follows : 

"  He,  said  John  Cronin  in  said  coimty  of  Thurston  on 
the  26th  day  of  December,  1897,  purposely  and  of  his  de- 
liberate and  premeditated  malice  killed  Antonio  Ferarri, 
by  then  and  there  purposely  and  of  his  deliberate  and  pre- 
meditated malice  shooting  and  mortally  wounding  the  said 
Antonio  Ferarri  with  a  pistol  which  he  the  said  John 
Cronin  then  and  there  held  in  his  hand. 

"  Dated  at  Olympia  in  said  county  and  state  the  20th 
day  of  January,  1898. 

"John  E.  Mitchell, 
County   Attorney   and   Prosecuting   Attorney   for   the 

County  of  Thurston,  Washington." 
State  of  Washington,  County  of  Thurston,  ss : 

John  R.  Mitchell,  being  duly  sworn,  deposes  and  says : 
That  he  is  the  county  attorney  and  prosecuting  attorney 
for  the  county  of  Thurston,  state  of  Washington ;  that  he 
has  read  the  foregoing  information,  knows  the  contents 
thereof  and  the  same  is  true  as  he  verily  believes. 

"  John  R.  Mitchell. 
*'  Subscribed  and  sworn  to  before  me  this  20th  day  of 
January,  1898.  "  A.  L.  Callow, 

33—20  WAgB. 


it 

"c 
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"  County  Clerk  and  Clerk  of  the  Superior  Court  of  Thurs- 
ton County,  Wash/^ 

After  arraignment,  the  appellant  moved  to  quash  the 
information  because  of  insuflBlcient  verification,  which  mo- 
tion being  overruled,  he  demurred,  alleging  as  grounds 
that  the  information  did  not  state  facts  sufficient  to  con- 
stitute a  crime.  The  demurrer  was  also  overruled,  and 
on  the  appellant's  plea  of  not  guilty  a  trial  was  had,  re- 
sulting in  a  verdict  of  guilty  of  murder  in  the  second 
degree.  The  appellant  thereupon  moved  an  arrest  of 
judgment,  which,  after  argument,  was  overruled  and  judg- 
ment pronounced  upon  the  verdict  of  the  jury  and  the 
appellant  sentenced  to  the  penitentiary  for  twenty  years 
at  hard  labor.  The  appellant  in  due  time  excepted  to  the 
several  orders  and  judgments  of  the  court,  and  brings  the 
case  here.  He  assigns  that  the  court  erred,  (1)  in  refus- 
ing to  quash  the  information;  (2)  in  overruling  his  de- 
murrer ;  (3)  in  receiving  the  verdict  returned  by  the  jury ; 
and  (4)  in  overruling  his  motion  in  arrest  of  judgment. 

The  statute  (Bal.  Code,  §  6833,  2  Hill's  Code,  |  1231) 
prescribes  that  "  All  informations  shall  be  verified  by  tie 
oath  of  the  prosecuting  attorney,  complainant,  or  some 
other  person."  It  is  contended  that  this  statute  requires 
a  positive  affirmation  that  the  matter  stated  in  the  infor- 
mation is  true,  and  is  not  satisfied  by  an  oath  that  it  is 
true  as  the  affiant  "verily  believes."  An  information  is  a 
pleading.  It  is  the  formal  statement  on  the  part  of  the 
state  of  the  facts  constituting  the  offense  which  the  defend- 
ant is  accused  of  committing.  In  other  words,  it  is  the 
plain  and  concise  statement  of  the  facts  constituting  the 
cause  of  action.  It  bears  the  same  relation  to  a  criminal 
action  that  a  complaint  does  to  a  civil  action;  and,  wli^i 
verified,  its  object  is  not  to  satisfy  the  court  or  jury  that 
the  defendant  is  guilty,  nor  is  it  for  the  purpose  of  eri- 
dence  which  is  to  be  weighed  and  passed  upon,  but  is  only 
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to  iBf orm  the  defendant  of  the  precise  acts  or  omissions 
with  which  he  is  accused,  the  truth  of  which  is  to  be  deter- 
mined thereafter  by  direct  and  positive  evidence  upon  a 
trial,  whqre  the  defendant  is  brought  face  to  face  with  the 
witnesses.  The  verification  to  the  information,  then,  can 
have  but  one  purpose,  viz.,  to  insure  good  faith  in  institut- 
ing the  proceedings  and  to  guard  against  vindictive  and 
groundless  prosecutions.  !N'o  good  reason  can  be  assigned 
why  this  is  not  accomplished  by  an  oath  reciting  that  the 
acts  or  omissions  charged  are  true  as  the  affiant  verily  be- 
lieves, as  well  as  by  the  oath  contended  for  by  the  appel- 
lant. If  the  charge  is  falsely,  wilfully  and  corruptly 
made,  perjury  can  be  predicated  upon  the  one  form  as  well 
as  upon  the  other.  2  Wharton,  Criminal  Law  (10th  ed.), 
§  1246;  Soscoe,  Criminal  Evidence  (8th  ed.),  *p.  846. 
And,  inasmuch  as  the  statute  is  silent  as  to  which  form  of 
oath  should  be  used,  we  feel  constrained  to  hold  that  the 
required  result  is  accomplished  by  the  form  used  by  the 
pleader  in  this  instance. 

The  question  raised  by  the  demurrer  to  the  information 
is  not  a  new  one  in  this  state.  The  identical  language 
used  to  set  forth  the  crime  charged  is  found  in  a  form  of 
indictment  suggested  by  Gbeene^  C.  J.,  in  the  case  of 
Leonard  v.  Territory,  2  Wash.  T.  881  (7  Pac.  872).  This 
form  was  approved  in  Timmermav,  v.  Territory y  3  Wash. 
T.  445  (17  Pac.  624),  and  in  Freidrich  v.  Territory, 
2  Wash.  358  (26  Pac.  976).  In  State  v.  Day,  4  Wash. 
104  (29  Pac.  984),  at  the  earnest  request  of  the  appellant, 
this  form  of  information  was  reexamined  by  this  court 
in  an  opinion  by  Andebs^  C.  J.,  in  which  the  objections  to 
it  were  elaborately  discussed,  the  grounds  upon  which  it 
was  sustained  restated  and  its  sufficiency  again  affirmed. 
Since  that  time  it  has  been  held  sufficient  by  this  court  in 
State  V.  Smith,  9  Wash.  341  (37  Pac.  491),  and  is  now 
the  form  almost,  if  not  quite,  universally  used  to  charge 
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the  orime  of  murder  in  the  first  degree  bj  the  public  proee- 
cutors  throughout  the  state.  The  attacks  so  repeatedly 
made  upon  this  form  would  seem  to  indicate  that  this 
court's  conclusions  had  not  met  with  the  entire,  approval 
of  the  bar;  but  to  reverse  our  former  holdings  now  would 
entail  such  grave  consequences  that  such  a  course  is  not  to 
be  consideredi  and  we  must  insist  that  the  question  is  no 
longer  an  open  one. 

The  verdict  returned  by  the  jury  bears  the  signature  of 
one  member  thereof,  followed  by  the  word  ^^oreman." 
Then  follow  the  signatures  of  the  other  eleven,  one  of 
whom  signs  by  mark.  It  is  objected  that  this  is  not  a 
signing  by  a  foreman,  nor  by  twelve  jurors,  and  that  the 
verdict  is  thus  contrary  to  law.  The  section  of  the  statute 
relating  to  the  form  of  verdict  to  be  returned  by  the  jury 
in  a  criminal  action  (BaL  Code,  §  6061,  2  Hill's  Code^ 
§  1325)  requires  only  that  the  verdict  substantially  con- 
form to  the  form  therein  prescribed.  This  section  is 
directory  merely,  and  aside  from  the  fact  that,  in  our 
opinion,  the  verdict  does  substantially  conform  to  the  pre- 
scribed form,  any  verdict  of  a  jury  which  clearly  indicates 
the  conclusion  reached  by  it  would  be  sufKcient. 

The  motion  in  arrest  of  judgment,  being  founded  upon 
the  objections  already  discussed,  requires  no  separate  con- 
sideration.   The  judgment  is  affirmed. 

GoBDON,  C.  J.,  and  Dukbax,  Anbebs  and  Bxavis,  JJ.^ 
concur. 
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[No.  3194.    Decided  January  31, 1899.) 

liDsrus  Abbott  et  al..  Respondents,  v.  Jakes  Gaohxs 

et  al,.  Appellants. 

nrJUNCnON — pasties — ^DIKII70     distbiot  —  wabbants  —  ooii  sideba- 

TION — ^PLEADING — TISSUES. 

In  an  action  to  enjoin  the  i>ayment  of  alleged  illegal  diking 
district  warrants,  the  diking  district  is  not  a  necessary  party 
defendant,  where  the  collection  and  disbursement  of  the  dike 
taxes  is  in  the  hands  of  the  county  treasurer,  and  the  diking 
district  has  no  control  over  the  funds  or  the  treasurer. 

Where  warrants  for  the  construction  of  a  dike  were  issued 
under  an  act  which  the  courts  had  declared  unconstitutional  and 
no  method  for  their  payment  had  been  afterwards  proTided  by 
the  legislature,  the  subsequent  issuance  of  warrants  to  take  up 
such  inyalid  warrants  was  without  consideration. 

The  denial  in  an  answer  of  an  allegation  in  the  complaint 
that  plaintffs  hare  no  adequate  remedy  at  law  tenders  no  issue 
of  fact 

Appeal  from  Superior  Court,  Skagit  County. — ^Hoh. 
JxssB  P.  HonsBB,  Judge.    Affirmed. 

E.  0.  Million,  and  Frank  Quinby,  for  appellants. 
MeBride  £  Joiner,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

DumBAB,  J. — This  action  was  begun  by  respondents,  as 
taxpayers,  to  enjoin  the  payment  of  certain  warrants  of 
diking  district  No.  12  of  Skagit  county.  The  warrants 
had  theretofore  been  issued  and  presented  to  the  county 
treasurer  and  registered  by  him  and  stamped  ^'not  paid 
for  want  of  funds."  The  complaint  alleged  want  of  legal 
consideration  or  authority  for  the  issuance  of  the  war- 
rants, for  the  reason  that  they  were  issued  in  payment  of 
warrants  which  had  been  issued  under  the  old  diking  law 
(which  has  since  been  declared  unconstitutional)  by  diking 
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district  No.  12,  as  organized  under  the  old  law,  and  oom- 
prising  the  territory  which  is  now  organized  under  the 
laws  of  1895  as  diking  district  'No.  12;  one  of  the  dis- 
tricts No.  12  being  organized  under  the  law  of  1888  and 
acts  amendatory  thereto  (Laws  1887-88,  p.  90),  and  the 
other  under  the  diking  law  of  1896  (Laws  1895,  p.  304, 
Bal.  Code,  §§  8673-3714).  A  demurrer  was  interposed  to 
the  complaint  and  overruled.  The  defendants  dien 
answered  and,  upon  motion  of  the  plaintiffs,  judgment 
was  granted  on  the  pleadings. 

The  first  contention  of  the  appellants  is  that  the  de 
murrer  to  the  complaint  should  have  been  sustained,  for 
the  reason  that  there  was  a  defect  of  parties  defendant,  the 
contention  being  that  the  diking  district  ought  to  have  been 
made  a  party  to  the  action.    We  have  examined  the  cases 
cited  by  the  appellants  on  this  proposition,  but  believe 
them  not  to  be  in  point.    Li  §  676  of  High  on  Injunctions 
(2d  ed.) — ^which  section  is  the  same  in  the  3d  edition — 
among  other  things  it  is  stated,  after  arguing  the  question 
generally,  that  ^'the  true  test,  however,  in  all  cases  would 
seem  to  be  to  make  such  parties  defendant  as  are  necessary 
to  a  proper  solution  of  the  questions  at  issue.''    The  ques- 
tion at  issue  here,  certainly,  is  the  validity  of  the  warrants 
in  question ;  and  the  making  of  the  diking  district  a  party 
defendant  in  this  action  could  in  no  way  aid  in  determin- 
ing that  question,  because  their  validity  or  invalidity  de- 
pends entirely  ui>on  the  construction  of  an  act  of  the  legis- 
lature. Again,  the  county  treasurer,  under  the  act  of  1895, 
collects  the  dike  taxes  and  has  full  power  to  disburse  the 
same.    The  diking  district,  then,  having  nothing  to  do  with 
the  collecting  or  disbursing  of  the  taxes  and  having  no 
control  over  the  treasurer  in  regard  to  their  collection  or 
disbursement,  is  not  a  necessary  party  to  the  action. 

The  next  contention  is  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  for  the 
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reason  that  the  allegation  of  the  complaint,  that  the  war- 
rants,  the  payment  of  which  is  herein  sought  to  be  re- 
strained, were  issued  without  consideration,  was  overcome 
by  the  force  and  effect  of  the  facts  stated,  and  that  if  the 
facts  as  set  out  in  the  complaint  show  that  there  was  a 
consideration,  that  is  sufficient.  This  is  no  doubt  a  correct 
statement  of  the  law,  but  we  do  not  think  that  the  facts 
set  out  in  the  complaint  nullified  or  in  any  way  contra- 
dicted the  allegation  of  the  complaint  that  the  warrants 
were  issued  without  consideration.  It  is  alleged  that  the 
warrants  in  question  were  issued  to  purchase  two  other 
warrants  of  equal  face  value,  which  had  been  issued  for 
the  construction  of  the  old  dike,  and  were  to  be  paid  for 
out  of  the  funds  to  be  derived  from  an  assessment  levied 
on  lands  benefited  by  the  old  dike  ;*  and  we  think  that  it 
does  follow  that  the  old  warrants  were  valueless,  and  this 
is  about  all  that  is  raised  in  the  answer  to  the  complaint, 
viz.,  the  value  of  these  warrants.  The  warrants  were 
issued  under  an  act  which  had  been  pronounced  by  this 
court  unconstitutional,  and  for  which  no  method  of  pay- 
ment has  been  provided;  and  while  it  might  be  that  the 
legislature  might  make  some  provision  by  which  the  war- 
rants might  be  paid,  or  at  least  by  which  the  debts  against 
the  old  diking  district  might  be  paid,  it  has  not  done  so, 
and  consequently  no  legal  value  now  attaches  to  them. 

It  is  also  contended  that  the  court  erred  in  granting 
respondents'  judgment  on  the  pleadings,  for  the  reason  that 
an  issue  was  tendered  on  the  allegation  that  the  plaintiffs 
had  no  adequate  remedy  at  law.  This  allegation  amounts 
to  nothing  within  itself,  and  the  question  of  whether  there 
was  an  adequate  remedy  at  law  must  be  determined  by  the 
facts  stated,  and  not  by  the  averment  that  there  was  no 
adequate  remedy  at  law.  We  think  that  the  facts  stated 
showed  that  there  was  no  adequate  remedy  at  law,  and  that 
the  warrants  in  question  were  issued  without  considera- 
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tion,  and  that  the  denial  of  the  allegation  in  relation  to  the 
remedy  tendered  no  issue  of  fact. 

It  is  again  contended  that,  under  the  affirmative  de- 
fenses, the  question  of  estoppel  was  raised ;  but  this  court 
passed  upon  that  question  in  Skagit  County  v.  Stiles,  10 
Wash.  388  (39  Pac.  116) ;  and,  while  that  question  was 
not  discussed  in  the  opinion,  it  was  before  the  court  and 
was  decided  adversely  to  appellants'  contention  here,  as 
shown  by  the  dissenting  opinion  of  Judge  Stiles  in  that 
case. 

It  seems  to  us  that  the  questions  involved  in  this  case 
have  been  decided  by  this  court  in  favor  of  the  affirmance 
of  this  judgment  in  Snohomish  County  v.  Hayward,  11 
Wash.  429  (39  Pac  652),  and  Pickering  v.  Ball,  19  Wash. 
185  (62  Pac.  1022).  • 

The  judgment  will  be  affirmed. 

QoBDON,  C.  J.,  and  Andebs  and  Keavis,  JJ.,  concur. 


[No.  3156.    Decided  Februrary  6, 1890.1 


fli  109       ^™^  State  of  Washington  on  the  Relation  of  0-  B. 
»  MO  Barho  v.  H.  E.  TTadley,  Judge  of  the  Superior  Court 

- 

of  Whatcom  County, 

MANDAMUS   TO   COUBT — BEMEDT   BT   AFPEAU 

Mandamus  will  not  lie  to  compel  the  superior  court  to  assume 
Jurisdiction  of  an  application  for  Judgment  of  forfeiture  on  a 
delinquent  tax  certificate,  where  an  appeal  lies  from  the  order 
of  the  court  dismissing  the  application,  even  if,  in  view  of  the 
importance  of  the  matter,  a  speedy  construction  of  the  lav  may 
be  desirable  prior  to  the  adjournment  of  the  legislature  then  fa 
session. 


Original  Application  for  Mandamus, 
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0.  B.  Barbo,  for  relator. 

Thomas  M.  Vance,  for  respondent. 

Charles  H.  Hurlbut,  as  amicus  curiae. 

Peb  Curiam. — Under  the  revenue  law  of  1897  (Laws 
1897,  p.  136,  Bal.  Code,  §§  1655-1773),  on  December  1st 
of  said  year,  the  treasurer  of  Whatcom  county  issued  to 
relator  a  delinquency  certificate  for  the  taxes  levied  in 
the  year  1893  on  lands  in  said  county.  In  September  last 
the  relator  gave  notice  to  owners  of  lands,  as  required  by 
law,  and  in  due  time  applied  to  the  superior  court  of  said 
county  for  judgment  of  forfeiture,  sale  and  deed.  The 
superior  court  refused  to  entertain  jurisdiction  of  the  mat- 
ter for  the  reason  that  the  said  certificate  for  1893  taxes 
would  not  be  ripe  for  judgment  until  after  the  first  of 
December,  1901,  and  dismissed  applications.  It  is  the 
contention  of  the  relator  that,  under  the  revenue  law  above 
cited,  judgment  on  application  may  be  rendered  for  1893 
taxes  any  time  after  December  1,  1897,  and  he  seeks  man- 
damus to  compel  the  superior  court  to  consider  the  said 
application  on  the  merits. 

It  is  plain  that  an  appeal  lies  from  the  action  of  the 
court  in  dismissing  the  relator's  application,  and  under  the 
rule  announced  in  State  ex  rel.  Townsend  Oas  &  Electric 
Light  Co.  v.  Superior  Court  of  Jefferson  County,  ante, 
p.  502,  the  writ  will  not  issue. 

It  is  urged  by  the  relator  that  this  is  a  matter  of  much 
importance  to  the  county  of  Whatcom,  and  that  it  is  de- 
sirable to  obtain  a  construction  of  the  law  in  question  be- 
fore the  legislature  which  is  now  in  session  adjourns ;  but 
we  do  not  think  this  is  sufficient  to  take  it  out  of  the  rule, 
or  reason  for  the  rule,  annoimced  in  the  opinion  above 
cited.  It  is  generally  desirable  to  obtain  a  speedy  deter- 
mination of  questions  in  litigation ;  but  the  length  of  time 
involved  in  the  litigation  is  not  a  test  of  the  adequacy  of 
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the  remedy  bj  appeal;  it  must  further  appear  that  the 
delay  incident  to  the  appeal  will  work  a  deprivation  of 
Bome  substantial  right  which  will  prevent  the  enjoyment 
of  the  fruits  of  the  appeal  by  the  successful  litigant. 
The  writ  is  denied. 


[No.  3153.    Decided  February  7,  18i»9.] 

The    Statb    of   WASHnraTON,    Respondent,    v.    J.   D. 

Nugent,  Appellant. 

INCEST — consent   AN   UNNECESSABT   ELEMENT. 

Sexual  intercourse  within  the  degrees  of  consansuinity  pro- 
hibited by  Bal.  Code,  9  7229,  is  incest,  whether  the  act  of  inter- 
course is  accomplished  with  or  without  the  consent  of  the  female. 

Appeal  from  Superior  Court,  Clarke  County. — Hon. 
Abbaham  L.  Milusb,  Judge.     Affirmed. 

W.  W.  McCredie,  for  appellant. 

Charles  L.  McDonald,  Prosecuting  Attorney,  for  The 
State. 

The  opinion  of  the  court  was  delivered  by 

GoBix)N,  C.  J. — The  defendant  was  convicted  of  the 
crime  of  incest.  For  a  reversal  of  the  judgment  he  relies 
upon  a  single  assignment  of  error.  The  question  presented 
is,  can  the  crime  of  incest  be  committed  without  the  oon- 
current  consent  of  both  parties  to  the  sexual  act  ?  That  it 
cannot  has  been  held  in  numerous  cases:  De  Oroat  t?. 
People,  39  Mich.  124;  Baumer  v.  State,  49  Ind.  544  (19 
Am.  Eep.  691)  ;  State  v.  Thomas,  53  Iowa,  214  (4  N.  W. 
908)  ;  State  v.  Jarvis,  20  Ore.  437  (23  Am.  St.  Eep.  141) ; 
Yoeman  v.  State,  21  Neb.  171  (31  N.  W.  69). 


STATE  V.  NUGENT.  523 


Feb  1809.]         Opinion  of  the  Court— Gordon,  C.  J. 

The  doctrine  upon  which  these  cases  rest  is  that  it  is  a 
joint  offense  and  can  be  committed  only  by  consenting  par- 
ties; that  to  constitute  the  crime  both  parties  must  be 
guilty ;  that  there  must  be  a  union  of  minds  as  well  as  of 
actions ;  that  force  and  want  of  consent  exclude  incest,  and 
what  is  rape  cannot  be  incest. 

But  we  are  disposed  to  agree  with  Mr.  Bishop  that,  in 
principle,  the  doctrine  has  no  just  foundation.  Bishop, 
Statutory  Crimes,  §  660.  Our  statute  provides  (§  7229, 
Bal.  Code,  Laws  1895,  p.  871,  §  2) : 

"  Persons  being  within  the  degree  of  consanguinity  or 
afSnity  within  which  marriages  are  prohibited  by  law,  who 
intermarry  with  each  other,  or  who  commit  fornication  or 
adultery  with  each  other,  or  who  carnally  know  each  other, 
shall  be  deemed  guilty  of  the  crime  of  incest,  and  upon 
conviction  thereof  shall  be  punished  by  imprisonment  in 
the  Btate  prison  for  any  term  not  exceeding  twenty  years.'' 

The  purpose  of  the  statute  was  to  punish  sexual  inter- 
course between  '^persons  being  within  the  degrees  of  con- 
sanguinity or  aiBnity  within  which  marriages  are  pro- 
hibited by  law."  If  it  be  true  that  both  parties  must  be 
guilty  or  neither  can  be,  then  it  must  follow  that,  if  the 
female  is  under  the  age  of  consent  or  an  imbecile,  the  crime 
cannot  be  incest.  We  cannot  subscribe  to  such  a  doctrine. 
It  is  illogical  and  in  disregard  of  the  fundamental  prin- 
ciple that  each  must  answer  for  the  consequences  of  his 
own  act,  and  his  own  guilt  does  not  depend  upon  the  con- 
duct or  mental  condition  of  another.  Bearing  in  mind 
the  main  purpose  and  object  of  the  statute  and  the  prin- 
ciple imderlying  it,  we  think  it  may  be  construed  so  as  to 
make  the  plural  "persons"  include  the  singular  "person." 
This  construction  is  expressly  authorized  by  statute.  Sec- 
tion 4788,  Ballinger's  Code  (2  Hill's  Code,  §  1711),  pro- 
vides that  "words  importing  the  plural  may  be  applied  to 
the  singular."    And  the  words  "with  each  other"  do  not 
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necessarily  imply  that  both  must  be  guilty.  We  think 
there  is  nothing  of  controlling  importance  in  the  particular 
form  of  expression. 

The  holding  in  State  v,  J'homaa,  supra,  was  by  a  divided 
court, — ^three  to  two, — Justice  Beck  dissenting  in  an 
opinion  of  remarkable  clearness  in  which  Justice  Dat  con- 
curred. The  decision  in  that  case  seems  to  us  to  have  been 
siibstantially  overruled  in  the  later  cases  of  State  o. 
Chambers,  87  Iowa,  1  (43  Am.  St.  Eep.  349,  53  N.  W. 
1090) ;  State  v.  Eurd,  101  Iowa,  391  (70  N.  W.  613); 
State  V,  Kouhns,  103  Iowa,  720  (73  IST.  W.  353). 

In  Chambers'  Case,  decided  in  1893,  in  which  the  entire 
court  concurred,  it  is  said :  "Guilt  may  exist  and  is  none 
the  less  enormous  because  the  act  was  without  the  consent 
of  the  female."  In  the  still  later  case,  Hurd,  supra 
(1897),  the  court  say:  "But  we  hold  that,  even  though 
it  were  rape,  if  the  relationship  existed  essential  to  the 
crime  of  incest,  it  would  be  incest — ^that  is,  incest  would  be 
included  in  the  crime  of  rape."  In  our  view  the  consent 
or  non-consent  of  the  female  is  of  no  importance,  exo^t 
as  it  bears  on  the  question  of  the  weight  or  credit  to  be 
given  her  testimony  as  being  or  not  being  that  of  an  aocomr 
plice.  If  she  consented  to  the  sexual  act,  she  is  an  accom- 
plice and  her  testimony  is  the  testimony  of  an  accomplice. 
But,  the  intercourse  and  the  relationship  being  established, 
it  is  immaterial — as  regards  the  question  of  defendant's 
guilt — ^whether  the  act  of  intercourse  was  or  was  not  with 
her  consent.  This  view  is  supported  by  the  following 
authorities:  State  v.  Hurd,  101  Iowa,  391  (70  N.  W. 
613)  ;  People  v.  Barnes,  2  Idaho,  148  (9  Pac  533)  ;  Peo- 
pie  V.  Kaiser,  119  CaL  456  (51  Pac.  702) ;  Mercer  v. 
State,  17  Tex.  App.  452 ;  State  v.  Kouhns,  108  Iowa,  720 
(73  N.  W.  353)  ;  Commonwealth  v.  Goodhue,  2  Meta  193; 
ComToonwealth  v.  Bakemmi,  131  Mass.  677  (41  Am.  Eep. 
248)  ;  10  Am.  &  Eng.  Enc.  Law,  p.  841. 
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The  judgment  is  affirmed. 

DxiNBjL&y  Bbavis  and  Andebs,  JJ.,  concur. 


[No.  8173.    Decided  February  7, 1890.] 

BoBEBT  MoBAN^  BespoTident,  v.  B.  H.  Thompson,  as  City 
Engineer  of  the  City  of  Seattle,  et  ai..  Appellants. 

MtJKIGIPAL    OOKPOBATION&— COITTBACTS    FOB    PUBUO    WOBKS — ^BIDS — 
PBOVBTGE  OF  BOABD  OF  PUBLIC  WOBKS — ^LOAN   OF  CITr  GBEDIT. 

Under  a  proyision  of  a  city  charter  requiring  all  local  im- 
provementa,  the  funds  for  the  payment  of  which  are  to  be  de- 
rlTed  in  whole  or  in  part  from  assessments  upon  the  property 
benefited,  "and  such  improyements  as  the  city  council  shall  by 
ordinance  prescribe,"  to  be  made  by  contract  let  to  the  lowest 
bidder,  a  contract  by  the  city  for  the  construction  of  additions 
to  its  existing  water  works  system  must  be  let  by  competitiye 
bidding. 

Where,  under  the  call  of  a  board  of  public  works  for  bids  for 
the  construction  of  additions  to  the  city  water  works  system,  the 
specifications,  made  in  conformity  with  charter  and  ordinance 
proTisions,  proyided  that  warrants  issued  in  payment  should 
draw  interest  from  the  completion  of  the  work  and  that  a  re- 
serye  fund  of  thirty  per  cent  of  the  contract  should  be  held  for 
thirty  days  after  the  completion  of  the  work,  upon  which  labor- 
ers and  material  men  should  haye  a  prior  lien,  the  board  of 
public  works  cannot,  after  accepting  a  bid,  modify  the  contract 
so  as  to  proyide  that  the  interest  should  run  from  the  date  of 
issuance  of  the  warrants  and  that  the  reserye  fund  of  thirty 
per  cent,  should  be  held  to  secure  payment  of  laborers  and 
material  men,  and  any  yalid  claims  for  fees  or  royalties  on  any 
patented  article  connected  with  the  work,  and  as  security  for  the 
replacement  or  completion  of  any  defectiye  or  uncompleted  work 
which  may  be  found,  and  to  secure  the  repayment  of  any  inter^ 
est  moneys  adyanced  prior  to  the  date  of  the  final  completion  of 
the  work,  as  such  alterations  in  the  contract  change  it  materially 
from  the  one  submitted  to  competitiye  bidding. 

Article  8,  §  7,  of  the  state  constitution  prohibiting  municipal 
corporations  from  loaning  their  money  or  credit  to  or  in  aid  of 
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any  individual  or  corporation,  is  violated  by  a  contract  which 
provides  that  the  city's  warrants  in  payment  of  certain  contract 
work  shall  bear  interest  from  date  of  Issuance,  but  that,  on  com- 
pletion of  the  work,  the  contractors  shall  refund  to  the  city  all 
sums  it  has  paid,  or  incurred  liability  to  pay,  as  interest  between 
the  date  of  Issuance  of  the  warrants  and  the  final  completion  of 
the  work. 

An  ordinance  of  the  city  council  directing  the  board  of  public 
works  to  enter  into  a  contract  for  a  public  improvement  is  in- 
valid, when  the  city  charter  provides  that,  in  the  letting  of  con- 
tracts for  such  works,  the  discretion  as  to  the  acceptance  or 
rejection  of  bids  is  vested  exclusively  in  the  board  of  public 
works. 

Appeal  from  Superior  Court,  Eang  County. — Hon. 
William  Hickman  Moobb,  Judge.    Affirmed. 

Clise  &  King  {Ralph  Moody,  of  counsel),  for  appellants 
Gahan  &  Byrne. 

W'  E.  Humphrey,  and  Edward  Von  Tobel,  for  appel- 
lants Thompson  et  al. 

Preston,  Oarr  &  Oilman,  for  respondent. 

. 

The  opinion  of  the  court  was  delivered  by 

Aia)ERs,  J. — This  action  was  instituted  to  restrain  the 
board  of  public  works  of  the  city  of  Seattle  from  entering 
into  a  contract  with  the  firm  of  Gahan  &  Byrne  for  the  con- 
struction of  certain  additions  to  the  existing  water  works 
of  said  city.  By  the  charter  of  the  city  of  Seattle,  the 
legislative  powers  of  the  city  are  vested  in  a  mayor  and  city 
council.  The  city  council  has  power  generally  to  control 
and  manage  the  property  of  the  city,  but  has  no  admin- 
istrative, as  contradistinguished  from  legislative,  powers. 
Among  the  powers  expressly  conferred  upon  the  city  coun- 
cil is  the  power  to  provide  by  ordinance  for  erecting,  pur- 
chasing or  otherwise  acquiring,  water  works,  within  or 
without  the  city,  and  to  control  the  use  and  price  of  water 
supplied.    The  board  of  public  works  is  an  administratiTe 
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department  of  the  city,  and  consists  of  the  city  engineer, 
superintendent  of  streets  and  the  superintendent  of  light- 
ing and  water  works.  It  is  the  province  of  the  city  council 
to  determine  by  ordinance  what  public  works  shall  be  pros- 
ecuted ;  and,  when  it  has  determined  that  a  particular  work 
shall  be  undertaken,  it  then  becomes  the  duty  of  the  board 
of  public  works  to  enter  upon,  prosecute  and  complete 
the  designated  work  in  accordance  with  the  provisions  of 
the  general  ordinance  in  relation  to  public  works.  The 
powers  of  the  board  of  public  works  are  defined  by  the  city 
charter,  and  among  them  is  the  power  to  take  charge  of, 
superintend,  manage  and  control  the  water  works  of  the 
city  and  all  things  connected  therewith,  and  to  manage, 
direct  and  control  the  building  and  operation  thereof.  It 
is  provided  by  §  10  of  article  8  of  the  charter  that 

"All  local  improvements,  the  funds  for  the  making  of 
which  are  directly  or  indirectly  to  be  derived,  in  whole 
or  in  part,  from  the  assessments  upon  the  property  bene- 
fited thereby,  and  siLch  improvements  as  the  city  council 
shall  by  ordinance  prescribe,  shall  be  made  by  contract  to 
be  let  to  the  lowest  bidder  therefor,  under  the  management 
of  the  board  of  public  works.'' 

And  by  §  14  of  the  same  article  it  is  declared  that 

"All  public  improvements  to  be  made  by  contract  shall 
be  let  to  the  lowest  bidder  therefor.  Before  awarding  any 
such  contract;  the  board  of  public  works  shall  cause  to  be 
published  in  the  official  newspaper  of  the  city  a  notice, 
for  at  least  ten  days  before  the  letting  of  such  contract, 
inviting  sealed  proposals  for  such  work,  the  plans  and 
specifications  whereof  must  at  the  time  of  the  publication 
of  such  notice  be  on  file  in  the  office  of  the  secretary  of  the 
board,  subject  to  public  inspection.  Such  notice  shall  state 
generally  the  work  to  be  done,  and  shall  call  for  proposals 
for  doing  the  same,  sealed  and  filed  with  the  secretary  on 
or  before  the  day  and  hour  named  therein.  All  bids  shall 
be  accompanied  by  a  certified  check  payable  to  the  order 
of  the  city  comptroller  for  a  sum  not  less  than  five  per 
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cent  of  the  amount  of  the  bid;  and  no  bid  shall  be  con- 
sidered unless  accompanied  by  such  check." 

And  in  §  15  it  is  provided  that 

'^At  the  time  and  place  named,  such  bids  shall  be  pub- 
licly opened  and  read.  No  bid  shall  be  rejected  for  in- 
formality, but  shall  be  received  if  it  can  be  understood 
what  is  meant  thereby.  The  board  shall  proceed  to  deter- 
mine the  lowest  bidder  and  may  let  such  contract  to  such 
bidder,  or,  if  in  their  opinion  all  bids  are  too  high,  they 
may  reject  all  of  them  and  readvertise,  and  in  such  case 
all  checks  shall  be  returned  to  the  bidders ;  but  if  such  con- 
tract be  let,  then  and  in  such  case  all  checks  shall  be  re- 
turned to  bidders,  except  that  of  the  successful  bidder, 
which  shall  be  retained  until  a  contract  be  entered  into  for 
making  such  improvement  between  the  bidder  and  the  city 
in  accordance  with  such  bid.      .      .      .  " 

Section  16  prescribes  that,  in  letting  all  contracts  for 
public  improvements,  the  board  shall  provide  therein  that 
at  least  thirty  per  cent,  of  the  amount  due  the  contractor 
on  estimates  shall  be  retained  to  secure  the  payment  of 
laborers  who  have  performed  work  thereon  and  material 
men  who  have  furnished  materials  therefor;  and  such 
laborers  and  material  men  shall  have  thirty  days  after  the 
work  has  been  completed  for  a  lien  on  such  thirty  per  cent 
so  reserved  for  labor  done  and  materials  furnished,  which 
lien  shall  be  senior  to  all  other  liens,  whether  by  judgment, 
attachment  or  contract;  and  no  improvement  shall  be 
deemed  completed  until  the  board  shall  have  filed  with  the 
city  clerk  a  statement,  signed  by  a  majority  of  them,  de- 
claring the  same  has  been  completed. 

Pursuant  to  law  and  the  above  mentioned  provisions  of 
the  charter,  the  city  council,  in  the  month  of  October, 
1895,  passed  ordinance  No.  3990,  providing  for  the  exten- 
sion of  the  existing  water  system  of  the  city,  setting  forth 
the  estimated  cost  thereof,  and  providing  for  the  submis- 
sion of  the  same  to  the  qualified  voters  of  the  city  at  a 
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special  election  to  be  called  for  that  purpose.  This  ordi- 
nance, in  full,  is  made  a  part  of  the  complaint  herein,  by 
stipulation  of  the  respective  parties.  At  an  election  duly 
held  on  December  10,  1895,  more  than  three-fifths  of  the 
electors  voting  thereat  voted  in  favor  of  the  proposition 
as  submitted.  Thereafter,  and  on  September  22,  1898, 
the  board  of  public  works  of  said  city  caused  to  be  pub- 
lished in  the  official  city  newspaper  a  notice  calling  for 
bids  for  the  construction  of  such  additions,  which  notice 
contained  the  following : 

"All  bids  must  be  made  in  accordance  and  comply  with 
the  plans  and  specifications  now  on  file  in  the  city  engi^ 
neer^s  office,  and  in  compliance  with  ordinance  3990." 

The  provisions  of  the  charter  requiring  thirty  per  cent. 
of  the  entire  price  to  be  retained  for  the  period  of  thirty 
days  after  the  completion  and  acceptance  of  the  work  were 
a  part  of  the  specifications  on  file  with  the  secretary  of  the 
board  of  public  works  at  the  time  of  the  publication  of  the 
call  for  bids.  Ordinance  ^o.  3990  was  also  a  part  of  said 
specifications,  and  said  ordinance  prescribed  the  form  of 
the  warranto  to  be  issued  and  that  the  same  should  draw 
interest  at  the  rate  of  five  per  centum  per  annum  from 
the  date  of  the  completion  of  the  contract  and  acceptance 
of  the  additions  to  the  water  works  system  of  the  city 
authorized  by  said  ordinance,  and  that  warrants  issued 
under  the  authority  of  said  ordinance  were  payable  out 
of  the  Cedar  Eiver  Water  Supply  Fund  of  Seattle,  cre- 
ated by  said  ordinance.  A  form  of  proposal  was  adopted 
and  furnished  to  intending  bidders.  But  one  bid  was  re- 
ceived in  response  to  the  call  for  bids,  and  that  was  the 
bid  of  appellants  Gahan  &  Byrne.  It  appears  that  their 
bid,  when  opened  by  the  board,  had  attached  thereto  the 
following  proviso: 

"  This  bid  is  conditioned  on  the  interpretation  of  the 
payment  clause  in  these  specifications,  meaning  70  per 

34—20  WASH. 
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cent,  of  the  monthly  current  estimate  of  the  engineer  to 
be  paid  on  the  20th  of  the  subsequent  calendar  month; 
that  each  month's  work  is  to  be  inspected,  and,  if  satis- 
factory, to  be  accepted  within  thirty  days  thereafter ;  that 
27  per  cent,  is  to  be  paid  upon  such  acceptance;  and  that 
the  remaining  3  per  cent,  is  to  be  paid  one  hundred  fifty 
days  after  such  acceptance." 

Gahan  &  Byrne,  in  their  bid  filed  with  the  board  of 
public  works,  offered  to  perform  the  work  proposed,  in  ac- 
cordance with  the  provisions  of  the  ordinance  and  the 
specifications,  for  the  sum  of  $1,238,622.20,  which  amount 
was  distributed  over  the  several  items  set  forth  in  the 
specifications.  The  board  of  public  works,  thinking  that 
the  bid  did  not  include  the  amount  of  $64,000,  whi<^  was 
included  in  the  ordinance  and  proposed  form  of  contract 
for  rights  of  way,  engineering  and  other  expenses,  added 
that  sum  to  the  aggregate  amount  of  the  bid,  reporting  it, 

as  they  imderstood  it,  as  a  bid  of  $1,302,622.20.  Gkhan 
&  Byrne  called  the  attention  of  the  board  to  their  report 

to  the  city  council,  stating  that  the  addition  of  the  $64,000 
was  an  error  on  the  part  of  the  board,  and  that  they  here- 
with hand  in  a  schedule  of  proposed  prices,  by  which  the 
aggregate  is  distinctly  shown,  and  in  which  the  fixed  esti- 
mate for  real  estate,  engineering  expenses,  etc,  is  shown 
as  an  entity  and  deducted  from  the  various  items  to  which 
it  had  been  theretofore  attached  under  their  reading  of 
the  specifications.  The  board  of  public  works  did  not 
award  the  contract  upon  this  bid,  but,  instead,  reported 
the  bid,  with  the  attached  condition,  to  the  city  council 
without  recommendation.  This  bid  was  received  by  the 
board  of  public  works  on  the  16th  of  November,  1898,  and 
was  then  opened  by  the  board,  and  on  November  17th  was 
submitted  to  the  city  council.  On  the  last  mentioned  date, 
the  coimcil  met  in  regular  session  and  had  the  bid  under 
consideration,  but  took  no  action  thereon  at  that  time.  In 
a  communication  to  the  council,  Gahan  &  Byrne,  referring 
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to  the  condition  attached  to  the  original  bid,  say  it  is  mis- 
leading in  the  words  used  and 

'Ve  do  now  expressly  agree  that  the  same  shall  be  conr 
stmed  as  follows :  That,  in  consideration  of  the  warrants 
bearing  interest  at  the  rate  of  five  per  cent  per  annum 
from  the  date  of  issuance,  we  do  hereby  contract  and  agree 
to  pay  into  the  city  treasury,  prior  to  the  payment  to  us 
of  any  of  said  thirty  (30)  per  cent,  reserve  provided  in 
said  contract,  a  sum  or  sums  of  money  equaling  and  aggre- 
gating the  full  amount  of  all  interest  paid,  due  or  accrued, 
at  the  date  of  the  final  acceptance  of  the  work,  together 
with  interest  at  the  rate  of  five  per  cent,  per  ATiTmyn  upon 
all  sums  actually  paid  by  said  city  as  interest  upon  said 
warrants,  upon  all  warrants  issued  on  said  Cedar  Biver 
Water  Supply  Fund  of  Seattle  during  the  progress  of  the 
work  and  prior  to  the  date  of  the  final  acceptance  thereof.'' 

This  proposition  was  laid  before  the  city  council  in  open 
session  on  November  21st,  and,  on  November  22d,  the  city 
council  passed  ordinance  5128  which  was,  on  November 
25th,  approved  by  the  mayor.  This  later  ordinance 
amended  ordinance  No.  3990,  as  to  the  time  when  warrants 
should  commence  to  draw  interest,  as  follows : 

**  Said  warrants  shall  bear  interest  at  the  rate  of  five  per 
cent,  per  annxmi  from  the  date  of  their  issuance,  and  such 
interest  shall  be  paid,  and  said  warrants  shall  be  redeemed, 
from  said  fund  at  the  times,  and  in  the  manner,  expressly 
set  forth  in  detail  in  said  ordinance  No.  8990,  as  amended 
by  this  ordinance.'* 

Ordinance  5128  also  authorized  and  instructed  the 
board  of  public  works  to  enter  into  a  contract  with  the 
said  Gahan  &  Byrne  for  the  construction  of  certain  ad- 
ditions to  the  existing  water  works  of  the  city  of  Seattle, 
commonly  known  as  the  "Cedar  Kiver  Water  System,"  in 
aooordance  with  the  terms  and  specifications  of  the  bid 
submitted  by  the  said  Gahan  &  Byrne  to  the  board  of 
public  works  of  the  city  of  Seattle  on  the  15th  day  of 
November,  1898,  as  explained  by  their  written  statement 
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filed  with  the  board  of  public  works  on  November  21, 
1898.  This  amendatory  ordinance  further  provides  that 
on  or  before  the  20th  day  of  each  month,  during  the 
progress  of  the  work  included  in  this  contract,  warrants 
shall  be  issued  for  seventy  per  cent,  of  the  contract  price 
of  the  estimated  amount  of  such  work,  returned  by  the  city 
engineer  as  having  been  done  during  the  preceding  cal- 
endar month }  and  the  balance  of  said  contract  price,  being 
thirty  (30)  per  cent,  thereof,  shall  be  retained  to  secure 
the  payment  of  laborers  who  shall  have  performed  work 
thereon,  and  material  men  who  shall  have  furnished 
material  therefor,  and  any  valid  claims  for  fees  or  royal- 
ties on  any  patented  invention,  article  or  arrangement  con- 
nected with  the  work,  and  as  security  for  the  replacement 
or  completion  of  any  defective  or  uncompleted  work  which 
may  be  found,  and  to  secure  the  repayment  of  any  interest 
moneys  advanced  prior  to  the  date  of  the  final  oompletioii. 
Upon  the  approval  of  ordinance  6128,  the  plaintiff,  a  tax- 
payer of  the  city  and  owning  real  and  personal  property 
therein  subject  to  taxation,  filed  the  complaint  in  this 
action,  in  which  the  facts  hereinbefore  stated,  with  the 
exception  of  such  facts  as  were  subsequently  embodied  in 
the  complaint  by  stipulation,  were  set  forth,  in  which  it  is 
alleged  that  ordinance  5128  provides  for  material  changes 
in,  and  material  amendments  to,  ordinance  3990,  and  pro- 
vides for  material  alterations  in  the  contract  and  in  the 
terms  specified  in  the  call  for  bids  and  the  form  of  contract 
made  a  part  of  the  specifications  upon  which  bids  were  to  be 
based.  The  particular  changes  and  alterations  alleged 
refer  (1)  to  the  change  in  the  interest  dates  on  the  war- 
rants, and  (2)  as  to  the  diversion  of  the  reserve  fund  here- 
tofore mentioned  to  purposes  not  authorized  by  the  charter. 
The  complaint  also  alleges,  in  substance,  that  the  modifica- 
tions made  by  ordinance  5128  are  important  and  material 
changes  and  departures  from  the  terms  stated  in  the  call 
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for  bids  and  the  specifications,  and  that  it  was  because  of 
the  original  provisions  in  ordinance  8990  and  in  the  speci- 
fications and  call  for  bids  which  are  modified  bj  ordinance 
6128  that  no  other  bid  or  bids  were  received  by  the  board 
in  answer  to  the  call,  and  that,  if  ordinance  3990  and  the 
specifications  and  call  for  bids  had  contained  the  modifi- 
cations made  by  the  later  ordinance,  at  least  one  bid  for 
the  construction  of  the  extension  for  a  lower  sum  than  that 
bid  by  Gahan  &  Byrne  would  have  been  received  by  the 
board  in  response  to  its  call.  The  complaint  further 
charges  that  the  contract  about  to  be  entered  into  between 
Gahan  &  Byrne  and  the  board  of  public  works  was  made 
without  competitive  bidding,  and  would  be  the  result  of 
private  negotiations  between  the  proposed  contractors  and 
the  officers  of  the  city;  also,  that  the  proposed  action  of 
the  city  officers  is  unlawful,  and  that,  if  the  proposed  con- 
tract is  entered  into  by  the  board  in  obedience  to  the  com- 
mand of  the  council,  considerable  pecuniary  loss  will  be 
suffered  by  the  city  and  by  the  plaintiff  and  other  tax- 
payers of  the  city.  The  complaint  prays  for  an  injunc- 
tion against  the  board  and  contractors  prohibiting  them 
from  entering  into  the  contract  proposed,  and  for  an  ad- 
judication that  ordinance  5128  is  invalid.  The  defendants 
interposed  a  demurrer  to  the  complaint,  upon  the  ground 
that  it  failed  to  state  facts  sufficient  to  constitute  a  cause 
of  action.  This  demurrer  was  overruled  and,  defendants 
electing  to  stand  upon  their  demurrer  and  declining  to 
further  plead,  a  decree  was  entered  perpetually  enjoining 
the  execution  of  the  proposed  contract,  and  from  this  judg- 
ment this  appeal  was  taken. 

It  is  contended  by  the  learned  counsel  for  the  appellants, 
if  we  understand  their  position,  (1)  that  it  was  not  neces- 
sary to  submit  the  contract  for  the  contemplated  improve- 
ments to  competitive  bidding,  and  (2)  that,  even  if  it  was 
necessary  so  to  do  under  the  charter  of  the  city,  the  change 
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made  in  the  bid  originally  submitted  was  immaterial^  and 
therefore  not  injurious  to  the  city  or  to  the  plaintiff.  It  is 
claimed  by  counsel,  with  much  earnestness,  that,  imder 
§  10  of  article  8  of  the  charter,  contracts  for  improvements 
are  required  to  be  let  to  the  lowest  bidder  only  in  cases  of 
local  improvements,  where  payment  is  to  be  made  therefor 
from  the  assessment  of  property  benefited  thereby;  and 
they  invoke  the  well-known  rule  of  statutory  construction 
that,  where  general  words,  follow  an  enumeration  of  pei^ 
sons  or  things  by  words  of  a  particular  and  special  mean- 
ing, such  general  words  are  to  be  held  as  applying  only  to 
persons  or  things  of  the  same  general  kind  or  class  as 
those  specifically  mentioned.  But  we  are  of  the  opinion 
that  this  rule  has  no  application  in  the  present  instance. 
As  we  have  already  seen,  this  section  provides  that  all 
local  improvements,  the  funds  for  the  payment  of  which 
are  directly  or  indirectly  to  be  derived  in  whole  or  in  part 
from  assessments  upon  the  property  benefited  thereby,  and 
such  improvements  as  the  city  council  shall  by  ordinance 
prescribe,  shall  be  made  by  contract  to  be  let  to  the  lowest 
bidder  therefor,  under  the  management  of  the  board  of 
public  works.  It  would  seem  almost  too  plain  for  ail- 
ment that  it  was  the  intention  and  policy  of  the  framers 
of  the  charter  to  submit  all  contracts  authorized  by  the  dty 
to  public  competition.  In  the  first  part  of  the  section, 
local  improvements  are  mentioned,  and,  in  the  second 
clause,  such  improvements  as  the  city  council  shall  bv 
ordinance  prescribe.  This  last  provision  must  necessarily 
refer  to  improvements  different  from  those  before  speci- 
fied, for  otherwise  it  would  be  manifestly  superfluous.  We 
think  there  can  be  no  question  but  that  contracts  of  the 
character  of  that  now  under  consideration  fall  within  the 
provisions  of  the  charter  requiring  contracts  to  be  let  to 
the  lowest  bidder.  And,  that  being  so,  it  follows  that 
neither  the  board  of  public  works  of  the  city  nor  any  other 
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officer  or  officers  of  the  city  had  any  legal  right  or  authority 
to  enter  into  a  contract  which  was  not  the  direct  result  of 
competitive  bidding,  or  of  an  opportunity  for  such  bidding. 
The  board  of  public  works  is  not  vested  with  any  dis- 
cretionary power  in  regard  to  awarding  contracts,  and  they 
have  no  legal  right  to  enter  into  a  contract  not  clearly 
authorized  by  the  provisions  of  the  charter  under  which 
they  act.  A  legal  contract  can  be  made  by  this  board  only 
in  the  mode  and  manner  pointed  out  by  the  charter,  and  a 
contract  made  in  any  other  way  would  be  clearly  illegal 
and  void. 

In  Times  Publishing  Co.  v.  Everett,  9  Wash.  618  (87 
Pac.  695,  43  Am.  St  Bep.  865),  in  speaking  of  the  powers 
of  officers  of  municipal  corporations,  this  court  said : 

'^ Agents  of  municipal  corporations  must  maintain  them- 
selves within  the  law  in  the  matter  of  awarding  contracts, 
and  if  through  fraud  or  manifest  error  not  within  the  dis- 
cretion confided  to  them,  they  are  proceeding  to  make  a 
contract  which  will  illegally  cast  upon  taxpayers  a  sub- 
stantially larger  burden  of  expense  than  is  necessary,  the 
courts  will  interfere  by  injunction  to  the  eilect  of  restrict- 
ing their  action  to  proper  bounds." 

We  think  the  doctrine  therein  announced  is  not  only  cor- 
rect, but  fundamental.  It  is  plain  that  the  board  of  public 
works  called  for  bids  upon  a  basis  entirely  different  from 
the  contract  that  was  enjoined  by  the  court  below ;  and  to 
accept  this  contract  would  be  to  ignore  entirely  the  plain 
provisions  of  the  organic  law  of  the  city.  It  was  the  duty 
of  the  board  to  accept  or  reject  the  bid  as  made,  and  not 
to  accept  it  as  subsequently  modified  at  the  suggestion  of 
the  bidders.  While  it  is  true  that  the  board  may  right- 
fully award  a  contract  to  the  only  bidder  therefor,  it  seems 
dear  to  us  that  such  a  contract  must  be  based  upon  the 
requirements  of  the  law.  In  other  words,  the  call  for  bids 
must  be  such  that  all  persons  interested  may  stand  upon 
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the  same  footing  and  know  just  what  character  of  contract 
will  be  required.  So  far  as  we  are  informed,  courts  have 
quite  uniformly  held,  under  constitutions,  statutes  or  char- 
ter provisions  requiring  contracts  to  be  let  upon  sealed  pro- 
posals, that  contracts  made  by  private  negotiations  are 
void,  and  the  letting  of  them  may  be  enjoined  at  the  suit 
of  any  person  who  would  be  prejudiced  thereby. 

In  Fones  Bros.  Hardware  Co.  v.  Erb,  54  Ark.  645  (17 
S.  W.  7),  the  question  now  under  consideration  was  elab- 
orately discussed  by  the  court.  The  only  charge  made 
against  the  public  oflScers  in  that  case  was  that  they  were 
about  to  let  a  contract  without  competitive  bidding,  and 
the  court  held  that  they  could  be  restrained  from  so  doing 
at  the  suit  of  a  taxpayer.  The  constitutional  provision 
under  discussion  in  that  case  is  as  follows : 

"All  contracts  for  erecting  or  repairing  public  build- 
ings or  bridges  in  any  county,  or  for  materials  therefor, 
shall  be  given  to  the  lowest  responsible  bidder 
under  such  regulations  as  may  be  provided  by  law." 

And  the  court  said: 

"  The  method  prescribed  is  well  understood,  clearly  de- 
fined and  of  distinctive  character,  specially  adapting  it  to 
a  conservation  of  public  interests.  It  embodies  three  vital 
principles — an  offering  to  the  public,  an  opportimity  for 
competition  and  a  basis  for  exact  comparison  of  bids." 

Applying  that  doctrine  to  the  case  in  hand,  it  can  hardly 
be  reasonably  claimed  that  the  contract  now  before  us  was 
ever  offered  to  the  public,  or  that  there  was  an  opportunity 
for  competition  therefor.  In  the  same  case  the  court 
further  says: 

"  Any  statutory  regulation  of  the  matter  which  excludes 
or  ignores  either  principle  destroys  the  distinctive  char- 
acter of  the  system.  Any  arrangement  which  excludes 
competition  prevents  a  letting  to  the  lowest  bidder." 

The  foUovTing  cases  are  to  the  same  effect:  Beaver  t?. 
Trustees,  19  Ohio  St.  97 ;  Wickunre  v.  City  of  Elkhart, 
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144  Ind.  805  (43  N.  E.  216)  ;  State  ex  rel  Clark  v.  Board 
of  Commissioners,  11  Neb.  484  (9  N.  W.  691) ;  McQuidr 
dy  V.  Brannock,  70  Mo.  App.  535;  Frams  v,  Felix,  167 
Pa.  St.  47  (31  Atl.  878). 

In  McQuiddy  v.  Brannock,  supra,  it  was  urged  that 
the  contract  was  valid^  for  the  reason  that  it  was  subse- 
quently approved  by  the  council.  The  charter  of  Kansas 
City  required  the  work  to  be  publicly  submitted  to  com- 
petitive bidders,  and  the  contract  let  to  the  best  bidder. 
The  court  says : 

"  This  is  also  the  general  policy  of  the  state.  This 
policy  protects  the  property  holder,  destroys  favoritism 
and  renders  corruption  less  easy." 

And  the  court  further  observes: 

"  It  is  equally  apparent  that  if  public  work  is  to  be  sub- 
mitted to  public  competition  and  the  contract  let  to  the  best 
bidder  on  such  submission,  a  substantially  different  con- 
tract from  that  proposed  and  bid  on  can  not  be  made. 
If  this  could  be  done,  then,  though  the  ordi- 
nance and  public  submission  for  bids  called  for  one  kind 
of  material,  a  contractor  could  be  favored  with  a  contract 
for  some  less  expensive  material.  So  it  can  be  clearly 
seen  that  if  an  ordinance  approving  a  contract  already  let 
be  allowed  to  make  such  contract  valid,  notwithstanding 
it  substantially  differed  from  the  contract  contemplated  by 
the  ordinance  directing  the  improvement  and  that  bid  on, 
a  contract  may  be  enforced  which  was  not  contemplated 
when  the  proceedings  were  set  on  foot  and  adopted — a  con- 
tract which  has  never  been  laid  before  competitive  bid- 
ders." 

It  would  seem  that  this  language  is  peculiarly  applicable 
to  the  case  at  bar.  It  is  claimed  by  counsel  for  the  re- 
spondent that  ordinance  5128,  authorizing  the  execution 
of  this  contract,  is  unconstitutional  and  void,  being  in  con- 
travention of  §  7  of  article  8  of  the  state  constitution, 
which  provides  that 
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"  "No  county,  city,  town  or  other  municipal  corporation 
shall  hereafter  give  any  money  or  property  or  loan  its 
money  or  credit  to  or  in  aid  of  any  individual,  association, 
company  or  corporation." 

We  think  this  point  is  well  taken,  and  that  the  eflfect  of 
the  ordinance  was  to  authorize  the  loan  of  the  city's  money 
or  credit  to  the  contractors.  This  ordinance  No.  5128  Ib 
also  in  conflict  with  the  charter  in  so  far  as  it  commands 
the  board  of  public  works  to  enter  into  this  particular  con- 
tract. The  charter  provisions  already  mentioned  clearly 
show  that,  in  the  letting  of  contracts  for  public  works,  the 
discretion  as  to  the  acceptance  or  rejection  of  bids  is  vested 
exclusively  in  the  board  of  public  works.  But  this  ordi- 
nance plainly  undertakes  to  interfere  with  such  discretion. 
In  fact,  it  deprives  them  of  any  opportunity  whatever  to 
exercise  their  discretion  in  respect  to  this  particular  con- 
tract. 

We  deem  it  proper  to  say  that  no  charge  is  made  of 
fraud  on  the  part  of  the  proposed  contractors,  or  of  favor- 
itism on  the  part  of  the  city  officials.  On  the  contrary, 
the  whole  transaction  is  characterized  by  the  utmost  good 
faith  on  the  part  of  all  parties  concerned.  But  this  court 
can  consider  nothing  but  the  law  applicable  to  the  facts 
stated  in  the  complaint,  as  amended  by  stipulation  of  the 
parties;  and,  in  so  doing,  we  are  constrained  to  hold,  for 
the  reasons  above  indicated,  that  the  judgment  appealed 
from  was  right  and  must  be  affirmed ;  and  it  is  so  ordered. 

Gordon,  0.  J.,  and  Dunbab^  J.,  concur. 

Be  AVIS,  J.,  not  sitting. 
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APPSAIi — JURISDICTIONAL       BEQUIBEMENTS — AFPBALABLE       OBDXB — ^VA- 
CATION OF  JUDGMENT — DENIAL  OF  MOTION  TO  SET  ASIDE. 

An  order  vacatins  a  Judgment  must  be  attacked  on  the  hear- 
ing of  the  motion  therefor,  or  on  appeal  from  the  order,  and 
cannot  be  questioned  later  by  a  motion  to  set  it  aside;  hence,  an 
order  made  denying  the  latter  motion  is  not  appealable. 

Under  the  statutes  governing  appeals,  the  provisions  requir- 
ing  that  an  appeal  from  an  order  that  is  not  a  final  Judgment  be 
taken  within  fifteen  days,  that  notice  of  appeal  be  filed  with  the 
clerk  within  five  days  after  its  service,  and  that  the  appeal  bond 
be  filed  within  five  days  after  the  service  of  the  notice,  are  Juris- 
dictional and  must  be  strictly  complied  with. 

Appeal  from  Superior  Coturt,  Island  County. — Hon. 
Jambs  G.  MgClinton^  Judge.     Appeal  dismissed. 

W.  F.  Hays,  for  appellant. 
A.  B.  Coleman,  for  respondent. 

Pbb  Cubiam. — On  the  2d  day  of  December,  1896,  in 
the  superior  court  of  the  state  of  Washington  for  Island 
county,  the  appellant  obtained  a  money  judgment  against 
the  respondent,  entered  on  the  verdict  of  a  jury.  On  the 
11th  day  of  February,  1898,  upon  the  application  of  re- 
spondent, and  after  notice  to  appellant,  the  superior  court 
TRcated  and  set  aside  the  verdict  and  judgment  and  grant- 
ed a  new  trial  of  the  action.  On  the  7th  day  of  April, 
1898,  the  appellant  filed  a  written  motion  asking  the  court 
to  vacate  and  set  aside  its  order  of  February  11,  1898 
(being  the  order  vacating  and  setting  aside  the  verdict  and 
judgment  and  granting  a  new  trial).  This  motion  was 
heard  and  denied  by  the  court  on  the  10th  day  of  May, 
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1898.  On  the  last  date  the  appellant  served  upon  respond- 
ent a  notice  of  appeal  from  the  order  of  February  11th, 
and  on  the  13th  of  May  executed  a  bond  to  perfect  the 
appeal,  which  bond  was  filed  with  the  clerk  of  the  court 
of  Island  county  on  the  17th  day  of  the  same  month.  The 
notice  of  appeal  was  not  filed  with  the  clerk,  but  appears 
here  by  stipulation  of  the  parties.  On  the  4th  day  of 
Augast,  1898,  the  appellant  served  another  notice  of  ap- 
peal in  which  it  is  recited  that  an  appeal  is  taken  from  the 
order  of  February  11, 1898,  and  also  the  order  of  the  10th 
day  of  May,  1898.  Ko  appeal  bond  accompanied  this 
latter  notice.  The  respondent  moves  to  dismiss  the  appeal 
for  want  of  jurisdiction  in  this  court. 

The  order  refusing  to  set  aside  the  order  vacating  the 
judgment  is  not  an  appealable  order.  Any  reason  that 
could  be  shown  for  setting  aside  the  order  could  have  been 
and  should  have  been  shown  in  opposition  to  the  applica- 
tion made  by  the  respondent  to  vacate  the  judgment 
Having  had  due  notice  of  that  application  and  having 
failed  to  satisfy  the  lower  court  on  the  hearing  that  no 
sufficient  reason  existed  for  vacating  the  judgment,  the 
appellant  was  precluded  from  further  questioning  the  suf- 
ficiency of  the  order  in  that  court.  His  remedy  was  by 
appeal  to  this  court. 

The  attempted  appeal  from  the  order  vacating  the  judg- 
ment was  insufficient  for  several  reasons:  the  notice  was 
not  filed  with  the  clerk  of  the  court  within  five  days  froTn 
the  time  it  was  served  on  respondent  (Bal.  Code,  §  6503, 
Laws  1893,  p.  120,  §  4)  ;  the  bond  given  to  perfect  the 
appeal  was  not  filed  with  the  clerk  of  the  court  within  five 
days  from  the  time  the  notice  of  appeal  was  served  (BaL 
Code,  §§  6503,  6505,  Laws  1893,  p.  120,  §§  4,  6) ;  the 
order  was  not  a  final  judgment;  it  was  made  at  the  time 
of  the  hearing  and  an  appeal  therefrom  must  be  taken 
within  fifteen  days  from  the  time  of  its  entry  (BaL  Code, 
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§§  6500,  6502,  Laws  1893,  p.  119,  §  1,  Laws  1895,  p.  81, 
§  1).  This  court  has  repeatedly  held  these  provisions  of 
the  law  jurisdictional,  and  a  strict  compliance  with  them 
necessary  in  order  to  perfect  an  appeal. 

The  motion  to  dismiss  is  granted. 


[No.  3092.    Decided  February  9, 1899.J 

EzBA  D.  BiNn^LB  et  al..  Appellants,  v.  H.  D.  Skinnbs 

et  al.,  Bespondents. 

CHATJilFWQB      TO      EVn>ENOE — EFFECT — ^BEPUEYIK      BOND — ^FAn^UBE      OF 

SUBETUES     TO     JUSTIFY. 

A  challenge  to  the  legal  sufficiency  of  the  evdence  will  not 
effect  a  removal  of  a  cause  from  the  consideration  of  the  Jury, 
where,  in  the  opinion  of  the  court,  there  are  disputed  questions 
of  fact  for  the  Jury  to  pass  upon. 

Where,  in  an  action  to  recover  the  possession  of  personal 
property,  brought  in  a  Justice's  court,  the  property  has  been 
delivered  to  plaintiff  upon  his  giving  bond  therefor,  and  excep- 
tion has  been  taken  to  the  sufficiency  of  the  sureties,  under  Bal. 
Code,  S  6592,  the  failure  of  the  sureties  to  Justify  upon  notice 
exonerates  them  from  any  further  liability  on  the  bond. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Lbandeb  H.  Pbatheb^  Judge.     Affirmed. 

W.  A.  Lewis,  for  appellants. 
Adolph  Munter,  for  respondents. 

The  opinion  of  the  court  was  delivered  hy 

GoHDON,  C.  J. — ^In  October,  1896,  respondent  Mary 
Dudley  commenced  an  action  of  replevin  against  appel- 
lants Rinear  and  Lewis,  in  the  justice  court  of  Spokane 
county.  At  the  time  of  commencing  the  action  plaintiff 
claimed  the  immediate  delivery  of  the  property,  and,  upon 
giving  the  affidavit  provided  by  statute,  obtained  from  the 
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justice  an  order  directiiig  the  officer  to  take  the  property 
from  the  defendants  and  deliver  the  same  to  plaintiff,  upon 
receiving  a  proper  bond.  Thereupon  the  plaintiff  in  that 
action  (respondent  Dudley  in  the  present  action)  executed 
a  bond  in  double  the  value  of  the  property,  conditioned  for 
the  prosecution  of  the  action  and  the  return  of  the  prop- 
erty to  the  defendant  if  return  thereof  should  be  adjudged, 
etc.,  and  the  respondents  Skinner  and  Lawson  became 
sureties  thereon.  The  property  involved  was  stored  in  a 
store  room  in  the  city  of  Spokane,  to  which  room  the  ap- 
pellant Lewis  had  the  key.  Upon  receiving  the  order  and 
bond  already  referred  to,  the  officer  made  a  demand  for 
possession  of  the  property  and  received  from  Lewis  a  key 
to  the  store  room  in  which  it  was  situated.  The  property 
was  not  removed  by  the  officer,  but  he  received  the  key  and 
gave  a  receipt  for  the  property  to  the  defendants  in  tiiat  ac- 
tion. Subsequently,  and  before  the  property  was  disturbed, 
the  plaintiffs  in  the  action  here  excepted  to  the  sufficiency 
of  the  sureties  upon  the  replevin  bond,  and  upon  notice  the 
sureties  failed  to  appear  before  the  justice,  or  to  justify, 
and  no  new  sureties  were  substituted.  The  case  coming  on 
for  trial  before  the  justice,  resulted  in  a  judgment  in 
favor  of  the  plaintiff  therein,  which  was  reversed  by  the 
superior  court  upon  appeal.  After  such  reversal,  the  de- 
fendants in  that  action  (appellants  here)  brought  the  pres- 
ent action  upon  the  bond  already  referred  to.  There  weie 
separate  answers  filed,  which  contained  affirmative  de- 
fenses; among  others,  that  the  sureties  upon  the  bond 
failed  to  justify  upon  notice,  and  also  that  the  property 
was  not  delivered  to  the  plaintiff  in  the  replevin  action  in 
virtue  of  the  bond,  but  was  delivered  to  the  plaintiff  pur- 
suant to  the  judgment  rendered  in  the  justice's  court, 
which  judgment  awarded  the  property  to  the  plaintiff. 
There  was  a  reply  to  these  affbmative  defenses  and  the 
trial  resulted  in  a  verdict  and  judgment  in  defendants' 
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favor.  The  appeal  is  from  that  judgment.  When  the 
plaintiffs  had  introduced  their  evidence  and  rested^  the 
respondents  interposed  a  motion  for  a  non-suit,  which  was 
argued  and  denied,  and,  after  the  evidence  was  all  in,  the 
defendants  again  challenged  its  sufficiency  and  moved  the 
court  for  a  dismissal  of  the  action.  This  motion  was 
denied  and  the  case  went  to  the  jury,  with  the  result  here- 
tofore stated. 

Appellants  urge  that  the  court  erred  in  submitting  the 
cause  to  the  jury  after  the  legal  sufficiency  of  the  evidence 
had  been  challenged.  Their  position  is  that  the  court 
ought  to  have  decided  as  a  matter  of  law  what  judgment 
should  be  entered,  and  that  it  was  the  duty  of  the  court  to 
have  discharged  the  jury  when  such  challenge  was  made. 
In  support  of  this  contention  counsel  cite  and  rely  upon 
§  4994,  Bal.  Code  (Laws  1895,  p.  64,  §  1),  which  is  as 
follows: 

"  In  all  cases  tried  in  the  superior  court  with  a  jury  in 
which  the  legal  sufficiency  of  the  evidence  shall  be  chal- 
lenged, and  the  court  shall  decide  as  a  matter  of  law  what 
verdict  should  be  found,  the  court  shall  thereupon  dis- 
cbarge the  jury  from  further  consideration  of  the  case, 
and  direct  judgment  to  be  entered  in  accordance  with  its 
decision." 

We  think  counsel,  misconceive  the  purpose  of  the  statute. 
Cases  might,  and  doubtless  do  frequently,  arise  where, 
when  the  evidence  is  all  in,  there  is  no  disputed  question 
for  a  jury  to  deal  with.  In  such  case,  the  evidence  being 
all  one  way  or  the  facts  admitted,  it  becomes  a  mere  matter 
of  law  what  the  judgment  should  be.  In  such  a  case  it 
would  be  the  duty  of  the  court  to  discharge  the  jury  and 
proceed  to  enter  judgment.  But  in  this  case  the  trial 
court  was  of  the  opinion  that  there  were  questions  for  the 
consideration  of  the  jury. 

We  have  examined  the  evidence  and  conclude  that,  if  the 
court  erred  in  the  disposition  made  of  the  case,  it  was  not 
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prejudicial  to  the  appellants.  In  our  view  of  the  evidence, 
it  was  wholly  insufficient  to  have  warranted  a  recovery  by 
appellants.  Section  6592,  BaL  Code  (2  Hill's  Code, 
§  1494),  is  as  follows : 

"  The  defendant  may,  within  two  days  after  the  service 
of  a  copy  of  the  affidavit,  order,  and  bond,  give  notice  to 
the  officer  that  he  excepts  to  the  sufficiency  of  the  sureties. 
If  he  fail  to  do  so,  he  shall  be  deemed  to  have  waived  all 
objection  to  them.  When  the  defendant  excepts,  the  sure- 
ties shall  justify  upon  one  day's  notice  before  the  justice; 
and  the  officer  shall  be  responsible  for  the  sufficiency  of  the 
sureties  until  the  objection  to  them  is  either  waived,  as 
above  provided,  or  until  they  justify,  or  new  sureties  be 
substituted,  and  they  justify.  If  the  defendant  except  to 
the  sureties,  he  cannot  reclaim  the  property  as  provided 
in  the  next  section." 

Under  this  section,  upon  the  failure  of  the  sureties  to 
justify  it  became  the  duty  of  the  officer  to  return  the  prop- 
erty to  the  defendants  from  whom  it  was  taken,  or,  at  his 
peril,  retain  it ;  but,  in  either  event,  the  failure  of  the  sure- 
ties to  justify  upon  notice  exonerated  them  from  anv 
further  liability  upon  the  bond.  The  subsequent  disposi- 
tion of  the  property  was  a  matter  in  which  they  had  no 
concern.  In  this  case,  however,  it  satisfactorily  appears 
from  the  evidence  that,  after  the  failure  of  the  sureties  to 
justify,  the  officer  re-delivered  the  key  to  the  room  in  which 
the  property  was  stored  to  the  defendants  in  the  action, 
and  it  also  satisfactorily  appears  that  the  property  was  not 
delivered  to  the  plaintiff  by  virtue  of  the  bond,  but  as  a 
result  of  the  judgment  of  the  justice,  whi<5ji  found  that  the 
plaintiff  was  entitled  to  possession  of  the  property.  As  a 
necessary  consequence,  it  must  be  held  that  the  plaintiff 
never  acquired  this  property  under  the  bond. 

Considered  from  any  point  of  view,  the  judgment  ap- 
pears to  have  been  right,  and  it  is  affirmed. 
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Ai9^D£BS^  J.,  concurs  in  the  result. 
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The  State  of  Washin^gton,  on  the  Relation  of  Wellinq-       »    ^^ 

'  ^  20    646 

ton  Strohl,  as  Receiver,  v.  The  Supebiob  Coubt  of      ^  ^® 
King  County  et  al. 

MANDAMUS    TO    COUBT — JURISDICTION    IN    INSOLYSNCT    CASES — ^BANK- 
RUPTCY LAW — APPOINTMENT  OF  BECEIVEES. 

Mandamus  will  lie  to  compel  a  superior  court  to  assume 
Jurisdiction  of  an  action  by  a  receiver  of  an  insolvent  corpora- 
tion, which  the  court  had  declined  on  the  ground  that  the  enact- 
ment of  the  federal  bankruptcy  law  of  July  1,  1898,  had  sus- 
pended the  jurisdiction  of  state  courts  in  insolvency  cases,  where 
there  has  been  no  proceeding  in  bankruptcy  instituted  respect- 
ing the  matter  in  controversy. 

Under  the  laws  of  this  state  authorizing  the  courts  to  appoint 
receivers  of  corporations  which  are  insolvent,  or  in  imminent 
danger  of  insolvency,  with  a  view  to  rendering  the  insolvent 
estate  a  trust  fund  for  the  benefit  of  all  creditors,  ratably  and 
equally,  the  courts  retain  jurisdiction  over  such  corporations 
until  they  may  be  adjudged  bankrupt  under  the  law  of  congress, 
by  the  prot^r  tribunal. 

Original  Application  for  Mandamus. 

Donworth  &  Howe,  and  Ira  Bronson,  for  relator. 

StrudwicJe  &  Peters,  and  Bausman,  Kelleher  £  Emory, 
for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Heavis,  J. — The  facts  set  forth  in  the  application  are 
substantially  that  about  the  19th  of  December,  1898,  the 
relator  was  appointed  receiver  of  the  Skookum  Box  &  Lum- 

36—20  WABB 
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ber  Company^  a  corporation  created  and  existing  under 
the  lawB  of  this  state;  that  the  appointment  was  made  in  a 
case  wherein  the  Seattle  Hardware  Company,  a  corpora- 
tion, was  plaintiff,  and  the  Skookum  Box  &  Lnmber  Com- 
pany was  defendant ;  that  as  the  duly  qualified  and  acting 
receiver  of  the  Skookum  Box  &  Lumber  Company,  on  the 
27th  day  of  December,  1898,  the  relator  instituted  an 
action  in  the  superior  court  of  King  county  against  tiae 
Seattle  National  Bank,  a  corporation,  and  the  sheriff  of 
King  county  and  certain  other  defendants.  The  object  of 
the  action  was  to  vacate  a  certain  judgment  of  foreclosure 
rendered  by  the  superior  court  of  King  county,  in  favor 
of  the  Seattle  National  Bank  and  against  the  Skookum 
Box  &  Lumber  Company,  which  judgment  foreclosed  a 
chattel  mortgage  executed  by  the  Skookum  Box  &  Lumber 
Company  to  the  Seattle  National  Bank,  and  to  have  the 
mortgage  adjudged  void.  The  allegations  of  the  com- 
plaint show  that  the  mortgage  was  given  by  the  Skookum 
Box  &  Lumber  Company  to  secure  a  pre-existing  debt,  and, 
at  the  time  it  was  executed,  the  Skookum  Box  &  Lumber 
Company  was  insolvent,  in  the  sense  that  it  was  wholly 
unable  to  meet  its  obligations  as  they  matured  in  the  ordi- 
nary course  of  business,  and  that  the  intent  of  the  mort- 
gage was  to  constitute  the  Seattle  National  Bank  a  pre- 
ferred creditor  of  the  Skookum  Box  &  Lumber  Company. 
It  was  further  alleged  that  the  property  covered  by  the 
mortgage,  if  sold  at  forced  sale,  would  be  insufficient  to 
pay  the  indebtedness,  and  there  would  be  no  property  re- 
maining of  the  Skookum  Box  &  Lumber  Company  out  of 
which  the  general  creditors  of  the  corporation  could  receive 
payment;  and  the  further  allegation  was  made  that  an- 
other defendant  had  obtained  a  judgment  against  the 
Skookum  Box  &  Lumber  Company  and  had  caused  its 
property  to  be  levied  upon.  The  complaint  prayed  for  an 
injunction  against  the  defendants  restraining  them  from 
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selling  the  property  of  the  Skookum  Box  &  Lumber  Com- 
pany,  and  that  the  mortgage  of  the  Seattle  National  Bank 
be  declared  void,  and  the  possession  of  the  property  of  the 
lumber  company  be  delivered  to  the  receiver,  and  for  gen- 
eral equitable  relief.  The  defendant  Seattle  If ational  Bank 
appeared  and  answered  that  the  Skookum  Box  &  Lumber 
Company  was  a  corporation  organized  under  the  laws  of 
this  state  engaged  in  manufacturing,  trading  and  mercan- 
tile pursuits,  and,  at  all  times  in  the  complaint  mentioned, 
owed  debts  to  the  amount  of  a  thousand  dollars,  and  that 
the  purpose  and  scope  of  the  receivership  proceedings  in 
which  the  relator  was  appointed  receiver  was  to  declare  the 
Skookum  Box  &  Lumber  Company  an  insolvent  corpora- 
tion and  to  wind  up  and  distribute  aU  its  property  to  its 
creditors.  It  appears  from  the  return  of  the  judge  of  the 
superior  court  to  the  alternative  writ  that  the  action  came 
on  for  hearing  on  the  17th  of  January,  1899,  and  that  the 
answer  of  the  Seattle  !N'ational  Bank  in  said  cause  was 
deemed  a  plea  to  the  jurisdiction  of  the  court,  and  that 
the  court  held  such  plea  sufficient  and  dismissed  the  cause 
for  want  of  jurisdiction.  No  proceedings  in  bankruptcy 
under  the  law  of  the  United  States  which  took  effect  on 
the  first  day  of  July,  1898,  have  ever  been  instituted,  and 
all  the  proceedings  in  the  action  dismissed  took  place  since 
the  first  of  July,  1898. 

1.  Relator  appears  to  have  no  plain,  speedy  and  ade- 
quate remedy  by  appeal,  and,  if  the  superior  court  had 
jurisdiction,  mandamus  is  the  proper  remedy  here  to  re- 
quire that  court  to  proceed  and  try  the  cause.  The  single 
question  presented  is,  Did  the  enactment  of  the  federal 
bankruptcy  law  July  1,  1898,  suspend  the  right  of  the 
state  court  to  appoint  a  receiver  for  an  insolvent  corpora- 
tion under  the  laws  of  this  state  t  It  is  conceded  that  the 
enactment  of  the  general  bankruptcy  law  by  Congress 
superseded  and  suspended  all  state  insolvency  laws.    While 
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the  induBtry  of  the  learned  counsel  npon  eadi  side  in  this 
controversy  in  the  citation  of  authorities  is  conunendable, 
yet  we  are  unable  to  find  one  precisely  in  line  with  the 
facts  here,  and  there  is  apparently  some  conflict  in  the 
expressions  of  different  courts.  First  noticing  authorities 
presented  by  counsel  for  the  respondent : 

In  re  Merchants  Insurance  Co.,  Fed.  Cas.  No.  9441,  an 
insurance  company  was  declared  insolvent  and  a  receiver 
appointed  by  the  state  court.  Thereafter  a  petition  was 
filed  in  the  federal  court  to  declare  the  corporation  bank- 
rupt and  take  possession  of  its  assets,  and  the  petition  was 
allowed  and  the  court  observed : 

^^  It  also  seems  clear  to  us  that  in  so  far  as  a  8t-at«  law 
attempts  to  administer  on  the  effects  of  an  insolvent  debtor 
and  distribute  them  among  creditors,  it  is  to  all  intents 
and  purposes  an  insolvent  law,  although  it  may  not  author- 
ize a  discharge  of  the  debtor  from  further  liability  on  its 
debts." 

It  was  also  held  in  this  case  and  In  re  Washington  Ma- 
rine Insurance  Co.,  Fed.  Cas.  No.  17,246,  that  the  acqui- 
escence of  the  defendant  in  the  appointment  of  the  receiver 
was  an  act  of  bankruptcy.  The  case  In  re  Independent 
Insurance  Co.,  Fed.  Cas.  No.  7017,  arose  under  the  bank- 
ruptcy act  of  1867.  It  was  there  observed,  citing  from 
Oriswold  v.  Pratt,  9  Mete.  (Mass.)  23: 

"  When  the  power  is  exercised  by  Congress,  and  a  bank- 
rupt law  is  in  force,  it  does  suspend  all  state  insolvent  laws 
applicable  to  like  cases;  and  this  effect  follows  the  enact- 
ment of  the  bankrupt  law,  and  does  not  require  the  actual 
institution  of  proceedings  in  bankruptcy  to  produce  such 
result.'' 

But  the  Massachusetts  case  goes  further  than  any  of  the 
other  authorities.  In  re  Reynolds,  Fed.  Cas.  No.  11,723, 
by  Bradley,  Judge,  the  exclusive  supremacy  of  the  bank- 
ruptcy courts  is  announced,  whether  the  state  statute  is  in 
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the  nature  of  an  insolvency  or  a  bankruptcy  act     Black 
on  Bankruptcy,  p.  128,  observes : 

"  Several  cases  are  found  in  the  reports  of  the  inferior 
federal  courts  wherein  it  is  held  that,  although  an  insolv- 
ent corporation  is  in  the  hands  of  a  receiver  appointed  by 
a  state  court,  this  will  not  deprive  the  national  courts  of 
jurisdiction  in  proceedings  against  the  corporation  under 
the  bankruptcy  law ;  for,  it  is  said,  any  other  construction 
would  entirely  defeat  the  operation  of  that  law." 

Some  of  the  cases  heretofore  noticed  are  cited,  and  the 
author  continues :  "  But  this  view  is  contradicted  by  a 
considerable  body  of  authorities." 

Of  relator's  citations :  The  case  of  Boese  v.  King,  108 
U.  S.  879  (2  Sup.  Ct.  765),  was  where  an  assignment  was 
made  under  the  state  insolvency  law  of  New  Jersey,  en- 
titled ^^An  act  to  secure  to  creditors  an  equal  and  just 
division  of  the  estates  of  debtors  who  convey  to  assignees 
for  the  benefit  of  creditors."  The  act  provided,  among 
other  things,  that  every  conveyance  or  assignment  by  a 
debtor  of  his  estate,  real  or  personal  or  both,  in  trust,  to  an 
assignee  for  the  benefit  of  creditors,  shall  be  made  for  their 
equal  benefit  in  proportion  to  their  several  demands  to  the 
net  amount  that  shall  come  to  the  hands  of  the  assignee 
for  distribution;  and  all  preferences  of  one  creditor  over 
another,  or  whereby  one  shall  be  first  paid  or  have  a  greater 
proportion  in  respect  to  his  claim  than  another,  shall  be 
deemed  fraudulent  and  void.  The  assignees  under  such 
assignment  converted  the  assets  of  the  assignor  into  money 
and  deposited  it,  for  convenience  of  distribution,  in  a  bank 
in  New  York  city.  No  proceedings  in  bankruptcy  were 
ever  taken  against  the  assignor.  Creditors  in  New  York 
of  the  assignor  procured  judgment  in  the  supreme  court 
of  that  state,  and  endeavored  to  secure  satisfaction  thereof 
from  the  fund  deposited  by  the  assignees  in  the  bank.  The 
supreme  court  of  New  York  held  that  the  assignment  in 
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"New  Jersey  was  void  because  of  the  operation  of  the  gsn- 
eral  bankruptcy  law,  but  on  writ  of  error  to  the  supreme 
court  of  the  United  States  from  the  court  of  appeals  it 
was  said : 

"  The  supreme  court  of  New  York  ruled  that  the  statute 
of  New  Jersey  was,  in  its  nature  and  effect^  a  bankrupt 
law,  and  the  power  conferred  upon  Congress  to  establish 
a  uniform  system  of  bankruptcy,  having  been  exercised 
by  the  passage  of  the  act  of  1867,  the  latter  act  wholly 
suspended  the  operation  of  the  local  statute  as  to  all  cases 
within  its  purview;  consequently,  it  was  held,  the  assign- 
ment was  not  valid  for  any  purpose.  The  court  of  appeals, 
recognizing  the  paramount  nature  of  the  Bankrupt  Act  of 
Congress,  and  assuming  that  the  14th  section  of  the  New 
Jersey  statute,  relating  to  the  effect  upon  the  claims  of 
creditors  who  exhibit  their  demands  for  a  dividend,  was 
inconsistent  with  that  act,  and  therefore  inoperative,  ad- 
judged that  other  portions  of  the  local  statute  providing 
for  the  equal  distribution  of  the  debtor^s  property  among 
his  creditors,  and  regulating  the  general  conduct  of  the 
assignee,  were  not  inconsistent  witib  nor  were  they  neces- 
sarily suspended  by  the  act  of  1867 ;  further,  that  the  New 
Jersey  statute  did  not  create  the  right  to  make  voluntary 
assignments  for  the  equal  benefit  of  creditors,  but  was  only 
restrictive  of  a  previously  existing  right  and  imposed,  for 
the  benefit  of  creditors,  salutary  safeguards  around  its 
exercise;  consequently,  had  the  whole  of  the  New  Jersey 
statute  been  superseded,  the  right  of  a  debtor  to  make  a 
voluntary  assignment  would  still  have  existed.  The  as- 
signment, as  a  transfer  of  the  debtor^s  property,  was,  there- 
fore, upheld  as  in  harmony  with  the  general  object  and 
purposes  of  the  Bankrupt  Act,  unassailable  by  reason 
merely  of  the  fact  that  some  of  the  provisions  of  the  local 
statute  may  have  been  suspended  by  the  act  of  1867." 

"  We  are  of  opinion  that,  except  as  against  proceedings 
.instituted  imder  the  Bankrupt  Act  for  the  purpose  of 
securing  the  administration  of  the  property  in  the  bank- 
ruptcy court,  the  assignment,  having  been  made  without 
intent  to  hinder,  delay  or  defraud  creditors,  was  valid, 
for  at  least  the  purpose  of  securing  an  equal  distribution 
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of  the  estate  among  all  the  creditors  of  Locke,  in  propor- 
tion to  their  several  demands." 

The  following  authorities  also  seem  to  be  analogous: 
Watson  V.  Citizens'  Savings  Bank,  Fed.  Cas.  No.  17,279 ; 
In  re  National  Life  Ins.  Co.,  Fed.  Cas.  No.  10,046 ;  Smith 
V.  Buchanan,  Fed.  Cas.  No.  18,016 ;  Watson  v.  Citizens* 
Savings  Bank,  6  S.  C.  169 ;  Eyster  v.  Oaff,  91  TJ.  S.  621 ; 
BuLchanan  v.  Smith,  16  Wall.  277;  Collier,  Bankruptcy, 
pp.  19  and  20;  Reed  v.  Taylor,  32  Iowa,  209  (7  Am.  Rep. 
180). 

2.  The  test  of  insolvency  under  the  federal  bank- 
niptcy  law  of  1898  is  thus  stated: 

'*  A  person  shall  be  deemed  insolvent  within  the  pro- 
visions of  this  act  whenever  the  aggregate  of  his  property, 
exclusive  of  any  property  which  he  may  have  conveyed, 
transferred,  concealed  or  removed  with  intent  to  defraud, 
hinder  or  delay  his  creditors,  shall  not  at  a  fair  valuation 
be  sufficient  in  amount  to  pay  his  debts." 

It  will  thus  be  seen  that  the  allegations  of  the  complaint 
in  the  suit  for  the  receiver  in  the  case  at  bar  would  not 
conclusively  make  a  case  under  the  federal  bankruptcy 
law.  It  is  true  that  the  fact  of  a  fraudulent  preference 
would  be  a  single  act  of  bankruptcy  under  that  law.  The 
statutes  of  this  state  (Code  Proc.,  §  326,  subd.  6,  Bal. 
Code,  §  6466)  expressly  authorize  the  court  to  appoint  re- 
ceivers of  corporations  which  are  insolvent  or  are  in  immi- 
nent danger  of  insolvency;  and  this  court  has  uniformly 
affirmed  the  doctrine  that  the  assets  of  such  a  corporation 
are  always  a  trust  fund  to  be  administered  in  equity  for 
the  benefit  of  the  creditors  ratably  and  equally.  Thomp- 
son v.  Huron  Lumber  Co.,  4  Wash.  600  (30  Pac.  741) ; 
Conover  v.  Hull,  10  Wash.  673  (39  Pac.  166,  46  Am.  St. 
Eep.  810);  Biddle  Purchasing  Co.  v.  Port  Townsend 
Steel,  etc.,  Co.,  16  Wash,  681  (48  Pac  407). 

It  would  seem  that  a  corporation  created  under  the  laws 
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of  this  state  should  be  subject  to  the  chancery  jurisdiction 
of  the  courts,  and  that  creditors  of  such  corporations  should 
have  their  ordinary  remedies  under  existing  state  laws 
until  such  corporation  is  adjudged  a  bankrupt  under  the 
law  of  Congress  and  by  the  proper  tribunal.  Unquestion- 
ably, upon  such  adjudication  the  power  of  the  state  court 
to  further  proceed  ceases. 

The  writ  will  issue  directing  the  superior  court  to  pro- 
ceed with  the  cause  in  consonance  with  this  opinion. 

GoEDON,  C.  J.,  and  Ajxdebs,  Dunbar  and  Fullebtow, 
JJ.,  concur. 


[No.  3083.  Decided  February,  16,  1899.) 

T.  O.  Abbott,  Appellant,  v.  NATioiirAi.  Bank  of  Cojc- 
MEROB  OF  Tacoma,  WASHINGTON,  et  ol..  Respondents. 

LIBEL — ALLEGATIONS     IN    PLEADINGS — ^JURISDICTION    OF    COUBT — ^HOW 

DETEBMINED. 

Allegations  contained  in  pleadings  filed  in  a  court  of  com- 
petent jurisdiction  are  absolutely  priyileged,  where  they  are 
relevant  and  pertinent  to  the  cause,  regardless  of  their  falsity 
or  maliciousness. 

Whether  the  court  had  Jurisdiction  of  the  subject  matter  and 
of  the  parties,  in  an  action  wherein  alleged  libelous  pleadings 
were  filed,  is  purely  a  legal  question,  to  be  determined  from  an 
Inspection  of  the  pleadings  themselves. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
Thomas  Cabboll^  Judge.     Affirmed. 

T.  0,  Abbott  (W.  C.  Sharpstein  and  Jesse  Thomas,  of 
counsel),  for  appellant. 

W.  H.  Bogle,  and  Charles  Richardson,  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

GoBDON,  C.  J. — ^Appellant  brought  this  action  to  re- 
cover damages  for  an  alleged  libel.     The  supposed  libelous 
matter  was  contained  in  a  bill  filed  in  the  United  States 
court  for  the  district  of  Washington  by  the  National  Bank 
of  Commerce  of  Tacoma,  one  of  the  respondents,  against 
its  former  officers  and  directors,  which  bill  alleged,  in  sub- 
stance, that  the  defendants  in  that  action,  while  managing 
the  affairs  of  the  bank,  had  negligently  loaned  large  simis 
of  money,  aggregating  about  $42,000,  to  the  plaintiff  in 
this  action;  that  he  (the  plaintiff)  had  no  property  or 
means  of  any  consequence  at  the  time  when  said  loans  were 
made,  was  financially  irresponsible,  and  indebted  beyond 
his  ability  to  pay;  and  that  his  condition  in  that  regard 
could  have  been  ascertained,  had  such  officers  investigated, 
and  that  they  would  have  found  plaintiff  was  "constantly 
and  heavily  engaged  in  hazardous  and  uncertain  specula- 
tions and  risks ;"  that  by  reason  of  such  loans  the  funds  of 
the  bank  to  the  amount  hereinbefore  mentioned  were  total- 
ly lost.      The  respondents  Thome,  Wallace  and  Huggins 
were  the  managing  officers  and  directors  of  the  bank  at  the 
time  when  the  action  was  instituted  in  the  federal  court, 
and  the  respondents  Bogle  and  Richardson  were  the  attor- 
neys for  the  bank  in  that  action.     In  his  complaint  in  the 
present   action   the   plaintiff   alleges  that  the  allegations 
which  related  to  the  plaintiff  were  false,  and  were  made 
wrongfully,  wickedly,  maliciously  and  without  probable 
cause.      Eespondents  answered,  setting  up  three  affirma- 
tive defenses,  one  of  which  was  that  the  words  complained 
of  were  used  in  a  pleading  which  is  set  out  in  full  in  the 
answer,  and  that  they  were  pertinent,  relevant  and  mate- 
rial to  the  issue  presented  in  that  cause.     The  reply  admits 
the  correctness  of  the  pleading  so  set  out,  but  denies  the 
other  allegations.     The  lower  court  sustained  respondents' 
motion  for  judgment  upon  the  pleadings,  and  plaintiff  has 
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appealed  therefrom.  In  the  course  of  litigation  in  the 
lower  court,  various  rulings  were  made  which  become  im- 
material in  the  disposition  of  this  cause,  if  it  be  deter- 
mined that  the  court  was  right  in  rendering  the  judgment 
upon  the  pleadings.  Few,  if  any,  of  the  numerous  author- 
ities cited  by  appellant  are  in  point.  In  the  main,  they 
relate  to  communications  which  are  only  conditionally 
privileged  and  have  little  or  no  analogy  with  cases  like 
the  present,  where  the  supposed  libelous  matter  is  con- 
tained in  a  pleading. 

Whether  the  federal  court  had  jurisdiction  of  the  cause 
in  which  the  pleading  was  filed,  and  of  the  parties  thereto, 
is  purely  a  legal  question,  to  be  determined  from  an  in- 
spection of  the  pleading  itself.  The  federal  court  over- 
ruled a  demurrer  to  the  bill  which  contained  the  objection- 
able matter,  and  we  are  constrained  to  hold,  as  did  that 
court,  that  it  had  jurisdiction.  See  National  Bank  of 
Commerce  v.  Wade,  84  Fed.  10. 

We  think  it  requires  no  argument  to  demonstrate  that 
the  words  complained  of  were  pertinent  and  material  to 
the  cause,  and  the  question  to  be  determined  is,  Were  they 
absolutely  privileged,  regardless  of  whether  they  were  true 
or  false,  used  maliciously  or  in  good  faith  ?  The  doctrine 
of  privileged  communications  rests  upon  public  policy, 
"which  looks  to  the  free  and  unfettered  administration  of 
justice,  though,  as  an  incidental  result,  it  may,  in  some 
instances,  afford  an  immunity  to  the  evil-disposed  and 
malignant  slanderer."  Bartlett  v.  Christhilf,  69  Md.  219 
(14  Atl.  518).  It  can  not  be  doubted  that  it  is  a  privily 
liable  to  be  abused,  and  its  abuse  may  lead  to  great  hard- 
ships ;  but  to  give  legal  sanction  to  such  suits  as  the  present 
would,  we  think,  give  rise  to  far  greater  hardships.  The 
rule  is  tersely  stated  in  Wilson  v.  Svllivan,  81  G^.  238  (7 
S.  E.  274),  as  follows: 
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^^  All  charges,  allegatioiis  and  averments  contained  in 
regular  pleadings  addressed  to  and  filed  in  a  court  of  com- 
petent jurisdiction,  which  are  pertinent  and  material  to 
the  redress  or  relief  sought,  whether  legally  sufficient  to 
obtain  it  or  not,  are  absolutely  privileged." 

In  Hoar  v.  Wood,  3  Mete.  193,  the  supreme  judicial 
court  of  Massachusetts,  speaking  through  Chief  Justice 
Shaw,  say: 

"  Then  we  take  the  rule  to  be  well  settled  by  the  authori- 
ties, that  words  spoken  in  the  course  of  judicial  proceed- 
ings, though  they  are  such  as  impute  crime  to  another,  and 
therefore  if  spoken  elsewhere,  would  import  malice  and  be 
actionable  in  themselves,  are  not  actionable,  if  they  are 
applicable  and  pertinent  to  the  subject  of  inquiry.  The 
question,  therefore,  in  such  cases  is  not  whether  the  words 
spoken  are  true,  not  whether  they  are  actionable  in  them- 
selves, but  whether  they  were  spoken  in  the  course  of  judi- 
cial proceedings,  and  whether  they  were  relevant  and  per- 
tinent to  the  cause  or  subject  of  inauiry.^^ 

The  authorities  which  support  this  proposition  are  so 
numerous  that  we  will  undertake  to  cite  only  a  few  of  the 
leading  and  more  recent  cases.  Ash  v.  Zwietusch,  159  111. 
455  (42  N.  E.  854) ;  Yogel  v.  Oruaz,  110  IT.  S.  311  (4 
Sup-  Ct.  12) ;  Hollis  v.  Meux,  69  Cal.  625  (11  Pac.  248, 
58  Am.  Eep.  574) ;  LinJc  v.  Moore,  32  N.  Y.  Supp.  461 ; 
Oains  V.  Aetna  Ins.  Co.  47  S.  W.  (Ky.)  884;  Bartlett  v. 
ChristhUf,  69  Md.  219  (14  Atl.  518)  ;  Runge  v.  Franklin, 
72  Tex.  585  (10  S.  W.  721, 13  Am.  St.  Eep.  833)  ;  WUson 
V.  Sullivan,  81  Ga.  238  (7  S.  E.  274) ;  Moore  v.  Manufac- 
turers' National  Bank,  123  N.  T.  420  (25  N.  E.  1048) ; 
Rainbow  v.  Benson,  71  Iowa,  801  (32  IS.  W.  352). 

It  appearing  that  the  words  of  which  the  plaintiff  com- 
plains were  used  in  a  pleading  filed  in  a  court  of  compe- 
tent jurisdiction,  and  that  they  were  pertinent  and  mate- 
rial, we  conclude  that  they  fall  within  that  class  of  com- 
munications which  the  law  regards  as  absolutely  privi- 
leged, and  the  judgment  must  be  affirmed. 
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DuNBAB^  Reavis  End  Akdebs^  JJ.y  concur. 
FuLLEBTON,  J.,  not  sitting. 


(No.  3034.    Decided  February  18, 1809.) 

The  State  of  Washinoton,  Respondent,  v.  H.  H.  Habi^ 

iNQ,  Appellant 

TOBOEBT — ^WHAT     CONSTITUTES — ^UTTEBINO    FOEOED    DBAFIV— CBIMIirAL 
LAW — ^VALIDITT  OF  JITDOMENT  ON   DEICUBBEB — BEHEASINO. 

Bal.  Code,  9  7128  (Penal  Code,  fi  63),  comprises  wltliin  its 
purriew  the  crime  of  uttering  forged  drafts,  as  well  as  the  crime 
of  forging  that  character  of  written  instruments. 

Under  Bal.  Code,  §  6898  (Code  Proc.,  9  1282),  which  provides 
that  Judgment  may  be  rendered  against  defendant  in  a  criminal 
case,  If  he  fails  to  plead  upon  the  overruling  of  his  demurrer  to 
the  indictment  or  information,  he  may  be  sentenced  where  he 
declines  to  plead,  after  ample  opportunity  to  do  so,  as  the  sub* 
sequent  enactment  of  Code  Proc.,  fi  1364,  providing  that  '*ao  per- 
son indicted  or  Informed  against  for  any  offense  shall  be  con- 
victed thereof,  unless  by  confession  of  his  guilt  in  open  court  or 
by  the  verdict  of  a  Jury  accepted  and  recorded  in  open  court,** 
cannot  be  construed  as  a  repeal  of  9  1282,  either  directly  or  by 
implication. 

A  petition  for  rehearing  presents  no  matters  for  the  con- 
sideration of  the  court,  when  it  is  based  on  matters  not  urged 
on  the  original  hearing. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
William  Hickman  Moobe,  Judge.     Affirmed. 

Richard  Winsor,  George  E.  Morris,  and  John  F.  Dare, 
for  appellant 

James  F.  McElroy,  Prosecuting  Attorney,  John  B. 
Hart,  and  Walter  S.  Fulton,  for  The  State. 


STATE  ▼.  HARDING.  567 


Feb.  1899.]  Opinion  of  the  Court — Dumbar»  J. 

The  opinion  of  the  court  was  delivered  by 

Dx7NBAB^  J. — The  information  in  this  case  charges  the 
crime  of  forgery,  and  the  charging  part  of  the  information 
is  as  follows : 

"  He,  the  said  H.  H.  Harding,  in  the  comity  of  King, 
state  of  Washington,  on  or  about  the  13  th  day  of  Decem- 
ber, 1897,  then  and  there  being,  did  then  and  there  wil- 
fully, knowingly,  falsely,  fraudulently,  unlawfully  and 
feloniously,  utter  and  publish  as  true  to  Dexter  Horton 
&  Co.,  Bankers,  a  corporation  duly  organized  and  existing 
and  doing  business  under  and  by  virtue  of  the  laws  of  the 
state  of  Washington,  a  certain  false  and  forged  writing 
on  paper  commonly  called  a  draft  of  the  tenor  following : 
(setting  forth  the  description  of  the  draft),  and  he,  the 
said  H.  H.  Harding  then  and  there  being  did  then  and 
there  well  know  the  said  instrument  of  writing  to  be  false 
and  forged,  and  the  same  was  then  and  there  uttered  and 
published  by  the  said  H.  H.  Harding  with  the  intent  then 
and  there  to  injure  and  defraud  the  said  Dexter  Horton 
&  Co.,  Bankers,  and  other  persons  now  unknown." 

To  this  information  defendant  filed  a  demurrer,  alleg- 
ing that  the  facts  charged  did  not  constitute  a  crime.  The 
demurrer  was  overruled,  the  defendant  excepting,  and  a 
plea  of  not  guilty  entered.  This  was  on  the  12th  day  of 
April,  1898.  On  April  19th  the  plea  of  not  guilty  was 
withdrawn;  and,  upon  being  asked  to  further  plead,  de- 
fendant refused  to  plead,  stating  that  it  was  his  intent  and 
desire  to  stand  on  the  demurrer.  The  court  thereupon 
pronounced  judgment  of  guilty  upon  the  defendant,  and 
he  was  sentenced  to  confinement  in  the  penitentiary  of  the 
state  of  Washington  for  the  term  of  fourteen  years.  Some 
subsequent  proceedings  were  had,  which  are  not  material 
to  the  discussion  of  the  c^se. 

There  are  two  errors  alleged  by  the  appellant:  First, 
the  error  of  the  court  in  refusing  to  sustain  the  demurrer 
to  the  information ;  and,  second,  in  pronouncing  sentence 
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upon  defendant's  declining  to  plead.  It  is  insisted  by  ihe 
appellant  that  the  statute  in  relation  to  forgeries  does  not 
include  a  draft.  The  statute  (§  68,  Penal  Code,  BaL 
Code,  §  7128),  is  as  follows: 

**  Every  person  who  shall  falsely  make,  or  assist  to 
make,  deface,  destroy,  alter,  forge  or  counterfeit,  or  cause 
to  be  falsely  made,  defaced,  destroyed,  altered,  forged  or 
counterfeited,  any  record,  deed,  will,  codicil,  bond,  writ- 
ing obligatory,  promissory  note  for  money  or  property, 
receipt  for  property,  power  of  attorney,  certificate  of  a 
justice  of  the  peace  or  other  public  officer,  auditor's  war- 
rant, treasury  note,  county  order,  acceptance  or  indorse- 
ment of  any  bill  of  exchange,  promissory  note,  draft,  or 
order,  or  assignment  of  any  bond,  writing  obligatory,  or 
promissory  note  for  money  or  property,  or  any  other  in- 
strument in  writing,  or  any  brand  prescribed  by  law  on 
tobacco,  beef,  bacon  or  pork  cask,  lard  k^  or  barrel,  salt- 
barrel,  or  hay-bale,  or  any  person  who  shall  utter  or  pub- 
lish as  true  any  such  instrument,  knowing  the  same  to  be 
false,  defaced,  altered,  forged,  or  counterfeited,  with  in- 
tent to  defraud  any  person,  body  politic  or  corporate,  shall 
be  deemed  guilty  of  forgery,  and  on  conviction  thereof 
shall  be  imprisoned  in  the  penitentiary  not  more  than 
fourteen  years  nor  less  than  one  year,  and  be  fined  in  any 
sum  not  exceeding  five  thousand  dollars." 

It  is  claimed  that  the  information  does  not  all^e  an 
acceptance  or  indorsement  by  the  defendant,  who  was  the 
payee  named  in  the  draft,  and  hence  in  itself  negatives 
any  forgery  by  acceptance  or  indorsement,  and  thus  fails 
to  bring  the  alleged  forgery  within  the  purview  of  the 
statute;  that  the  words  "other  instrument  in  writing," 
as  used  in  the  statute,  cannot  aid  the  information  in  con- 
struing "draft"  into  the  statute,  those  words  relating  only 
to  assignments.  In  other  words,  that  it  is  the  assignmmU 
of  any  other  instrument,  within  which  description  it  is 
insisted  that  the  word  "draft"  comes,  and  not  the  uttering 
or  publishing  of  the  instrument,  that  constitutes  the  crime. 
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We  do  not  think  that  this  is  the  common-sense  construc- 
tion of  this  statute.  It  would  be  an  impeachment  of  the 
intelligence  of  the  legislature  to  conclude  that  they  in- 
tended to  make  the  assignment  of  a  draft  fall  within  the 
purview  of  this  act,  and  not  the  uttering  or  forging  of  the 
draft  itseKy  an  instrument  which  is  more  commonly  forged 
than  any  other  instrument  known  to  commercial  business. 
Certain  instruments  are  mentioned,  it  is  true,  in  the  first 
part  of  the  section ;  and  it  is  true  that  interjected  into  the 
middle  of  the  section  is  the  expression  ^^or  assignment  of 
any  bond,  writing  obligatory,  or  promissory  note  for 
money  or  property;"  but  we  think,  although  this  statute 
may  not  have  been  very  clearly  drawn,  that  it  was  the 
intention  of  the  legislature  to  make  the  assignment  apply 
only  to  the  instruments  mentioned,  and  that  in  an  abun- 
dance of  caution,  after  reciting  the  papers  and  things 
which  were  recited,  and  the  assignment  of  certain  of  them, 
they  added  the  comprehensive  phrase  ^^or  any  other  instru- 
ment in  writing,"  intending  thereby  to  supply  any  omis- 
sion which  may  have  occurred  in  the  recitals  above.  This 
idea  is  borne  out  by  the  further  provisions  after  the  words 
"or  any  other  instrument  in  writing,  or  any  brand  pre- 
scribed  by  law  on  tobacco,  beef,  bacon  or  pork  cask,"  etc., 
for  it  scarcely  can  be  supposed  that  the  legislature  in- 
tended to  punish  one  who  would  forge  an  assignment  of 
a  brand  prescribed  by  law  on  tobacco,  and  not  punish  him 
for  forging  the  brand  itself.  The  respondent  has  cited 
in  support  of  his  demurrer  the  case  of  State  v.  Heaton, 
17  Wash.  310  (49  Pac.  493).  In  that  case  the  subject 
of  the  suit  was  not  a  draft,  but  a  mere  account  or  claim 
for  services  purporting  to  have  been  rendered  King  coun- 
ty; and,  while  the  language  of  the  opinion  might  lend 
some  color  to  appellant's  contention,  yet  the  instrument 
tinder  discussion  was  so  different  from  the  one  in  question 
here,  that  we  do  not  consider  that  case  an  authority  in 
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point.  In  any  event,  so  far  as  the  case  decides  the  law 
contrary  to  the  construction  which  we  are  now  placing 
upon  the  statute,  it  is  hereby  overruled.  An  indictment 
exactly  like  the  one  at  bar,  though,  was  sustained  by  this 
court  in  White  v.  Territory,  1  Wash.  279  (24  Pac  447). 
That  case  was  not  overruled  or  mentioned  in  State  v, 
Heaton,  supra;  and  it  evidently  was  not  the  intention  of 
the  court  to  lay  down  a  different  rule  from  the  one  adopted 
by  the  court  in  White  v.  Territory,  We  think  the  infor- 
mation was  sufficient  and  the  demurrer  to  the  same  should 
have  been  overruled. 

The  second  assignment,  viz.,  that  the  court  erred  in 
sentencing  the  defendant  upon  his  declining  to  plead,  is 
equally  without  merit.  This  question  was  passed  upon 
squarely  by  this  court  in  State  v.  Stravb,  16  Wash.  Ill 
(47  Pac.  227).  In  that  case  the  statutes  were  under  con- 
sideration, and  the  court  quoted  §  1282  of  the  Code  of 
Procedure  (Bal.  Code,  §  6898),  which  is  as  follows: 

"  If  the  demurrer  is  overruled,  the  defendant  has  a 
right  to  put  in  a  plea.  If  he  fails  to  do  so,  judgment 
may  be  rendered  against  him  on  the  demurrer,  and,  if 
necessary,  a  jury  may  be  impaneled  to  inquire  and  ascei^ 
tain  the  degree  of  the  offense.'* 

This  court  said: 

"  Nor  does  this  conflict  with  §  1290,  which  provides 
that :  ^  If  the  defendant  fail  or  refuse  to  answer  the 
indictment  or  information  by  demurrer  or  plea,  a  plea  of 
not  guilty  must  be  entered  by  the  court;'  but  rather 
strengthens  the  construction  given  above,  that,  if  the  de- 
murrer is  denied,  further  plea  is  unnecessary  and  the 
result  will  be  the  same  as  in  a  civil  action,  where,  upon 
the  overruling  of  the  demurrer  to  a  complaint,  the  defend- 
ant refuses  to  answer.  But,  under  the  section  just  above 
quoted,  the  plea  of  guilty  is  entered  by  the  court  only 
when  the  defendant  fails  or  refuses  to  answer  the  indict- 
ment or  information  either  by  demurrer  or  plea." 
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This  section  (1282)  is  so  clearly  concltisive  of  the  point 
raised  here  that  it  seems  that  there  is  no  room  whatever 
for  construction.  Nor  do  we  think  that  the  laws  of  1891 
(2  HilFs  Code,  §  1364,  Bal.  Code,  §  6927),  which  are 
relied  upon  by  the  appellant,  were  intended  to,  or  did, 
repeal  the  section  just  above  quoted.  The  defendant  was 
not  deprived  of  any  constitutional  right;  he  had  ample 
opportunity  to  plead;  the  record  shows  that  he  was  ad- 
vised by  the  court  of  the  result  of  his  refusal  to  plead, 
and  he  was  in  no  way  prejudiced  by  the  action  of  the 
court  in  imposing  sentence  upon  him  under  the  circum- 
stances as  shown  by  the  record. 

The  judgment  will  be  affirmed. 

GoBDON,  C.  J.  and  Pullebton,  Andebs  and  Rbavis^ 
JJ.,  concur. 

ON  FETITIOir  FOB  BBHEABINQ. 

Pbb  Cubiam. — ^What  purports  to  be  a  petition  for  re- 
hearing is  filed  in  this  case,  and  an  affidavit  of  the  appel- 
lant is  appended,  alleging  his  innocence  of  the  crime  of 
which  he  was  convicted,  and  that  the  reason  he  did  not 
enter  a  plea  of  not  guilty  and  try  the  case  on  the  merits 
was  because  he  was  advised  by  his  attorney  that  he  had 
a  legal  defense  to  said  action,  which  would  in  no  wise 
prejudice  his  right  thereafter  to  avail  himself  of  a  defense 
on  the  merits  of  his  case.  He  alleges  further  that  the 
draft  on  which  he  is  charged  with  committing  forgery  has 
been  by  him  taken  up,  paid  and  discharged  in  full. 

So  far  as  the  merits  are  concerned,  it  does  not  appear 
that  this  draft  was  paid  before  the  defendant  was  con- 
victed of  the  crime  of  forgery ;  but  it  does  appear  from  all 
the  record  in  this  case  that  the  proposition  which  is  now 
urged  by  the  appellant  in  his  behalf  was  not  presented  to 
this  court  upon  the  argument  of  the  case  on  appeal.      So 

36—20  WASH. 


562  STATE  ▼.  HARDING. 


Opinion  on  Re-hearing.  TSO  Wuih. 

that,  Btrictlj  speakings  there  is  no  petition  for  rehearing 

now  pending.  A  rehearing  presmneB  a  hearing  to  have 
been  had;  but  the  proposition  now  urged  has  never  been 
called  to  the  attention  of  this  court,  or  to  that  of  the  trial 
court  The  record  shows  that  this  appellant  has  had 
three  different  attorneys,  and  that  the  attorney  who  now 
files  this  petition  has  been  employed  since  the  trial  of  the 
cause  in  this  court.  As  was  stated  in  the  opinion  filed  in 
this  case,  the  claim  of  the  appellant  that  he  was  taken  by 
surprise,  or  was  deprived  of  any  constitutional  right, 
seems  to  have  no  merit.  He  pleaded  not  guilty  in  the  first 
instance  and,  after  a  considerable  length  of  time,  with- 
drew his  plea  and  refused  to  plead  at  all,  and  the  court, 
on  his  announcing  that  he  elected  to  stand  upon  his  de- 
murrer to  the  information,  and  on  his  refusal  to  plead 
further  to  said  information, — ^the  said  demurrer  having 
been  overruled, — ^adjudged  him  guilty  of  the  crime  of 
forgery  and  sentenced  him  to  the  penitentiary.  Out  of 
an  abundance  of  caution,  this  judgment  and  sentence  was 
afterwards  revoked  and  set  aside,  and  the  defendant  was 
granted  opportunity  to  show  cause,  if  any  he  had,  why 
judgment  should  not  be  pronounced  against  him.  He 
was  fully  advised  by  the  court  of  the  effect  of  his  refusal 
to  plead  and  was  plainly  told  by  the  court  that,  if  he  con- 
tinued to  refuse  to  plead  to  the  indictment,  judgment 
would  be  entered  against  him.  Defendant  was  then 
asked  if  he  had  any  legal  cause  to  show  why  judgment 
should  not  be  pronoimced  against  him,  to  which  he  replied 
that  he  had  not,  and  judgment  was  then  pronounced  under 
the  plain  provisions  of  the  statute. 

We  think,  in  the  first  place,  that  there  is  no  proper 
petition  for  rehearing  presented,  and  that,  treating  ^e 
application  here  as  a  petition  for  rehearing,  it  shows  no 
merit  whatever.    The  petition  will  therefore  be  denied. 
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I  Sf)'  K^A 

In  the  Matter  of  the  Estate  of  Rudolph  Gobkow,  De-    m  iw 


ceased:     Petition  of  Abthxtb  Kobnetzkt.  ^^  ^| 

CYIDEKCE  —  N0N-£XPERT8  —  WILLS  —  TB8TAM8NTABT  GAFAdTT  —        27    2J)3 


PBOVISION   FOB  CHILD — ^IDSNTITT   OF  LIOATEB — CONTEST   OF  WILL —       ^    gg 
ALLOWANCE  OF  EXPENSES — BIGHTS  OF  ILLEQITIHATB  CHILD. 

The  admission  in  evidence  of  the  testimony  of  a  non-ezpert 
witness  as  to  his  opinion  of  the  mental  capacity  of  a  testator, 
after  stating  the  facts  and  circumstances  upon  which  his  opinion 
is  based,  and  requiring  the  extent  and  nature  of  his  knowledge 
of  the  testator  to  be  probed  on  cross-examination,  is  not  error, 
as  the  extent  of  such  knowledge  affects  the  witness's  credibility 
and  not  his  competency. 

A  lack  of  testamentary  capacity  is  not  shown  by  testimony 
establishing  that  the  testator  was  a  physical  wreck  and  totally 
devoid  of  moral  nature  and  natural  affection,  where  it  appears 
that  testator  in  his  life  time  possessed  great  capacity  as  a  money 
maker,  and  at  the  time  of  his  death  knew  fully  what  property  he 
had  and  what  disposition  he  wished  to  make  of  it. 

Under  Bal.  Code,  §  4601  (1  Hill's  Code,  9  1465),  providing  that 
a  deceased  parent  should  be  deemed  to  have  died  intestate  as  to 
any  child  not  named  or  provided  for  in  the  will,  a  will  providing 
for  an  illegitimate  child,  who  had  been  recognized  as  a  son,  by 
other  than  his  real  name,  satisfies  the  statute,  when  there  was 
no  other  child,  and  it  is  evident  that  such  son  was  in  the  mind 
of  the  testator. 

In  an  action  by  a  child  to  set  aside  a  will,  where  there  is 
probable  cause  for  contesting  its  validity,  it  is  not  error  for  the 
court,  upon  confirming  the  will,  to  make  an  order  allowing  ex- 
penses and  attorney's  fees  to  the  contestant. 

Where  an  illegitimate  child  has  been  recogrnized  by  his  father 
in  writing,  he  becomes  as  much  the  heir  of  his  father,  under 
Bal.  Code,  ft  4624,  as  a  legitimate  child,  although  his  parents  may 
never  have  intermarried,  and.  if  the  father  die,  leaving  no 
widow,  such  child  is  as  much  entitled  as  one  born  in  wedlock  to 
the  possession  of  the  homestead  and  to  an  allowance  for  support 
pending  the  settlement  of  the  estate. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Lbakdsb  H.  Pbathjsb^  Judge.     Modified. 
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Noah  &  Nash,  and  John  B.  McBride,  for  appellant 

Henley  J  Kellam  &  Lindsley,  and  John  B.  HesSj  for  re- 
spondents. 

The  opinion  of  the  court  was  delivered  by 

Rkavis,  J. — In  Jnly,  1896,  Kudolph  Gorkow  died  at 
the  city  of  Spokane,  leaving  an  estate  worth  from  one 
hundred  to  one  hundred  and  fifty  thousand  dollars  and  a 
prosperous  business,  consisting  of  a  plant  and  appliances 
for  brewing  and  selling  beer.  He  was  about  sixty-four 
years  of  age,  and  a  German  by  birth.  He  was  noiarried 
in  Germany  and  several  children  were  bom  there,  but 
none  survived  their  infancy,  and  his  German  wife  died  in 
Spokane  about  two  years  before  his  death.  In  the  fall 
of  1896  he  married  a  second  time,  and  after  a  few  months 
he  and  his  second  wife  separated,  and  an  action  instituted 
by  him  for  divorce  was  pending  at  the  time  of  his  death. 
Ten  days  before  his  death  he  executed  a  will.  The  peti- 
tioner, Arthur  Kometsky,  was  the  illegitimate  child  of 
one  Martha  Kometsky,  who  was  the  niece  of  Gk>rkow's 
former  wife.  She  came  from  Germany  in  the  latter  part 
of  1888,  and  while  at  GorkoVs  house  was  seduced  by 
him.  The  former  wife  was  then  living,  and  survived 
until  the  latter  part  of  the  year  1894.  The  will  of  Bu- 
dolph  Gorkow  was  executed  in  due  form  and  was  properly 
attested,  and  by  its  provisions  his  second  wife,  Helena 
Gt)rkow,  was  devised  one  dollar,  and  "Otto"  Kometsky, 
son  of  Martha  Kometsky,  $2,000 ;  and  after  bequests  of 
$6,000  to  each  of  the  two  executors,  who  were  also  em- 
ployees of  Gorkow,  and  various  other  bequests  to  em- 
ployees and  servants  of  from  a  few  hundred  dollars  to 
three  thousand  dollars  each,  Gorkow  directed  his  estate 
to  be  converted  into  money  in  such  manner  and  at  sudi 
times  as  the  executors  should  deem  best,  and  the  residue 
thereof,  after  the  payment  of  his  debts  and  legacies,  he 
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bequeathed  to  two  brothers,  or  their  descendants  per 
stirpes  in  Germany.  The  contest  by  Helena  Gk)rkow  of 
the  will  was  compromised  by  the  executors  by  the  settle- 
ment and  agreement  to  pay  to  her  $17,000.  In  1897  the 
petitioner,  Arthur  Kometsky,  the  natural  son,  by  his 
mother  as  guardian,  now  Martha  Schultheiss,  filed  his 
petition  in  the  superior  court,  alleging  that  he  was  the  son 
of  Budolph  Gbrkow,  alleging  facts  as  to  his  parentage  and 
birth,  and  that  the  deceased  had  acknowledged  him  in 
writing,  properly  executed,  to  be  his  son  and  heir,  and 
that  he  had  not  been  named  in  the  will  in  his  character  as 
son  and  heir,  but  mentioned  as  a  stranger  only;  and  also 
alleging  the  invalidity  of  the  will,  founded  on  the  alleged 
testamentary  incapacity  of  the  deceased  and  imdue  influ- 
ence on  the  part  of  the  employees,  the  executors  and  oth- 
ers, in  procuring  the  execution  of  the  will.  The  executors 
denied  the  allegations  of  the  petition,  and  a  trial  was  had, 
lasting  two  or  three  weeks,  and  a  large  mass  of  testimony 
was  taken,  which  is  brought  here  in  the  record.  A  jury 
was  called  and  sworn,  and,  in  response  to  special  questions, 
returned  the  following  verdict : 

*'  1.  Was  Eudolph  Gorkow,  deceased,  at  the  time  of 
making  and  executing  the  will  contested  herein,  of  sound 
and  disposing  mind  and  memory  and  understanding  and 
capable  of  making  and  executing  the  will  in  question! 
Answer — ^Tes. 

"  2.  Was  the  will  herein  contested  the  voluntary  act 
of  the  said  Eudolph  Gorkow,  deceased?     Answer — ^Yes. 

"  3.  Wfc<  the  will  herein  contested,  of  Rudolph  Gor- 
kow, deceased,  produced  by  undue  influence  ?     Answer — 

No. 

"  4.  Did  the  said  Rudolph  Gorkow,  deceased,  in  his 
life  time,  in  any  writing  signed  by  him  in  the  presence  of 
a  competent  witness,  acknowledge  himself  to  be  the  father 
of  the  petitioner  herein,  Arthur  Kometsky?    Answer — 

Yes. 

"  5.     Was  Rudolph  Gorkow  in  such  a  mental  state. 


566  I^  RE  GORKOW'S  ESTATE. 

Opinion  of  the  Gonrt—  Rbatib,  J.  [20  Wash. 

when  he  executed  the  will  in  question,  as  to  be  able  to 
know  and  understand  its  contents?     Answer — ^Yes. 

^'  6.  Did  he  know  and  understand  the  contents  of  said 
will  at  the  time  of  its  execution  ?     Answer — ^Yes. 

"  7.  Was  the  will  correctly  interpreted  to  the  testator, 
at  the  time  he  executed  it?     Answer — ^Tes, 

'^  8.  Was  Rudolph  Gorkow,  at  the  time  he  executed 
the  will  in  question,  in  such  a  mental  condition  as  to  be  able 
to  know  and  understand  the  ordinary  business  transactions 
of  equal  complexity  and  importance?     Answer — Yes,^ 

The  jury  also  returned  a  general  virdict  for  the  pro- 
ponents of  the  will.  The  superior  court  adopted  the 
special  findings  of  the  jury,  and  thereupon  r^idered  judg- 
ment sustaining  the  wilL  The  petitioner  also  presented 
to  the  superior  court  a  claim  for  allowance  of  expenses 
and  attorney's  fees  in  the  suit,  and  demanded  that  the 
homestead  and  other  property  exempt  from  execution  be 
set  apart  to  him  under  the  statute,  and  for  allowance 
pending  the  settlement  of  the  estate.  The  court,  by  order, 
allowed  reasonable  attorney's  fees  and  other  expenses  in 
the  suit,  but  refused  to  set  apart  the  exempt  property  and 
homestead  or  any  allowance  to  petitioner,  as  the  child  of 
Budolph  Gk)rkow,  pending  the  settlement  of  the  estate. 
The  executors  appealed  from  that  part  of  the  order  allow- 
ing expenses  in  the  suit  and  attorney's  fees,  and  the  peti- 
tioner from  that  part  of  the  order  refusing  to  set  apart 
the  exempt  property  and  homestead  and  a  further  allow- 
ance to  petitioner  pending  the  settlement  of  the  estate. 

The  following  statutes  of  the  state  are  pertinent  here: 

''  Every  illegitimate  child  shall  be  considered  as  an  heir 
to  the  person  who  shall  in  writing,  signed  in  the  presence 
of  a  competent  witness,  have  acknowledged  himself  to  be 
the  father  of  such  child,  and  shall  in  all  cases  be  consid- 
ered as  heir  of  his  mother,  and  shall  inherit  his  or  her 
estate,  in  whole  or  in  part,  as  the  case  may  be,  in  the  same 
manner  as  if  he  had  been  bom  in  lawful  wedlock ;  but  he 
shall  not  be  allowed  to  claim,  as  representing  his  father 
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or  mother,  any  part  of  the  estate  of  his  or  her  kindred, 
either  lineal  or  collateral,  unless  before  his  death  his  par- 
ents shall  have  intermarried,  and  his  father,  after  such 
marriage,  shall  have  acknowledged  him  as  aforesaid,  and 
adopted  him  into  his  family,  in  which  case  such  child  and 
the  legitimate  children  shall  be  considered  as  brothers  and 
sisters,  and  on  the  death  of  either  of  them  intestate,  and 
without  issue,  the  others  shall  inherit  his  estate,  and  he 
theirs,  as  heretofore  provided  in  like  manner  as  if  all  the 
children  had  been  legitimate,  saving  to  the  father  and 
mother,  respectively,  their  rights  in  the  estates  of  all  the 
said  children,  as  provided  heretofore,  in  like  manner  as 
if  all  had  been  legitimate.''  Section  4624,  Bal.  Code 
(1  Hill's  Code,  §  1484). 

"  When  a  person  shall  die,  leaving  a  widow,  or  minor 
child  or  children,  the  widow,  child  or  children,  shall  be 
entitled  to  remain  in  possession  of  the  homestead,  and  all 
of  the  wearing  apparel  of  the  family,  and  of  all  the  house- 
hold furniture  of  the  deceased;  and  if  the  head  of  the 
family  in  his  lifetime  had  not  complied  with  the  pro- 
visions of  the  law  relative  to  the  acquisition  of  a  home- 
stead, the  widow,  or  the  child  or  children,  may  comply 
with  such  provisions,  and  shall  be  entitled  on  such  com- 
pliance to  a  homestead  as  now  provided  by  law  for  the 
head  of  a  family,  and  the  same  shall  be  set  aside  for  the 
use  of  the  widow,  child  or  children,  and  shall  be  exempt 
from  all  claims  for  the  payment  of  any  debt,  whether 
individual  or  community.  Said  homestead  shall  be  for 
the  use  and  support  of  said  widow,  child  or  children,  and 
shall  not  be  assets  in  the  hands  of  any  administrator  or 
executor  for  the  debts  of  the  deceased,  whether  individual 
or  community."  Section  6219,  Bal.  Code  (2  Hill's  Code, 
§  972). 

The  petitioner,  Arthur  Kometsky,  has  also  appealed 
from  the  judgment  in  favor  of  the  proponents  sustaining 
the  validity  of  the  will. 

1.  Counsel  for  the  petitioner  have  assigned  numerous 
errors  upon  the  judgment  sustaining  the  validity  of  the 
will,  but  very  few  of  which  it  is  profitable  to  specify  here. 
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We  are  satisfied  with  the  instructions  of  the  superior  court 
to  the  jury,  and  it  is  immaterial,  in  the  consideration  of 
the  case,  to  determine  whether  proceedings  under  the 
statute  to  contest  the  will  are  in  their  nature  legal  or 
equitable,  for  the  court  adopted  the  findings  of  the  jury. 
The  errors  assigned  by  counsel  on  the  reception  of  the 
non*expert  testimony  are  not  entirely  sustained  by  the 
facts.  The  court  held  that  the  non-expert  witness  should 
first  state  the  facts  and  circumstances  upon  which  his 
opinion  was  based,  and  that  the  extent  and  nature  of  the 
witness's  knowledge  of  the  testator  was  for  cro^-examina- 
tion,  and  could  go  only  to  the  credit  of  the  witness.  This 
cannot  be  said  to  be  error.  The  better  rule  is,  upon  the 
request  of  counsel,  to  allow  such  cross-examination  of  an 
expert  witness  whose  testimony  is  tendered,  before  the 
witness  shall  express  his  opinion,  as  will  satisfy  the  court 
that  such  witness  is  competent  to  testify.  But  it  is,  after 
all,  a  question  of  convenient  procedure,  and  the  compe- 
tency of  the  witness  to  express  an  opinion  is  much  in  the 
sound  discretion  of  the  court. 

There  is  a  substantial  conflict  in  the  testimony  relative 
to  the  testamentary  capacity  of  the  deceased,  and  the  ques- 
tion whether  undue  influence  was  used  upon  the  deceased 
in  the  execution  of  the  will.  But  the  material  conflict  in 
the  evidence  is  between  expert  witnesses  (physicians), 
who  gave  opinions  as  to  the  capacity  or  incapacity  of  the 
deceased;  and  also  non-expert  witnesses,  who  were  per- 
mitted to  state,  from  their  acquaintance  and  contact  with 
and  personal  knowledge  of  the  deceased,  their  opinion  of 
his  capacity. 

The  substantial  facts,  without  controversy,  shown  were, 
that  the  deceased  was  a  man  of  violent  and  ungovernable 
passions ;  that  he  was  inordinately  dissipated ;  that  his  acts 
evinced  a  total  want  of  moral  nature  and  natural  affec- 
tion; that  he  had  for  a  number  of  years  preceding  his 
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death  been  the  subject  of  several  painful  maladies,  some 
of  them  incurable,  and  that  physically  his  system  was 
completely  wrecked;  that  he  required  a  body  servant  for 
a  considerable  time  constantly  in  attendance ;  that  his  sec- 
ond marriage  was  eccentric,  foolish  and,  from  every  rea- 
sonable standpoint,  reprehensible.  In  fact,  it  may  be 
conceded  from  the  whole  testimony  that  deceased,  as 
stated  in  the  rather  vigorous  language  of  counsel  for  peti- 
tioner, was  '^a  moral  leper,"  and  that  the  inference  might 
reasonably  be  drawn  from  all  these  facts  that  his  mental 
vigor  was  impaired.  Indeed,  the  record  does  not  disclose 
any  particular  mental  capacity  or  traits  in  the  deceased 
except  the  ability  to  make  and  take  care  of  money  during 
his  life.  But  the  capacity  required  for  a  will  is  very  well 
summed  up  and  stated,  as  the  deduction  from  a  long  line 
of  recognized  authorities,  by  Judge  Bedfield  in  the  follow- 
ing language: 

''  The  result  of  the  best  considered  cases  upon  the  sub- 
ject seems  to  put  a  quantum  of  understanding  requisite 
to  the  valid  execution  of  a  wiU  upon  the  basis  of  knowing 
and  comprehending  the  transaction,  or,  in  popular  phrase, 
that  the  testator  should  at  the  time  of  executing  the  will 
know  and  understand  what  he  was  about."  1  Redfield, 
Wills,  124  et  8eq. 

And  again,  in  Clapp  v.  FullertoUy  84  N.  Y.  190  (90 

Am.  Dec.  681) : 

"  The  right  of  a  testator  to  dispose  of  his  estate  depends 
neither  on  the  justice  of  his  prejudices  nor  the  soundness 
of  his  reasoning.  He  may  do  what  he  will  with  his  own ; 
and  if  there  be  no  defect  of  testamentary  capacity,  and  no 
undue  influence  or  fraud,  the  law  gives  effect  to  his  will, 
though  its  provisions  are  unreasonable  and  unjust." 

In  re  Mitchell's  Estate,  43  Minn.  73  (44  N.  W.  885) : 

"  It  is  a  testator's  privilege'  to  make  such  disposition  of 
his  property  as  he  pleases,  and,  if  the  will  is  his, — ^that  is, 
if  it  is  the  voluntary  act  of  a  competent  testator, — it  must 
stand,  if  properly  executed  in  form." 
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In  Potter  v.  Jones,  20  Ore.  289  (25  Pac.  769),  it  waa 

said: 

"It  may  be  harsh,  and,  under  some  circumstances, 
cruel  to  disinherit  one  child  and  to  distribute  the  estate 
among  the  others,  but  if  the  testator  be  of  sound  mind  and 
execute  his  will  as  prescribed  by  law,  no  court  can  inter^ 
fere." 

And  In  re  McDevitt,  95  Cal.  17  (30  Pac.  101),  it  was 
said: 

"  But  the  right  to  dispose  of  one's  property  by  law  is 
most  solemnly  assured  by  law,  an*)l  is  a  most  Taluable  in- 
cident to  ownership,  and  does  not  dep^id  upon  its  judi- 
cious use.  The  beneficiaries  of  a  will  are  as  much  en- 
titled to  protection  as  any  other  property  owners,  and 
courts  abdicate  their  functions  when  they  permit  the 
prejudices  of  a  jury  to  set  aside  a  will  merely  upon  sus- 
picion, or  because  it  does  not  conform  to  their  ideas  of 
what  was  just  and  proper." 

In  Boughton  v.  Knight,  6  Moak,  Eng.  Rep.  349,  Sir 
John  Hannen  said: 

"  He  may  disinherit  either  wholly  or  partially  his  chil- 
dren and  leave  his  property  to  strangers  to  gratify  his 
spite,  or  charities  to  gratify  his  pride,  and  we  must  give 
effect  to  his  will,  however  much  we  may  condemn  the 
course  he  has  pursued." 

It  appears  from  the  testimony  that  deceased  established, 
built  up  and  conducted  a  brewery  business  in  the  city  of 
Spokane;  that  he  accumulated  a  considerable  fortune; 
that  in  his  temper  he  was  always  morose,  sullen,  and  at 
times  violent ;  that  he  had  no  respectable  associates  among 
his  own  nationality  in  the  city,  if  indeed  anywhere,  or 
among  any  class ;  that  he  mingled  but  little  with  the  pub- 
lic, except  as  business  brought  him  in  contact  wiUi  any 
one ;  that  his  evenings  were  frequently  spent  in  the  vilest 
resorts  of  the  city.  But  it  also  appears  that  all  the  while 
he  prospered  in  his  business;  that  with  tenacious  ohsti- 
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nacj,  until  the  period  of  his  death,  he  kept  his  checks  and 
balances  on  all  his  employees  and  kept  his  money  locked 
in  a  safe,  of  which  no  one  but  himself  knew  the  combina- 
tion. The  wiU  does  not  in  itself  afford  any  inferences  of 
incapacity.  He  seems  to  have  known  what  estate  he  had, 
and  to  have  known  what  he  wanted  to  do  with  it ;  and  this 
fulfills  the  measure  of  testamentary  capacity,  unless  there 
was  undue  influence  deceiving  him  or  overcoming  his  will. 
It  cannot  be  said  from  the  testimony  that  this  was  estab- 
lished. The  income  from  the  brewery  business,  at  the 
time  he  died  and  since,  has  been  several  thousand  dollars 
B  month.  The  will  provided  that  the  executors  should 
continue  this  business,  indicating  that  the  testator's  judg- 
ment deemed  a  continuation  of  the  business  valuable.  It 
was  also  directed  in  the  will  that  the  employees  who  had 
been  made  legatees  should  not  leave  the  employ  of  the 
executors  until  two  years,  under  penalty  of  forfeiture  of 
the  legacy;  and,  further,  the  executors  were  directed  to 
pay  no  more  compensation  to  employees  than  the  ordinary 
scale  of  wages  in  such  business.  These  provisions  rather 
indicate  care  and  that  the  testator,  in  unison  with  his  uni- 
form course  as  a  money-getter,  made  directions  to  carry 
out  after  his  death  in  harmony  with  his  general  character. 
Upon  the  whole  record,  the  judgment  of  the  superior  court 
sustaining  the  validity  of  the  will  must  be  affirmed. 

2.  It  is  urged  by  counsel  for  appellant  that,  under 
§  4601,  Bal.  Code  (1  Hill's  Code,  §  1465),  petitioner  is 
forgotten ;  that  he  was  only  remembered  in  the  will  as  the 
child  of  Martha  Kometsky,  being  mentioned  as  ^^Otto," 
instead  of  his  real  name,  Arthur  Kometsky,  and  the 
legacy  was  to  him  as  the  child  of  Martha  Kometsky,  and 
in  no  other  capacity.  But  that  is  certain  which  can  be 
made  certain;  there  was  no  such  child  but  this  one,  and 
it  is  evident  that  the  child  was  in  the  mind  of  the  testator, 
and  that  satisfies  our  statute.     Bower  v.  Bower,  5  Wash. 


572  IN  RE  GORKOW'S  ESTATE. 


Opinion  of  the  Goart— Rbayib,  J.  120  Wuh. 


225  (81  Pac.  598) ;  In  re  Barker's  Estate,  5  Wash.  390 
(31  Pac.  976). 

3.  While  it  has  been  urged  that  the  appeals  from  the 
orders  made  by  the  court  are  not  properly  here  for  review, 
we  think  they  may  be  considered  and  determined.  Ap- 
plications for  the  setting  aside  of  exempt  property  and  a 
homestead  in  favor  of  the  widow  or  minor  children  may 
be  made  at  any  time  to  the  court,  and,  manifestly,  it  was 
proper  to  make  the  application  for  expenses  and  attorney's 
fees  in  the  suit  at  the  time  it  was  made.  The  order  allow- 
ing expenses  and  attorney's  fees  seems,  under  the  circum- 
stances of  the  case  and  the  situation  of  the  petitioner,  to 
have  been  reasonable. 

In  Clapp  V.  Fvllerton,  supra,  the  court  said,  relative 
to  costs : 

"  There  was  probable  cause  for  contesting  the  validity 
of  the  instrument;  and,  while  we  think  the  judgment 
should  be  affirmed,  it  should  be  with  directions  that  the 
costs  of  both  parties  be  paid  from  the  estate." 

Le  Fevre  v.  Le  Fevre,  59  N.  T.  434;  Moore  r.  Alden, 

80  Me.  301  (14  Atl.  199,  6  Am.  St.  Eep.  203) ;  Morse  v. 
Steams,  131  Mass.  389 ;  Seehrock  v.  Fedawa,  29  Am.  St 
Rep.  491  (50  N.  W.  270)  ;  Lawrence  v.  Lindsay,  68 
N.  Y.  108. 

4.  The  superior  court  denied  the  claim  for  an  allow- 
ance made  by  the  petitioner.  Our  statute  (§  6219,  Bal. 
Code,  2  Hill's  Code,  §  972)  is  mandatory.  Section  6280, 
Bal.  Code  (2  Hill's  Code,  §  973),  also  authorizes  the  court 
to  make  such  further  reasonable  allowance  out  of  the 
estate  as  may  be  necessary  during  the  progress  of  the 
settlement  of  the  estate.  This  allowance,  which  in  amount 
is  in  the  discretion  of  the  court,  is  a  first  charge  on  the 
estate.  It  is  as  much  for  the  benefit  of  the  children  as  for 
the  widow.  Moore  v.  Moore,  60  Cal.  526;  Estate  of 
Moore,  57  Cal.  437 ;  Oriesemer  v.  Boyer,  13  WasL  171 
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(43  Pac.  17);  In  re  OarrUy's  Estate,  108  Oal.  463  (38 
Pac.  628) ;  In  re  Lux's  Estate,  100  Cal.  593  (35  Pac. 
341) ;  1  Woemer,  American  Law  of  Administration, 
§  99;  2  Am.  &  Eng.  Enc.  Law  (2d  ed.),  p.  159. 

li  the  petitioner  is  a  minor  child  of  the  deceased,  within 
the  meaning  of  §  6219,  BaL  Code,  he  is  entitled,  from  the 
estate  of  the  deceased,  to  such  statutory  rights  as  are  pro- 
vided in  the  section,  and  the  solution  of  this  question 
depends  upon  his  status.  It  will  be  observed  that  the  act 
which  constitutes  the  illegitimate  child  an  heir  to  the 
father,  under  §  4624,  Bal.  Code  (1  Hill's  Code,  §  1484), 
is  the  acknowledgment  of  the  paternity  of  such  child. 
The  statute  then  prescribes  the  effect  of  such  acknowledg- 
ment. There  is  the  fact  of  illegitimacy  and  then  the 
acknowledgment  of  paternity,  and  thereafter  the  child 
shall  inherit  the  estate  of  his  father  in  the  same  manner 
as  if  he  had  been  bom  in  lawful  wedlock.  The  statute  is 
remedial.  At  common  law,  the  illegitimate  child  was 
excluded  from  the  father's  estate.  The  rule  of  the  com- 
mon law  relative  to  bastardy  was  severe,  and  the  penalty 
inflicted  upon  the  child  was  to  some  extent  vicarious,  as  a 
punishment  for  the  parents.  But  our  statutes  have  con- 
formed to  more  humane  views,  and  evidently  intend  that 
the  unfortunate  child  may  be  relieved  from  the  condition 
in  which  he  was  placed  at  common  law,  and,  as  all  reme- 
dial legislation,  should  be  liberally  construed.  It  is  said 
by  the  court  in  Blythe  v.  Ayres^  96  Cal.  532  (81  Pac. 
915),  commenting  on  similar  statutes,  that  the  paternity 
must  be  established  by  plenary  proof,  as  said  by  Gab- 
oiTBTTB,  J.,  quoting  Beatty^  C.  J.,  in  the  case  of  In  re 
Jessup,  81  Cal.  408  (21  Pac.  976) : 

"  But  I  adhere  to  the  view  so  strongly  put  and  so  satis- 
factorily maintained  by  Justice  Works  in  his  opinion, 
that  in  cases  of  this  kind  the  only  strictness  required  is  in 
proof  of  paternity.     That  being  satisfactorily  established 


574  IN  RE  GORKOWS  ESTATE. 


Opinion  of  the  Court  —  Rbayib,  J.  [20  Waah. 


by  plenary  proof,  I  think  courts  should  lean  strongly  in 
favor  of  a  finding  that  the  father  of  an  illegitimate  child 
has  done  what  every  honest  and  humane  man  should  be 
not  only  willing  but  eager  to  do,  and  what  a  just  law  would 
compel  the  unwilling  to  do." 

In  re  Jessup,  supra,  it  was  held  that,  after  the  paternity 
is  established  by  plenary  proof,  the  acknowledgment  in 
writing  need  not  be  made  by  any  formal  instrument  in 
writing  or  by  any  attesting  and  subscribing  witness;  but 
an  instrument  in  writing,  written  in  the  presence  of  com- 
petent witnesses,  is  a  compliance  with  the  statute.  It  was 
found  by  the  court,  and  the  testimony  abundantly  sus- 
tained the  conclusion,  that  the  testator  in  his  life  time 
acknowledged  in  writing,  in  the  presence  of  competent 
witnesses,  that  he  was  the  father  of  the  petitioner,  and  it 
may  be  observed,  also,  that  the  testimony  shows  conclu- 
sively that  petitioner  was  the  illegitimate  son  of  the  tes- 
tator. Then,  at  the  time  of  the  acknowledgment  in  writ- 
ing complying  with  the  requisites  of  the  statute,  the  statos 
of  petitioner  was  fixed.  No  act  thereafter  of  the  father 
could  change  it.  The  son  became  an  heir  of  his  father's 
estate,  and  in  this  case,  but  for  the  intervention  of  the  will, 
the  sole  heir,  and  that  as  completely  as  if  bom  in  lawful 
wedlock.  Morally  and  legally,  the  testator  was  under 
obligations  to  maintain  and  support  his  child.  Does  the 
fact  of  his  death  absolve  his  estate  completely  from  such 
allowance  as  the  statute  provides  for  the  minor  children! 
It  has  been  argued  by  counsel  for  respondents  that  the 
acknowledgment  of  the  illegitimate  child,  as  provided  in 
§  4624,  does  not  entirely  remove  the  taint  of  bastardy; 
that,  in  order  to  accomplish  that,  there  must  have  been 
after  intermarriage  between  the  father  and  mother  of  the 
child  and  a  subsequent  acknowledgment  by  the  father,  as 
provided  in  the  same  section.  But  it  seems  a  rather  nar- 
row interpretation  of  the  remedial  effect  of  the  section  to 
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exclude  the  petitioner  from  the  rights  of  a  child  of  his 
father.  It  has  been  seen  that  the  obligation  of  support 
and  maintenance  existed  in  the  father  during  his  life  time, 
and,  in  the  statute  requiring  an  allowance  to  the  minor 
child,  the  state  has  subjected  the  estate  of  the  deceased  to 
an  allowance  therefrom  for  the  maintenance  and  support 
of  the  widow  or  minor  child  temporarily  pending  its  set- 
tlement. There  is  no  widow  in  question  here.  There 
appears  no  substantial  reason  for  drawing  a  refined  dis- 
tinction between  the  acknowledged  illegitimate  child  and 
the  lawful  child,  as  between  them  and  their  father's  estate. 
It  is  not  necessary  to  follow  the  discussion,  and  determine 
whether  all  taint  of  bastardy  has  bean  removed  from  the 
acknowledged  child.  It  is  sufficient  to  hold  that  he  comes 
within  the  terms  of  the  statute  for  an  allowance  from  the 
estate  pending  its  settlement.  Such  allowance  as  pre- 
scribed by  the  statute  is  within  the  sound  judgment  of 
the  court  as  to  the  amount. 

So  much,  therefore,  of  the  order  as  refused  the  peti- 
tioner any  rights  under  §  6219,  Bal.  Code  (2  HilFs  Code, 
§  972),  is  reversed,  and  the  superior  court  directed  to 
make  such  order  under  said  section  as  shall,  in  its  judg- 
ment, be  proper,  and  in  all  other  respects  the  decree  will 
be  affirmed.  Neither  party  will  recover  costs  in  these 
appeals. 

QoBDOW,  C.  J.,  and  Awdbbs  and  Dunbab,  JJ.,  concur. 
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The  State  of  Washington,  on  the  Relation  of  Olive 
Sander,  Respondent,  v.  J.  B.  Jones,  Appellant 

COITTEMPT — APPEAL — CONSTRUCTION      OP     AFFIDAVrr — DISCRETION     Of 

OOUBT — ^JUDICIAL  NOTICE. 

An  affidavit  charging  contempt  will  be  construed  on  appeal 
with  eyery  intendment  in  its  favor,  where  no  objection  by  de- 
murrer or  otherwise  was  Interposed  to  its  sufficiency  in  the  lower 
court,  and  the  testimony  introduced  on  the  hearing  Is  not 
brought  up  in  the  record. 

The  discretion  reposed  in  trial  courts,  in  the  matter  of  pun- 
ishing for  contempt  the  refusal  to  obey  their  Judgments,  even 
though  they  may  be  irregular  or  void  in  part,  will  not  be  inter- 
fered with  by  appellate  courts,  unless  it  plainly  appears  that 
such  discretion  has  been  abused. 

In  a  proceeding  for  contempt  for  violation  of  an  injunction, 
the  court  will  take  judicial  notice  of  its  own  order  In  granting 
the  injunction. 

Appeal  from  Superior  Court,  Battitas  County. — ^Hon. 
JoHw  B.  Davidson,  Judge.     Affirmed. 

Mires  &  Warner,  for  appellant. 

Graves  &  Englehart,  and  Daniel  Oaby,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — The  relator  filed  an  affidavit  in  the  supe- 
rior court  of  Eittitas  county  charging  the  appellant  with 
violating  a  decree  made  and  entered  in  the  superior  court, 
entitled  Carl  A.  Sander,  plaintiff,  v.  J.  B.  Jones  et  al>, 
defendants.  A  warrant  was  issued  and  defendant  Jones 
was  brought  into  court  to  answer  the  charge  of  contempt 
A  plea  of  not  guilty  was  entered,  testimony  was  heard, 
and  the  defendant  was  found  guilty  of  contempt  and  sen- 
tenced to  pay  a  fine  of  one  dollar  and  costs  of  the  pro- 
ceeding. 
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The  argument  in  appellant's  brief  is  exceedingly  mea- 
ger, the  only  errors  alleged  being  that  the  affidavit  of  con- 
tempt does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  that  the  decree  of  the  court,  on  which  the 
affidavit  was  based,  and  which  was  made  a  part  thereof, 
was  not  such  a  decree  as  would  warrant  a  punishment  for 
contempt  for  disobedience  of  its  supposed  conunands. 
The  testimony  in  the  case  is  not  before  the  court,  so  that 
the  affidavit  will  have  to  be  construed  with  every  intend- 
ment in  its  favor,  there  having  been  no  demurrer  inter- 
posed to  it,  and  no  objection  made  in  any  way  to  its  suffi- 
ciency in  the  lower  court.  We  are  not  prepared  to  say 
that  this  affidavit  would  not  have  been  sufficient  even  as 
against  a  demurrer ;  but,  aided  by  the  judgment,  we  think 
it  is  amply  sufficient 

We  are  also  unable  to  sustain  the  contention  of  the  ap- 
pellant that  the  decree  of  the  court  on  which  the  affidavit 
was  based  is  not  sufficient.  Great  latitude  is  accorded 
trial  courts  by  appellate  courts  in  matters  of  this  kind, 
and  the  discretion  of  the  superior  court  will  not  be  inter- 
fered with  unless  it  is  plainly  abused. 

It  has  been  held  in  Tolman  v.  Jones,  114  HI.  147  (28 
N.  E.  464),  that,  where  a  court  of  chancery  has  acquired 
jurisdiction,  the  appellate  court  wiU  not  interfere,  and 
that,  where  a  part  of  the  judgment  upon  which  the  con- 
tempt proceedings  were  based  was  void,  even  that  would 
not  relieve  the  defendant  from  the  necessity  of  appearing 
and  showing  cause  why  he  should  not  be  punished  for  not 
obeying  the  portion  of  the  judgment  which  was  not  void. 
It  was  also  held  that  the  only  question  that  the  appellate 
court  would  inquire  into  was  the  question  of  whether  the 
trial  court  had  jurisdiction  of  the  case,  and  that,  where 
the  defendant  appeared,  he  waived  all  irregularities  in 
the  order  to  show  cause.     This  principle  was  affirmed  in 

37—80  WASH. 
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Leopold  V.  People,  140  HI.  652  (30  N.  E.  348).     There 
it  was  said: 

"A  party  can  not  be  guilty  of  contempt  of  court  for 
disobeying  an  order  which  the  court  had  no  authority  of 
law  to  make.  Want  of  power,  as  here  used,  is  not,  how- 
ever, to  be  confused  with  mere  irregularity  in  the  exercise 
of  power,  for  if  the  court  has  jurisdiction  of  the  parties 
and  legal  authority  to  render  the  order,  then  a  party  can 
not  stand  in  defiance  of  it,  however  improvidently  or  erro- 
neously made.'' 

And  it  was  said  in  that  case  that  the  defendant  should, 
at  least,  obey  the  order  to  the  extent  that  it  was  regular, 
and  ask  the  protection  of  the  court  against  that  part  which 
was  erroneous. 

In  the  case  at  bar  it  must  be  conceded  that  the  court  had 
jurisdiction  of  the  subject  matter  and  of  the  parties.  The 
irregularities,  if  any  existed,  were  not  moved  against  bj 
the  defendant;  but  he  went  into  trial  and  was  found 
guilty,  and  he  must  abide  by  the  judgment  In  any 
event,  so  far  as  the  objection  to  the  original  judgment  in 
this  case  is  concerned,  in  a  proceeding  for  contempt  for 
violation  of  an  injunction,  the  court  will  take  judicial 
notice  of  its  own  order  in  granting  the  injunction.  Jor- 
dan V.  Circuit  Court  of  Wapello  County,  69  Iowa,  177 
(28  K  W.  548).     The  judgment  is  affirmed. 

Gordon,  C.  J.,  and  Fullbeton,  Andehs  and  Kkavis, 
JJ.,  concur. 
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[No.  3176.    Decided  Febraary  18, 1809.]  ^   Silt 

Thbj  Balfoub-Qutkbie  Investment  Company,  Appel- 
lant, V.  Maodalina  Maby  Geioeb,  Respondent. 

BECnVEBS — APPOINTMENT     IN     FOBECLOSUBE     SUITS — ^POWEB     TO     SET 

ASIDE. 

Jnder  the  statutes  of  this  state,  giving  the  mortgagee  the 
right  of  possession  of  the  mortgaged  premises  until  foreclosure 
sale,  the  appointment  of  a  receiver  in  foreclosure  proceedings  is 
unwarranted. 

An  order  appointing  a  receiver  pending  suit  is  interlocutory, 
and,  until  the  case  is  terminated  by  final  Judgment,  the  court 
retains  jurisdiction  to  vacate  any  previous  order  improvidently 
made. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
James  A.  Williamson,  Judge.     Affirmed. 

Campbell  &  Powell,  for  appellant. 
George  O,  Williamson,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

60BDON,  C.  J. — The  appellant,  having  commenced  an 
action  to  foreclose  a  farm  mortgage,  applied  for  the  ap- 
pointment of  a  receiver  to  take  possession  of  the  property 
and  apply  the  rents  and  profits  to  the  payment  of  the 
mortgage  debt.  A  receiver  was  appointed,  and  subse- 
quently thereto,  but  prior  to  the  entry  of  a  decree  in  the 
principal  action,  the  court,  on  motion  of  the  respondents, 
vacated  its  previous  order  of  appointment,  and  thereupon 
the  plaintiff  appealed. 

We  think  the  case  is  controlled  by  Norfor  v.  Bushy,  19 
WasL  450  (53  Pac.  715).  That  case  was  ably  presented 
and  received  mature  consideration  from  this  court,  and 
the  able  argument  of  appellant's  counsel  has  failed  to  con- 
vince us  that  it  should  be  overruled.    We  think  that,  fol- 
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lowing  that  case,  the  appointment  of  the  reoeiver  in  the 
present  case  was  improvident ;  and  the  learned  jndge,  hay- 
ing reached  that  conclusion,  was  warranted  in  vacating 
the  order  at  any  time  prior  to  the  entry  of  the  final  decree. 
The  order  was  interlocutory,  an<i,  until  the  case  termi- 
nated in  a  final  judgment,  the  court  retained  jurisdiction, 
which  carried  with  it  the  right  to  vacate  any  previous 
order  improvidently  made. 

The  cases  of  Dickson  v.  Matheson,  12  Wash.  196  (40 
Pac-  725) ;  Oreene  v.  Williams,  18  Wash.  674  (48  Pac 
988)  ;  Bumham  v.  Spokane  Mercantile  Co.,  18  Wash.  S|P7 
(61  Pac.  368),  and  State  ex  reL  Orady  v.  Lockhart,  18 
Wash.  681  (62  Pac.  816),  are  not  in  point,  because  the 
question  in  each  of  these  related  to  the  power  of  the  court 
to  disturb  a  final  order  or  judgment. 

The  order  appealed  from  is  affirmed. 

PiTLi^BTON,  KsAVis,  Andebs  and  Dunbar,  JJ.,  concur. 


[No.  3140.    Decided  Febraarj  23, 1809.} 

Maurice  K.  Smith,  Respondent,  v.  Nobth  Amebicait 
Tbanspoetation  and  Tbading  Company,  AppeUani. 

OABBIESS — ^ABANDONMENT     OF     VOYAGE — DUTY     TO     PASSENOEB — LOW 
WATER — ^ACT    OP    GOD— INSTBUCTIONS — EVIDKNGB. 

Where  a  tranBiM>rtation  company  agrees  to  take  a  pasaenger 
by  steamer  to  a  point  within  the  interior  of  Alaska  npon  tlift 
Yukon  river,  but  is  compelled  to  abandon  the  trip  until  the  neit 
season,  by  reason  of  the  low  stage  of  water  In  the  river,  the  com- 
pany cannot  put  the  passenger  off  at  any  intermediate  point,  bat 
it  is  its  duty  to  return  him  free  of  charge  to  the  point  of  our 
barkation. 

Where  it  appears  from  the  evidence  that  defendant,  after 
agreeing  to  transport  plaintiff  from  Seattle  to  Dawson  City  in 
Alaska,  and  after  carrying  him  to  a  point  on  the  Yukon  river* 
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abandoned  the  trip  for  the  season,  a  requested  charge  that  if  the 
jury  "shall  And  that  defendant  carried  plaintifE  to  Fort  Yukon 
without  any  unreasonable  delay,  and  at  that  place  encountered 
a  stage  of  water  so  low  as  to  make  a  continuance  of  navigation 
towards  Dawson  impossible,  that  this  constitutes  the  act  of  God, 
and  that  the  company  was  excused  from  carrying  him  further 
towards  Dawson  until  the  stage  of  water  should  be  sufficient," 
was  properly  refused  as  inapplicable  to  the  case,  since  it  con- 
tained no  qualification  as  to  the  duty  of  the  defendant  to  inform 
itself  concerning  the  stages  of  water  on  the  route  and  the  prob- 
ability of  its  being  able  to  carry  out  its  contract. 

The  fact  that  plaintiff's  witnesses  have  testified  to  a  conrer- 
sation  to  which  plaintiff  was  in  no  wise  a  party  does  not  warrant 
the  defendant  in  putting  in  evidence  further  details  of  the  con- 
versation, to  the  effect  that  other  parties  had  released  defendant 
from  liability  for  the  performance  of  a  contract  to  carry. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
OnAHQH  Jacobs,  Judge.     Affirmed. 

Bauaman,  KeUeher  &  Emory,  for  appellant : 

Low  water  is  the  act  of  God.  Bennett  v.  Byram,  38 
Miss.  17  (75  Am.  Dec.  90) ;  Silver  v.  Hale,  2  Mo.  App. 
557;  Boner  v.  Merchanfs  Steamboat  Co.,  1  Jones'  Law, 
271.  The  situation  is  exactly  parallel  to  that  of  the  freez- 
ing of  waters  in  the  northern  rivers.  The  freezing  of 
canals  has  always  been  held,  in  cases  widely  quoted,  the 
act  of  Qod.  Beckwith  v.  Frisbie,  32  Vt.  559 ;  Parsons  v. 
Hardy,  14  Wend.  215  (28  Am.  Dec.  521) ;  Bowman  v. 
Teall,  23  Wend.  306  (35  Am.  Dec.  562) ;  Empire  Trans- 
portation Co.  V.  Wallace,  68  Pa.  St.  302  (8  Am.  Rep. 
178)  ;  West  v.  The  Steamboat  Berlin,  3  Iowa,  532.  So  of 
a  snowstonn.  Bailentine  v.  North  Missouri  B.  B.  Co.,  40 
Mo.  491  (93  Am.  Dec.  315). 

Byers  it  Byers,  for  respondent: 

It  is  the  rule  of  law  that  the  act  of  Gk>d  is  not  an  excuse 
■£oT  a  failure  to  perform  a  contract,  when  the  performance 
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of  the  contract  is  possible,  or  when  the  impossibility  is  one 
of  the  contingencies  which  a  prudent  man  should  have 
foreseen  and  provided  for.  2  Parsons,  Contracts  (7th 
ed.),  *p.  672;  Harmony  v.  Bingham,  12  K  Y.  99  (62 
Am.  Dec.  142)  ;  Mississippi  River  Logging  Co.  r.  Robson, 
69  Fed.  773 ;  Central  Trust  Co.  v.  Wabash,  etc.,  Ry.  Co., 
31  Fed.  440 ;  Ryan  v.  Rogers,  81  Pac.  244 ;  Williams  v. 
Vanderbilt,  28  K  T.  217  (84  Am.  Dec.  333).  A  contract 
for  passage  is  an  entire  contract  for  the  voyage,  and,  if 
the  voyage  is  broken  up  and  the  passenger  is  not  able  to 
reach  his  destination,  he  is  entitled  to  recover  his  passage 
money,  at  least.  Fetter,  Carriers  of  Passengers,  §  274; 
Brown  v.  Harris,  2  Gray,  359. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — The  respondent  sued  the  appellant,  the 
North  American  Transportation  &  Trading  Company,  al- 
leging an  agreement  by  the  defendant  to  take  him  from 
Seattle  to  Dawson  by  September  15,  1897,  by  way  of  St 
Michael  and  the  Yukon  river.  When  the  steamer  Cleve- 
land, on  which  he  took  passage,  arrived  at  Ft.  Yukon,  it 
proceeded  no  further.  It  was  claimed  by  defendant's  offi- 
cers that  it  could  not  proceed  further  by  reason  of  low 
water,  and  the  respondent  was  returned  by  the  company 
to  St.  Michael,  from  whence,  at  his  own  expense,  he  re- 
turned to  Seattle,  the  respondent  paying  to  appellant  for 
passage  money  from  Seattle  to  Dawson  City  the  sum  of 
$200.  The  suit  is  to  recover  the  passage  money,  the  ex- 
pense he  was  put  to  in  returning  to  Seattle,  and  damages 
for  loss  of  time.  The  jury  returned  a  verdict  in  the  sum 
of  $380.50  in  favor  of  plaintiff.  He  was  awarded  $200, 
the  passage  money;  $52.50,  expense  of  return  to  Seattle; 
$8,  board  paid  by  respondent  at  St.  Michael;  and  $120, 
for  loss  of  time.  Judgment  was  entered  on  this  verdict, 
and  an  appeal  was  taken  here. 
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It  is  alleged  that  the  court  erred  in  charging  the  jury 
that  it  was  the  duty  of  the  company,  if  it  could  not  take 
the  respondent  through,  to  bring  him  back  to  Seattle  with- 
out charge.  We  think  that,  under  the  circumstances,  this 
instruction  correctly  stated  the  law.  This  is  not  a  parallel 
case  with  those  in  which  passengers  are  delayed  on  rail- 
roads where  cars  are  running  on  frequent  and  regular 
time,  and  delays  are  presumed  to  be  and  are  purely  tem- 
porary. There  is  no  contention  by  the  appellant  in  this 
case  that  the  delay  here  would  have  been  a  temporary  one, 
or  that  there  was  any  probability  that  the  passengers  could 
have  been  forwarded  before  the  next  summer.  There  is 
no  case  that  holds — and  we  would  not  follow  it  if  there 
were — ^that  passengers  could  be  discharged  from  a  steamer 
on  which  they  had  taken  passage,  and  forced  to  remain 
over  winter  in  an  Alaskan  climate,  to  await  the  conveni- 
ence of  a  transportation  company  for  their  removal  the 
next  summer. 

The  second  assignment  of  error  embraces  the  same  prop- 
osition, viz.,  the  court  directed  the  jury  that  the  company 
had  no  right  to  compel  or  require  the  passengers  to  get  off 
and  stop  at  Ft.  Yukon  or  Munook,  if  they  were  not  willing 
to  do  so. 

The  third  assignment  is  that  the  court  erred  in  refusing 
to  give  the  following  instruction  asked  by  the  defendant: 

"  I  instruct  you,  gentlemen,  that  if  you  shall  find  that 
the  defendant  company  carried  plaintiff  to  Ft.  Yukon 
without  any  unreasonable  delay,  and  at  that  place  encoun- 
tered a  stage  of  water  so  low  as  to  make  a  continuance  of 
navigation  towards  Dawson  impossible,  that  this  consti- 
tutes the  act  of  God,  and  that  the  company  was  excused 
from  carrying  him  further  towards  Dawson  imtil  the  stage 
of  water  should  be  sufficient." 

Conceding,  without  deciding,  that  low  water,  under  the 
circumstances  mentioned  in  the  instruction,  is  an  act  of 
God,  this  instruction  does  not  contain  the  qualifications 
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necessary  to  constitute  it  the  law  as  applicable  to  this  case. 
There  is  eliminated  from  the  instruction  the  question  of 
the  duty  of  the  transportation  company  to  legitimately 
inform  itself  concerning  the  stages  of  water  on  the  route. 
The  passenger,  when  he  buys  transportation  of  a  company, 
must  necessarily  rely  upon  the  company's  information  con- 
cerning the  practicability  and  feasibility  of  the  trip  con- 
tracted for.  It  is  for  the  company  to  put  on  foot  inquiries 
concerning  the  feasibility  of  the  trip  or  probability  of  ite 
being  able  to  carry  out  its  contract.  For  aught  tixat  ap- 
pears in  this  instruction,  it  might  have  been  known  to  the 
company  that  these  passengers  could  not  have  been  trans- 
ported any  further  than  the  Yukon  river ;  and  yet,  under 
the  theory  of  the  instruction,  it  would  be  justified  in  taking 
from  travelers  the  full  fare  to  Dawson,  and  leaving  its 
passengers  stranded  on  the  route.  This  qualification  was 
understood  by  the  appellant,  and  acted  upon  in  its  answer 
to  the  complaint ;  for  subdivision  3  of  the  answer  is  to  the 
effect  that  the  Yukon  river  was  at  that  time  so  low  as  to  be 
impossible  of  navigation  between  Ft.  Yukon  and  Dawson 
City  by  the  John  J.  Healy  or  any  other  craft  plying  in 
those  waters  propelled  by  steam,  and  engaged  in  the  car- 
riage of  freight  and  passengers  for  hire;  that  this  stage 
of  the  water  between  those  places  was  utterly  unforeseen 
by  appellant,  and  could  not  have  been  foreseen,  and  was 
wholly  imexampled.  This  qualification  should  have  been 
incorporated  in  the  instruction.  But  these  instructions, 
together  with  the  others,  the  refusal  to  give  which  is  as- 
signed as  error  here,  are  all  rendered  inapplicable  by  the 
undisputed  testimony  in  the  case.  The  court  instructed 
the  jury  as  follows : 

"  Now,  the  defense  here,  really  and  strictly  speaking, 
IS  that  the  defendant  was  prevented  from  taking  the 
plaintiff  from  Ft.  Yukon  to  Dawson  City  by  circum- 
stances over  which  it  had  no  control;  in  other  words,  it 


SMITH  V.  NORTH  AMERICAN  T.  &  T.  00.  585 

Feb.  1800.]  Opinion  of  the  Court— Dukbab,  J. 

bases  it  upon  the  ground  of  an  act  of  God.  !N'ow^  I  am 
not  going  to  read  to  you  the  more  accurate  statement  that 
I  gave  to  you  in  another  case  of  what  constitutes  the  act 
of  Grod.  In  order  to  excuse  non-performance  of  a  contract 
on  the  ground  of  an  act  of  God,  there  must  be  no  mixture 
in  that,  first,  of  want  of  diligence;  there  must  be  no  ad- 
mixture of  negligence;  there  must  be  no  admixture  of 
want  of  judgment  or  skill.  In  an  act  of  God  no  amount  of 
judgment  or  skill  or  wisdom  can  prevent  the  damage  or 
injury.  That  is  what  distinguishes  it  from  other 
things  that  have  connected  with  them  the  agency  of  man." 

This  instruction,  while  brief,  we  think,  was  explicit  and 
correct ;  and  the  other  instructions  asked,  as  we  have  said 
before,  are  not  applicable,  for  the  reason  that  this  was  the 
only  real  contest  in  the  case,  viz.  whether  the  expedition 
failed  by  reason  of  the  act  of  God.  There  is  no  pretext 
that  there  was  any  opportunity  for  this  passenger  to  have 
reached  Dawson  by  any  other  boat  during  the  season  of 
1897.  There  was  virtually  an  abandonment  of  the  trip 
by  the  company.  This  is  shown  by  the  testimony  of  the 
captain  of  the  boat,  Capt.  Barr.  His  testimony  is  to  the 
effect  that  the  water  was  so  low  in  the  Yukon  river  that 
the  boat  could  not  proceed,  and  that  there  was  no  proba- 
bility or  expectation  of  any  boat  getting  up  the  river  that 
fall.  In  fact,  it  is  conceded  that  the  passengers  understood 
that  they  had  to  disembark  either  at  Munook,  Tanana,  Ft 
Yukon,  or  Eampart  City.  Indeed,  the  captain  stated  that 
he  posted  a  bulletin  up  showing  the  passengers  how  many 
pounds  of  provisions  they  could  buy  to  sustain  them  dur- 
ing the  winter ;  that  they  could  get  them  there  or  at  Bam- 
part  City ;  and  he  stated  that,  if  they  got  off  at  either  of 
those  places,  he  would  give  them  each  their  proportion  of 
the  load  of  the  boat  that  consisted  of  provisions,  divide  the 
cargo  up,  and  allow  each  passenger  to  take  a  ticket  or  an 
order  for  transportation  on  the  boat  the  next  trip  it  would 
make.    And,  showing  conclusively  that  the  next  trip  which 
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was  contemplated  was  the  next  season,  and  that  it  was  not 
expected  by  the  company  that  that  or  any  other  boat  be- 
longing to  the  company  could  go  up  the  river  later  in  that 
season,  he  stated  that  ice  had  already  begun  to  form  in  the 
river.    He  testified  on  page  64  of  the  record  as  follows: 

"Why,  they  asked  to  see  Mr.  Weare,  and  Mr.  Weare  had 
a  talk  with  them  in  the  cabin  of  the  boat.  Took  occasion 
to  reprimand  me  for  giving  them  tickets  for  next  season." 

So  that  it  plainly  appears  that  the  trip  was  abandoned  at 
least  for  that  year;  and,  that  being  the  case,  the  instruc- 
tions asked  for  by  the  appellant,  even  if  otherwise  consti- 
tuting the  law,  were  not  in  point,  imder  the  undisputed 

testimony  in  the  case. 

The  last  error  assigned  is  for  the  sustaining  of  an  ob- 
jection to  a  question  propounded  to  witness  Barr,  in  which 
he  stated  that  they  had  agreed  to  release  the  boat  from  all 
responsibility  in  case  they  were  taken  back  to  St.  Michael 
This  statement  was  alleged  to  have  been  made  to  a  Mr. 
Weare,  and  it  was  objected  to  on  the  ground  that  it  was 
not  responsive  to  the  question  asked.  It  is  contended  that 
this  conversation  should  have  been  admitted  by  this  wit- 
ness, for  the  reason  that  it  was  testified  to  by  the  complain- 
ant's witnesses  Overstreet  and  Lambert ;  but  we  think  the 
testimony  was  properly  ruled  out  by  the  trial  court,  for  the 
reason  that  this  conversation  was  not  the  conversation 
which  had  been  testified  to  by  the  witnesses  for  the  re- 
spondent. At  least,  it  was  not  identified  as  such,  and  it 
was  not  shown  that  the  respondent  here  had  anything  to 
do  with  or  was  in  any  way  concerned  in  the  propositions 
that  were  discussed  in  that  conversation.  We  think  there 
were  no  prejudicial  errors  committed  by  the  court  in  the 
trial  of  this  cause,  and  the  judgment  will  be  affirmed. 

GoBDON,  C.  J.,  and  Fuxlerton,  Andebs,  and  Rbavis, 
JJ.,  concur. 
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Annie  L.  Mebwin,  Respondent,  v.  C.  V.  Fowler  et  ah,  ,»  sh? 

Appellants.  I  ^-M 

GARNISHMENT — ^PBOPBBTT   SUBJECT.. 

Where  under  a  decree  it  is  necessary  to  pay  a  sum  of  money 
into  the  hands  of  the  clerk  of  the  court  in  order  to  obtain  certain 
rights,  money  so  paid  by  a  third  person,  who  takes  an  assign- 
ment of  all  rights  under  the  Judgment  as  security,  cannot  upon 
the  subsequent  vacation  of  the  judgment  be  subjected  to  garnish- 
ment proceedings  by  a  creditor  of  the  person  for  whose  use  the 
money  had  been  advanced,  as  on  failure  of  the  security  the 
assignee  would  become  entitled  to  a  return  of  the  money. 

Appeal  from  Superior  Court,  Yakima  County. — Hon. 
John  B.  Davidson,  Judge.    Reversed. 

H.  J,  Snively,  and  Fred  Miller,  for  appellants. 
Jones  £  Quthrie,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

GoBDON,  C.  J. — ^In  the  summer  of  1895  a  decree  was 
entered  in  the  superior  court  for  Yakima  county  in  a  case 
pending  therein,  wherein  C.  V.  Fowler  was  plaintiff  and 
P.  S.  and  Araminta  Burke  were  defendants.  By  the 
terms  of  the  decree,  Fowler  was  entitled  to  a  deed  to  cer^ 
tain  fanning  lands  upon  paying  to  the  clerk  of  the  court 
the  sum  of  $390.18  for  the  use  and  benefit  of  the  Burkes. 
Thereafter  Fowler  made  an  assignment  of  all  of  his  rights 
under  the  decree  to  the  appellant  Ghissie  Bruwn  (nee 
Harris),  who  forthwith  made  the  payment  to  the  clerk. 
Subsequently  the  decree  was  vacated  because  of  a  failure 
to  comply  with  certain  of  its  provisions.  Thereupon  the 
respondent  in  the  present  proceeding,  who  was  a  judg- 
ment creditor  of  the  Fowlers,  caused  a  writ  of  gamish- 
xaent  to  be  served  on  the  clerk,  claiming  the  funds  so 
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deposited  with  the  clerk  as  money  of  the  Fowlers  l^ally 
applicable  to  the  satisfaction  of  respondent's  judgment 
After  service  of  the  writ  of  garnishment  upon  the  clerk, 
the  appellant  Harris  filed  a  petition  in  intervention;  and 
upon  trial,  the  evidence  being  all  in,  the  court  dischai^ed 
the  jury  and  proceeded  to  give  judgment  for  the  plaintiff. 
From  that  judgment  the  intervener  has  appealed. 

At  the  trial.  Fowler,  who  was  a  witness  for  plaintiff, 
was  permitted,  over  intervenor's  objection,  to  testify  that 
the  assignment  of  the  decree,  though  absolute  in  form,  was 
in  fact  security  merely  for  the  money  which  intervener 
paid  into  court  for  his  (Fowler's)  benefit.  We  think  it 
makes  little  or  no  difference  whether  it  be  determined 
that  the  assignment  by  Fowler  to  the  intervenor  was  an 
absolute  transfer  or  merely  a  security.  The  material  ques- 
tion is,  to  whom  did  the  money  belong  that  was  paid  into 
court}  and  the  evidence  clearly  shows  that  it  was  the 
intervener's.  When  the  decree  which  was  the  basis  of  the 
transaction  failed,  intervenor  became  at  once  entitled  to 
the  money.  If  it  was  an  absolute  transfer,  then,  clearly, 
intervenor  would  be  entitled  to  it.  If  it  was  security 
merely,  then  the  failure  of  the  security  before  the  applica- 
tion of  the  money  could  be  made  would,  upon  well  under- 
stood equitable  principles,  entitle  the  intervenor  to  its 
return.  That  this  would  be  the  rule  between  the  inter- 
vener and  Fowler  cannot  well  be  doubted,  and  the  plaintiff 
in  garnishment  can  claim  no  greater  right  to  the  fund  than 
could  his  own  debtor.  Bellingham  Bay  Boom  Co.  v.  Bria- 
hoia,  U  Wash.  173  (44  Pac.  158). 

The  judgment  should  have  been  for  the  intervenor. 
Reversed  and  remanded  for  further  proceedings  in  con* 
f ormity  with  this  opinion. 

DuNBAS,  FuLLEBTON  aud  Beavis,  JJ.,  concur. 
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[No.  3070.    Decided  February  24, 1890.J 

A.  PoTTEB,  Respondent,  v.  City  op  New  Whatcom, 

Appellant. 

IIUIVICIPAL    COBPOKATIONS — ^WARRANTS — STATUTE    OF    LIMITATION B^ 
GONVEBSION  BT  IBEA8UBEB — ^LIABILITT  OF  CITT. 

The  Statute  of  limitations  does  not  begin  to  run  against  a 
city  warrant  until  there  is  money  in  the  treasury  applicable  to 
its  payment  and  until  the  holder  of  the  warrant  had  such  notice 
as  would  enable  him  to  present  it  to  the  treasurer  for  pajrment. 

Where  money  due  upon  an  assessment  for  a  street  improve- 
ment fund  has  been  collected  by  the  treasurer  of  a  city»  the  city 
l8  responsible  to  the  warrant  holders  for  the  safe  custody  and 
payment  of  the  money  upon  the  warrants,  and  is  liable  out  of  its 
general  fund  for  a  conversion  of  such  moneys  by  its  treasurer. 

Appeal  from  Superior  Court,  Whatcom  County. — ^Hon. 
HiBAM  E.  Hablet,  Judge.    Affirmed. 

Fairchild  d  Bruce,  for  appellant. 

T.  E.  Cade,  and  8*  A.  Callvert,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Beavis,  J. — ^Action  on  warrants  drawn  against  a  street 
improvement  fund  assessment  district  in  the  city  of  New 
Whatcom.  The  city  of  New  Whatcom  had  entered  into 
a  contract  for  improving  streets,  and,  in  discharge  of  the 
contracts  with  the  contractors,  delivered  warrants  drawn 
payable  out  of  street  improvement  fund^  for  the  assess- 
ment districts  in  which  the  improvement  was  done.  These 
-warrants  were  assigned  to  the  respondent.  The  city 
answered  and  pleaded  (1)  the  statute  of  limitation  of  two 
years,  and  (2)  that  of  three  years,  and  set  forth  that  the 
city  treasurer  collected  large  sums  of  money  due  to  various 
funds  and  accounts  on  various  street  assessment  districts, 
as  well  as  for  other  purposes,  and  that  a  portion  of  the 
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money  so  collected  was  represented  by  the  amounts  named 
in  the  complaint ;  that  the  city  treasurer  did  not,  however, 
cover  the  money,  or  any  part  thereof,  in  the  treasury  of 
the  city,  but  converted  the  same  to  his  own  use,  and  that 
none  of  the  money  ever  came  into  the  hands  of  the  appel- 
lant ;  that  such  facts  became  known  to  the  city  about  the 
1st  day  of  September,  1893,  and  the  respondent  was  in- 
formed of  it  as  early  as  the  1st  of  January,  1894,  and  had 
full  knowledge  of  the  conversions  and  defalcations  of  the 
city  treasurer,  and  was  apprised  that  the  money  had  been 
wrongfully  and  unlawfully  converted  by  the  treasurer; 
and  further  set  out  that  the  city  took  steps  to  collect  on 
the  bond  of  the  treasurer  the  money  referred  to  in  the 
complaint,  together  with  other  moneys  then  due,  and  that 
an  adjustment  was  made  by  which  property  was  turned 
over,  exhausting  the  treasurer  and  bondsmen  to  the  extent 
of  their  liability,  and  that  appellant  has  set  apart  such 
property  for  a  special  fimd,  and  proposes  to  pay  it  out 
pro  rata  to  the  various  funds  with  which  the  treasurer  was 
chargeable,  and  that  none  of  the  property  has  so  far  been 
converted  into  money ;  and  all  of  these  facts  were  known 
to  the  respondent  more  than  three  years  before  tie  com- 
mencement of  the  suit.  The  respondent  demurred  to  the 
answer  on  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  defense,  which  demurrer  was  sustained; 
and  appellant,  declining  to  plead  further,  brings  the  cause 
here,  and  assigns  as  error  the  judgment  sustaining  the 
demurrer  to  the  answer. 

Without  reviewing  specifically  the  various  errors  as- 
signed upon  the  order  sustaining  the  demurrer  to  the  de- 
fenses,  it  may  be  declared  that  the  action  is  upon  a  written 
contract,  the  nature  of  which  was  very  well  defined  in 
Union  Savings  Bank  &  Trust  Co,  v.  Oelba^h,  8  Waah- 
497  (36  Pac.  467) : 
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"  Now  a  warrant,  under  our  statutes,  is  a  promise  to 
pay  it,  in  its  order  of  issue,  when  money  applicable  to  it 
comes  into  the  treasury ;  and  its  maturity,  by  analogy  with 
a  note,  is  the  time  when  the  treasurer  gives  notice  of  his 
readiness  to  pay  it,  and  stops  the  interest." 

In  the  case  at  bar,  manifestly  the  statute  of  limitations 
could  not  begin  to  run  until  there  was  money  in  the  treas- 
ury applicable  to  the  payment  of  the  warrants,  and  the 
holder  of  the  warrants  had  such  notice  as  would  enable 
him  to  present  them  to  the  treasurer  for  payment.  But 
the  answer  further  disclosed  that  the  money  was  collected 
Tby  the  city  treasurer,  but  afterwards  converted  to  his  own 
use,  and  that  the  city  then  made  a  composition  with  the 
treasurer  and  his  sureties,  by  which  it  accepted  property 
in  lieu  of  the  money  whi^h  the  treasurer  had  wron^ully 
converted  to  his  own  use.  The  city,  as  a  trustee  for  the 
^\'arrant  holder,  could  not  make  such  composition,  and 
then  avoid  the  payment  of  the  warrants.  It  could  take 
nothing  but  money,  consistent  with  its  trust.  It  cannot 
require  the  warrant  holder  to  wait  until  it  may  convert 
property  into  money.  Its  duty  was  to  collect  the  money 
in  the  treasury.  This  seems  to  have  been  done  in  the  first 
instance,  for  there  is  no  doubt  but  the  authorized  collec- 
tion of  the  assessment  by  the  city  treasurer  was  the  act  of 
the  city;  and  when  the  money  was  collected,  as  between 
the  city  and  a  warrant  holder,  the  city  was  responsible  for 
its  custody  and  payment  upon  the  warrants.  The  city 
charter,  under  which  these  assessments  were  made,  pro- 
vided: "The  money  collected  upon  assessments  for  the 
improvement  of  streets  and  alleys  shall  be  kept  as  a  sepa- 
rate fund,  and  in  no  wise  used  for  any  other  purpose  what- 
ever."    Charter  of  Whatcom  (Laws  1883,  p.  153,  §  15). 

Certainly,  the  city  did  not  regard  the  collection  of  these 
assessments  as  made  by  the  city  treasurer  as  an  individual 
onlv,  because  it  afterwards  held  him  and  his  sureties  re- 
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sponsible  for  this  money,  and  took  property  from  them  to 
the  extent  of  their  liability,  in  satisfaction  of  the  defaults 
and  conversions  of  the  city  treasurer.  If  no  assessment 
had  been  made  under  the  contracts  for  the  local  improve- 
ments, and  no  money  collected,  the  action  would  not  lie; 
but,  as  the  money  has  been  collected  and  misapplied  by  the 
city,  it  can  be  recovered  by  the  warrant  holder. 

^'  Municipal  corporations,  like  individuals,  are  liable 
for  neglect  or  omissions  resulting  in  injury  or  damages." 
Dillon,  Mimicipal  Corporations,  968. 

The  judgment  of  the  superior  court  is  affirmed. 
Gordon,  C.  J.,  and  Dunbab  and  Anders,  JJ.,  concur. 


[No.  3321.    Decided  February  24, 1899.1 

John  Anderson,  Respondent,  v.  F.  C.  Tinolet,  Ap- 
pellant. 

LOGOER*S         UEN — ^BNFOBGEMENT — STATUTOBT         BECKIVKB — APFKAI/— 
SVFEBSEDEAS — ^EFFECT   ON   BKCEIVEB'S   BIOHT   OF  P0B8KS8IOR. 

Under  Laws  1898,  p.  428,  which  provide  that,  in  the  enforce- 
ment of  the  lien  there  given  upon  saw  logs  and  other  timber  to 
those  employed  in  getting  them  out.  the  sheriff  of  the  coanty 
shall  be  a  receiver  in  the  case  for  the  purposes  of  the  act.  the 
statute  contemplates  that  it  Is  part  of  the  remedy  for  the  sheriff 
to  hold  such  logs  until  the  case  is  determined  and  the  lien  satis- 
fied, and  their  release  cannot  be  procured  by  the  giving  of  a 
supersedeas  bond  at  the  time  of  taking  an  appeal,  or  by  the  de- 
posit in  court  of  the  value  of  the  logs. 

The  filing  of  a  supersedeas  bond  on  appeal  only  stays  pro- 
ceedings in  the  case  as  it  exists  at  the  time  of  the  rendition  of 
the  Judgment,  and  would  not  relate  back  to  an  anterior  order  of 
the  court  appointing  a  receiver  in  the  case. 

Original  Application  for  Mandamus. 

E.  C.  Million,  for  relator. 
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The  opinion  of  the  court  was  delivered  by 

Dun  BAB,  J. — The  respondent  brought  an  action  to  fore- 
close a  lien  upon  certain  sawlogs  owned  by  the  appellant, 
which  were  at  the  time  of  the  commencement  of  this 
action,  and  are  now,  lying  at  the  mouth  of  the  Skagit  river, 
in  Skagit  county.  At  the  time  of  the  commencement  of 
the  action,  the  court  appointed  the  sheriff  of  Skagit  county 
as  receiver  of  said  logs.  The  appointment  was  made  on 
the  24th  day  of  January,  1899.  On  the  26th  of  January 
the  cause  was  tried  and  judgment  rendered  in  favor  of  the 
respondent,  establishing  his  lien,  and  for  judgment  for  his 
clainL  After  the  entering  of  the  decree  ordering  the  sale 
of  the  logs,  appellant  appealed  the  cause  to  this  court,  and 
has  perfected  said  appeal  by  filing  with  the  clerk  of  said 
superior  court  a  good  and  sufficient  stay  bond  fixed  by  the 
superior  court.  Upon  the  filing  of  the  stay  bond  afore- 
said, the  appellant  demanded  of  the  court  the  release  of 
the  logs,  but  the  court  refused  to  release  or  discharge  said 
logs,  or  permit  the  appellant  to  exercise  any  control  over 
the  same,  or  interfere  with  the  possession  thereof,  and  the 
same  remain  in  the  possession  of  the  sheriff.  The  relief 
asked  for  here  is  a  mandamus  to  compel  the  superior  court 
to  make  an  order  directing  that  said  logs  be  released  from 
the  custody  and  control  of  the  sheriff,  and  that  they  be  re- 
tamed  to  the  custody  and  control  of  the  appellant 

This  case  involves  the  construction  of  chapter  182  of 
the  Laws  of  1893,  p.  428  (Bal  Code,  §§  5930-5949),  an 
act  providing  for  liens  upon  sawlogs,  spars,  piles  or  other 
timber,  and  upon  lumber  and  shingles,  and  concerning  the 
remedy  to  secure  and  obtain  such  liens,  and  the  benefit 
thereof,  and  the  manner  and  procedure  of  obtaining  the 
same.  Section  4  of  said  act  (Bal.  Code,  §  5988)  provides 
that  the  liens  provided  for  in  this  chapter  are  preferred 
liens  and  are  prior  to  any  other  liens,  and  that  no  sale  or 
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transfer  of  any  saw  logs,  spars,  piles  or  other  timber  or 
manufactured  lumber  or  shingles  shall  diyest  the  lien 
thereon  as  herein  provided.  Section  7  (Bal.  Code,  §  5936) 
provides  for  the  filing  of  the  Uen.  Section  11  (Bal.  Code, 
§  5940)  provides  that  the  lien  shall  be  enforced  by  a  civil 
action.  Section  12  (Bal.  Code,  §  5941)  provides  that  lie 
sheriff  of  the  county  wherein  the  lien  is  filed  shall  be  a 
receiver  for  the  purpose  of  this  act#  Section  14  (Bal. 
Code,  §  5943)  provides  that  any  person  who  shall  bring  a 
civil  action  to  enforce  the  lien  herein  provided  for,  or  any 
person  having  a  lien  as  herein  provided  for,  who  shall  be 
made  a  party  to  any  civil  action,  has  a  right  to  demand 
that  such  lien  be  enforced  against  the  whole  or  any  part 
of  the  saw  logs,  spars,  piles  or  other  timber  or  manufac- 
tured lumber  or  shingles  upon  which  he  has  performed 
labor,  etc.  It  will  be  observed  that  there  is  no  provision 
in  the  statute  for  superseding  the  receivership  provided 
for  by  the  statute  in  cases  of  this  kind.  It  is  contended, 
however,  by  the  appellant  that  this  being  an  equitable 
case,  and  the  only  object  of  the  law  being  to  protect  lie 
lienor,  that  object  is  met  by  the  furnishing  of  a  supei^ 
sedeas  bond,  or  the  deposit  in  court  of  the  value  of  the  logs, 
which  would  amount  substantially  to  the  same  thing. 

We  are  inclined  to  think,  however,  that  the  writ  cannot 
issue  in  this  case.  The  legislature  has  provided  the  remedy 
and  has  provided  in  terms  that,  when  these  foredosnre 
proceedings  are  commenced,  the  sheriff  of  the  county  shall 
be  the  receiver  of  the  logs.    This  is  a  part  of  the  remedy, 
a  subject  over  which  the  legislature  has  absolute  control, 
in  the   absence  of  the  violation   of   any  constitntioiial 
guaranty,  a  question  which  has  not  been  raised  in  this 
case.    The  whole  act  shows  that  it  was  the  intention  of  tbe 
legislature  to  give  an  absolute  Uen  upon  timber  of  this 
kind  to  workmen,  and  that  tiiat  lien  should  be  held  sacred 
until  the  debt  was  satisfied;  and  we  do  not  think  it  is 


ANDERSON  v.  TINGLEY.  595 


Feb.  1899.]  Opinion  of  the  Court— Dunbab.  J. 


within  the  power  of  the  court  to  substitute  personal  secur- 
ity for  the  security  which  is  specially  provided  for  by  the 
law,  any  more  than  it  would  have  the  power  to  compel  the 
reception  of  personal  security  for  a  mortgagee  in  lieu  of 
the  security  contracted  for.  The  contract  in  one  instance 
is  no  more  binding  than  the  law  in  the  other.  The  remedy 
may  be  unnecessarily  harsh,  and  a  more  equitable  remedy 
might  have  been  provided ;  but  that  was  a  question  which 
was  submitted  to  the  discretion  of  the  law-making  power. 
Appellant  has  cited  to  sustain  his  contention  some  cases 
from  this  court,  among  them  State  ex  rel.  Barnard  v. 
Board  of  Education,  19  Wash.  8  (52  Pac.  317),  where  it 
was  held  that  the  appellate  court  could  issue  orders  of 
supersedeas  in  cases  not  provided  by  statute,  pending  the 
determination  of  the  appeal  on  its  merits.  But  that  doc- 
trine was  announced  under  the  constitutional  provision 
that  the  supreme  court  shall  have  power  to  issue  all  writs 
necessary  and  proper  to  the  complete  exercise  of  its  appel- 
late jurisdiction ;  and  in  that  case  it  plainly  appeared  that 
the  fruits  of  the  litigation  would  have  been  lost  to  the 
relator  if  the  writ  had  not  issued.  State  ex  rel.  Oerman- 
American,  etc.  Bank  v.  Superior  Court,  12  Wash.  677 
(42  Pac.  123),  is  also  relied  upon.  There  it  was  held 
that,  under  the  statutes  of  this  state,  upon  an  appeal  from 
&n  order  appointing  a  receiver,  the  appellant  was  entitled 
to  a  stay  of  proceedings  upon  complying  with  the  pro- 
visions therefor,  the  same  as  upon  an  appeal  from  any 
other  order  or  judgment.  But  in  that  case,  outside  of  the 
other  questions  that  are  discussed  which  take  it  out  of  the 
principles  governing  this  case,  the  appeal  was  from  an 
order  appointing  the  receiver.  In  this  case,  it  will  be  ob- 
served that  the  appeal  is  not  from  the  order  of  the  court 
appointing  the  receiver,  but  the  appeal  is  from  the  judg- 
ment allowing  the  claim  and  establishing  the  lien.  Super- 
Beding  that  appeal  could  only  supersede  the  case  as  it  ex- 
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isted  at  the  time  the  judgment  was  rendered ;  or,  in  other 
words,  it  would  only  supersede  the  judgment,  and  would 
not  relate  back  to  some  anterior  order  of  the  court,  even 
if  it  oould  be  conceded  that  the  appointment  of  the  re- 
ceiver in  this  case  was  a  matter  over  which  the  court  had 
jurisdiction,  and  was  not  an  absolute  provision  of  the  law. 
The  supersedeas  bond  would  stay  the  enforcement  of  the 
judgment  and  prevent  the  sale  of  the  logs  under  execution. 
We  do  not  think  in  this  case  it  could  go  beyond  that. 

In  Dvlin  v.  Pacific  Wood  &  Goal  Co.,  98  Cal.  304  (33 
Pac.  123),  it  is  held  that  a  stay  of  proceedings  only  affects 
subsequent  proceedings  after  judgment  The  court  in  that 
case,  among  other  things,  said : 

"  The  only  effect  of  an  appeal  to  a  court  of  error,  when 
judgment  from  which  it  is  taken.'  And  herein  should  be 
observed  the  distinction  between  the  effect  of  an  appeal 
from  a  judgment  in  staying  further  proceedings  thereon, 
and  its  effect  in  depriving  the  judgment  itself  of  any 
efficacy  as  evidence  of  the  fact  determined.  The  appeal 
suspends  its  force  as  a  conclusive  determination  of  the 
rights  of  the  parties,  but  the  stay  of  proceedings  conse- 
quent upon  the  appeal  is  limited  to  the  enforcement  of  the 
judgment  itself,  and  does  not  destroy  or  impair  its  char- 
acter. The  purpose  of  the  present  application  is  not  to 
prevent  the  court  from  taking  any  action  to  enforce  its 
judgment,  but  to  prevent  Dulin  from  acting  as  one  of  the 
directors  of  the  corporation.  His  assuming  to  be  such 
director,  while  it  may  be  in  consequence  of  tibe  judgmait, 
is  not  a  proceeding  upon  the  judgment." 

So,  in  this  case,  the  action  of  the  sheriff  in  holding  the 
possession  of  these  logs  as  a  statutory  receiver  is  not  in 
pursuance  of  the  judgment,  or  in  pursuance  either  of  his 
appointment  when  the  complaint  was  filed,  or  of  the  stato- 
tory  requirement 

In  Collins  v.  Bums,  16  Colo.  7  (26  Paa  146),  it  was 
held  that  an  attachment  which  had  issued  prior  to  the 
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judgment  was  not  dissolved  or  superseded  by  a  supersedeas 
bond  which  stayed  the  execution  of  the  judgment.  In 
WoolfolJe  V.  Brum,  46  Minn.  96  (47  K  W.  460),  it  was 
held  that,  upon  an  appeal  from  an  order,  proceedings  on 
it  are  stayed  and  rights  under  it  stayed  only  as  to  the  date 
of  the  filing  of  the  supersedeas  bond,  and  that  the  super- 
sedeas does  not  relate  back  to  the  date  of  the  order,  so  as  to 
annul  the  proceedings  already  had.  See,  also.  Day  v.  Hol- 
land, 15  Ore.  464  (15  Pac.  855),  and  cases  cited. 
The  writ  will  be  denied. 

Andebs,  Fullebtok  and  Reavis,  JJ.,  concur. 

GoBDON,  C.  J.,  not  sitting. 


[No.  2930.    Decided  February  25, 1890.] 

Heihkt  Miohels,  as  Treasurer  of  the  Catholic  Church  at 
Uniontoivn,  Washington,  Appellant,  v.  Fbed  Bubte- 
MEYBB,  as  Executor,  Respondent. 

FBOMIBBOBT    NOtVS — DELIVEBT — ^VABIATION    BT    PABOL — EBBCTION    OF 
CHUBCH    BUnDING — STTBSOBIPTIONS — ^ABANDONMXITT. 

Delivery  of  a  promissory  note  payable  to  the  treasurer  of  a 
Catholic  church  Is  sufficiently  established  by  proof  of  the  general 
usage  of  that  organization,  whereby  the  parish  priest  is  the  gen- 
eral church  treasurer,  but  with  power  to  appoint  a  special  treas- 
urer with  the  approval  of  the  bishop;  that.  In  this  instance 
plaintifE  had  been  duly  appointed  by  the  priest  and  approved  by 
the  bishop  as  treasurer,  and  that  the  note  in  controversy  had 
been  delivered  to  him  by  the  maker. 

Where  promissory  notes  given  in  payment  of  a  subscription 
to  a  church  erection  fund  are  made  in  consideration  of  the  selec- 
tion of  a  site  and  commencement  of  work  by  a  given  date,  in  an 
action  thereon,  evidence  of  initiatory  steps  and  discussions  of 
the  congregation  prior  to  the  giving  of  the  notes  is  inadmissible 
for  the  purpose  of  varying  their  terms. 
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Abandonment  of  a  plan  for  the  erection  of  a  church  for  which 
subscriptions  had  been  given  is  not  established  by  eyidence 
showing  that  a  minor  portion  of  the  congregation  and  of  a  build- 
ing committee  concluded  to  abandon  the  work,  owing  to  the 
stringency  of  the  times,  when  it  appears  that  a  majority  flnrored 
the  construction  of  the  building  upon  the  plans  originally 
adopted,  but  with  a  portion  of  the  work  of  a  temporary  nature, 
which  was  to  be  afterwards  finished  in  full. 

Appeal  from  Superior  Court,  Wliitman  County. — ^Hon. 
William  McDonald,  Judge.    Eeversed. 

Trimble  &  Paitison,  for  appellant. 
Wyman  <&  NeUl,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — ^Appellant  (plaintiff)  commenced  an  action 
in  the  superior  court  of  Whitman  county. against  respond- 
ent, as  executor  of  the  estate  of  Anton  Buther,  deceased, 
upon  three  written  contracts  for  the  payment  of  money, — 
two  of  the  contracts  for  $66  each  and  one  for  $68.  The 
contracts,  with  the  variation  of  times  of  payment  and 
amounts,  are  identical  in  form.    The  first  is  as  follows : 

"  Uniontown,  Wash.,  August  Ist,  1892.     $66.00. 

'^  Four  months  after  date,  without  grace,  in  oonBidert- 
tion  of  a  Catholic  Church  being  located  at  Uniontown, 
Washington,  for  value  received,  I  promise  to  pay  to  the 
order  of  the  Treasurer  of  the  Catholic  Church,  Uniontown, 
Washington,  the  sum  of  Sixty-Six  Dollars  in  gold  coin, 
with  interest  thereon  in  like  gold  coin  at  the  rate  of  one 
per  cent,  per  month  from  maturity  until  paid.  This  note 
is  given  towards  the  cost  price  for  purchasing  the  site  and 
building  thereon  a  Catholic  Church  in  Uniontown,  and  it 
is  understood  that  if  said  church  is  not  located  and  work 
commenced  thereon  prior  to  June  1st,  1893,  this  note  shall 
be  null  and  void,  otherwise  to  be  in  full  force.  If  suit  or 
action  is  instituted  to  collect  this  note  or  any  part  thereof, 
I  promise  and  agree  to  pay  a  reasonable  simi  of  dollars  for 
attorney's  fees  as  the  court  may  direct 

No.  i.  Anton  Rtttheb." 
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The  complaint  alleges  that  the  Catholic  church  referred 
to  in  the  contract  was  located  at  XJniontown,  Washington, 
prior  to  June  1,  1893,  upon  a  site  purchased  and  paid  for 
by  the  church,  and  that  plans  for  the  building  were  com- 
pleted and  the  foundation  commenced  and  completed,  and 
something  above  $4,000  expended  in  pursuance  of  the  plan 
for  construction  of  the  church.  On  the  5th*  of  August, 
1893,  the  deceased  paid  $15,  which  was  indorsed  on  the 
first  of  the  contracts  executed  by  him,  and  received  by  the 
plaintiff.  The  answer  is  a  very  elaborate  one  and  sets 
up  a  great  many  facts,  many  of  which  are  merely  eviden- 
tiary and  are  immaterial.  It  may  be  said  that  only  two 
defenses  specifically  appear  in  the  answer, — one,  that  the 
contracts  were  never  delivered  to  the  church  treasurer ;  and 
the  other,  that  after  the  work  was  commenced,  as  alleged 
in  the  complaint,  there  was  a  total  abandonment  of  con- 
fltraction  by  the  church,  and  of  any  intention  to  construct 
in  a<5cordanoe  with  the  original  determination  for  which 
the  promises  to  pay  money  were  made. 

1.  On  the  trial  there  was  a  failure  of  any  substantial 
evidence  to  support  the  allegation  of  the  answer  that  the 
contracts  were  not  delivered  to  the  church  treasurer.  It 
was  shown  by  the  plaintiff  that  the  parish  priest  was  the 
general  church  treasurer ;  that  he  had  the  power,  with  the 
approval  of  the  bishop,  of  appointment  of  a  special  church 
treasurer,  and  that  he  appointed  the  plaintiff  as  such  treas- 
urer; that  the  contracts  or  notes  were  delivered  to  the 
treasurer;  and  that  the  deceased  made  a  payment  to  the 
treasurer  long  after  the  delivery  of  the  contracts  or  notes. 
There  was  some  evidence  on  the  part  of  the  defendant  indi- 
cating that  plaintiff  was  originally  treasurer  of  the  build- 
ing committee.  But  it  may  be  observed  here  that  the 
building  committee,  as  disclosed  from  all  the  evidence,  was 
only  the  agent  of  the  congregation  and  that  the  priest  was 
the  chairman  or  president  of  such  committee,  and  the 
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direct  representative  of  the  church,  and  that  he  appointed 
the  plaintiff  treasurer  of  the  church,  which  appointment 
was  ratified  by  the  bishop,  which  seems,  from  the  testi- 
mony, to  be  the  regular  usage  of  the  Catholic  church  in 
tliis  state. 

2.  Much  of  the  defendant's  answer,  which  relates  to  the 
initiatory  steps  and  discussions  of  the  congregation  pre- 
ceding the  determination  to  build  the  church,  is  incom- 
petent and  immaterial;  for  a  large  number  of  notes  or 
contracts  similar  to  those  executed  by  the  deceased  were 
executed  and  delivered  in  the  same  manner,  and  these  con- 
tracts are  plain  and  unambiguous,  and  the  money  prom- 
ised to  be  paid  thereby  was  due  upon  the  location  and 
conmiencement  of  work  on  the  church  building  in  Union- 
town  prior  to  June  1,  1893.  These  conditions  having  been 
performed  by  the  church,  the  payments  of  the  money 
specified  were  due  at  the  time  specified.  The  contracts 
express  all  the  negotiations  and  the  ui^derstanding  of  the 
parties  that  preceded  their  execution,  and  evidence  tend- 
ing to  contradict  or  vary  the  construction  of  their  plain 
words  preceding  their  execution  cannot  be  considered,  as 
the  parties  are  presumed  to  have  reduced  to  writing  the 
whole  contract;  but  if  the  church  were  not  finally  con- 
structed, although  the  money  had  been  paid  according  to 
the  tenor  of  the  respective  contracts,  the  respective  payors 
would  have  been  damnified  by  failure  of  a  part  of  the  con- 
sideration of  their  contracts,  and  the  facts  alleged  in  the 
answer,  setting  up  a  total  failure  and  abandonment  of  all 
intention  to  construct  the  church,  would  be  pertinent 
Where  the  amounts  due  on  the  contracts  had  not  been 
paid,  perhaps  such  facts  as  alleged  would  constitute  a  de- 
fense, pro  tanto,  to  the  action  here;  that  is,  the  building 
committee  of  the  church  having  proceeded  to  expend  sev- 
eral thousand  dollars  on  the  faith  of  the  respective  cost 
tracts  in  writing,  which  were  subscriptions  to  pay  for  the 
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erection  of  the  building,  in  any  view,  the  subscribers  would 
be  under  obligation  to  pay  pro  rata  all  the  expenditures 
that  were  made.  But  the  evidence  in  the  record  does  not 
show  a  total  abandonment  of  the  intention  to  construct  the 
church.  There  were  something  over  eighty  subscriptions 
made  and  expressed  in  contracts  similar  to  the  one  in  suit ; 
and  it  appears  that  on  account  of  the  severe  financial  strin- 
gency existing  in  the  country,  and  particularly  among  the 
subscribers  in  the  vicinity  of  IJniontown,  who  were  nearly 
all  farmers,  the  church  authorities  concluded  to  wait  or 
suspend  the  collection  of  the  money  due  on  the  respective 
contracts  until  the  subscribers  should  be  better  able  to  pay 
the  amounts  due  from  them.  Considerable  evidence  ap- 
pears relative  to  the  action  of  the  building  committee  ap- 
pointed by  the  congregation,  there  having  been  some  con- 
troversy over  the  plan  and  cost  of  the  building  to  be 
erected,  which  seems  to  have  arisen  after  the  contracts 
were  executed.  It  appears,  then,  that  the  chairman  of  the 
building  committee,  the  priest,  submitted  two  propositions 
for  building  to  another  meeting  of  the  congregation;  and 
the  testimony  of  the  chairman  and  several  other  members 
of  the  committee  is  to  the  effect  that  the  congregation, 
after  the  submission  of  the  alternative  propositions  to 
build,  one  a  complete  building,  according  to  the  plans  of 
the  architect,  and  the  other  a  building  upon  the  same 
plans,  but  with  a  portion  of  the  work  temporary  and  to  be 
afterwards  finished,  adopted  the  latter.  Several  witnesses 
on  the  part  of  the  defendant,  members  of  the  committee, 
testified  that  their  understanding  of  the  action  of  the  con- 
gregation was  contrary  to  the  testimony  of  the  plaintiffs 
witnesses.  liTone  of  these  witnesses  for  the  defendant  ap- 
pear to  have  remained  during  the  entire  meeting  of  the 
congregation,  but  seem  to  have  been  dissatisfied  at  the 
manner  in  which  the  matter  was  submitted,  and  retired 
from  the  church  before  conclusive  action  was  taken.    They 
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do  not  testify  clearly  what  was  the  action  of  the  congre- 
gation, but  evidence  on  the  part  of  the  plaintiff  is  dear 
and  decisive.  It  also  appears  that  several  members  of  the 
building  committee  resigned;  still  leaving,  however,  a 
majority  of  that  committee  to  act.  These  members  who 
resigned  were  evidently  dissatisfied  and  desired  to  abandon 
the  further  construction  of  the  church,  and  they  were  also 
subscribers  who  had  signed  contracts  to  pay  a  part  of  the 
price  of  construction.  Sut  it  is  manifest  that  no  indi- 
vidual subscriber,  nor  any  number  of  them,  could  oondude 
to  abandon  the  construction  of  the  church.  It  would  take 
the  same  authorily  to  determine  abandonment  that  it  did 
primarily  to  order  the  construction.  As  observed,  this 
does  not  appear  in  the  evidence  with  any  clearness. 

The  case  is  therefore  reversed  and  remanded  for  a  new 
trial. 

Anders  and  Dtjnbab,  J  J.,  concur. 


I  No.  3164.    Decided  February  25.  1809.] 

James  E.  Bell  et  al,.  Respondents,  v.  Lizzie  Gkoves 
et  al..  Respondents,  Swalwell  Land,  Loan  and  Tbust 
Company,  Appellant. 

MECHANICS*     lAESS — ^BUILDING     ON     ANOTHEB*S     LAND — ^PRIOBITIXS — 

ESTOPPEL. 

Where  a  vendor  of  land  who  has  given  an  executory  contract 
for  its  sale,  which  he  is  entitled  to  declare  forfeited  for  non- 
payment of  installments  of  purchase  price  due  him.  stands  by 
and  sees  materials  furnished  for  improvements  made  thereon 
by  third  parties  in  ignorance  of  his  rights,  under  a  lease  of  the 
premises  by  his  vendee,  he  is  estopped  from  claiming  a  forf^tnre 
as  to  the  improvements,  and  they  may  be  removed  and  sold, 
under  Bal.  Code,  fi  5916,  for  the  purpose  of  satisfying  the  Uen 
claims  of  material  men  and  laborers. 
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Under  Bal.  Code,  §  6903,  providing  that  mechanics'  and  mate- 
rial men's  liens  shall  be  preferred  to  any  lien  or  other  incum- 
brance which  may  have  attached  prior  to  the  furnishing  of  the 
same,  which  was  not  recorded  so  as  to  create  constructive  notice 
prior  to  such  time,  and  of  which  the  lien  claimant  had  no  notice, 
where  materials  have  been  furnished  in  ignorance  of  the  real 
title,  to  persons  in  undisputed  possession  claiming  ownership 
under  an  executory  contract  for  the  sale  of  land,  which  had  not 
been  recorded  and  which  was  forfeitable  for  breach  of  conditions 
therein,  the  lien  for  such  materials  is  entitled  to  priority  over 
the  rights  of  the  vendor,  although  entitled  to  a  forfeiture  under 
the  contract  and  although  the  record  title  has  been  in  the  vendor 
during  the  whole  time. 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  Fbaits:  T.  Eeid,  Judge.     Affirmed. 

Black  <6  Edwards,  for  appellant. 

Cooley  &  Horan,  and  Craddoch  &  Hartneit,  for  re- 
spondents. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — On  the  4th  day  of  December,  1891,  the 
appellant,  being  the  owner  of  a  lot  in  Everett,  entered  into 
a  contract  with  one  Farrell  upon  the  payment  of  $1,000, 
$333.33  being  paid  on  the  execution  of  the  contract  and 
the  balance  to  be  paid  in  two  equal  payments  in  one  and 
two  years,  respectively.  The  agreement  contained  the  pro- 
vision that  all  improvements  placed  upon  the  land  should 
remain  and  should  not  be  removed  before  final  payment. 
It  was  also  agreed  that  in  case  the  party  of  the  second  part 
failed  to  make  the  payments,  as  per  agreement,  the  party 
of  the  first  part  should  have  the  right  to  declare  the  agree- 
ment null  and  void.  This  was  the  substance  of  the  agree- 
ment, time  being  made  especially  of  the  essence  of  the  con- 
tract. None  of  the  deferred  payments  were  made  by  Far- 
rell or  any  one  else.  About  June  1,  1893,  Farrell  leased 
the  lot  to  defendant  Lizzie  Groves,  who  then  proceeded  to 


604  BELL  V.  8WALWELL  LAND,  ETC.,  00. 

Opinion  of  the  Coart — Dunbab,  J.  [20  Waah. 

erect  thereon  a  three-story  frame  building.  The  Pacific 
Hardware  Company  furnished  certain  materials^  whidi 
were  used  in  the  construction  of  the  said  building,  and 
filed  claims  for  liens  upon  said  building  and  lot  Taxes 
against  the  lot  and  improvements  thereon  were  not  paid, 
and  about  the  1st  of  October,  1897,  the  appellant  dedared 
the  said  contract  made  by  it  forfeited,  together  widi  tlie 
sum  paid  thereon  and  the  improvements  made  upon  the 
lot,  and  took  possession  of  the  premises.  This  action  was 
brought  to  foreclose  the  liens  mentioned  above.  TTpon  the 
trial  the  court  found,  as  a  conclusion  of  law,  that  the 
plaintiffs  and  the  Pacific  Hardware  Company  and  the 
assignees  of  the  Ford-Townsend  Hardware  Company  were 
entitled,  as  against  appellant,  to  first  and  prior  liens  upon 
the  building,  and  entered  a  decree  in  accordance  with  said 
conclusion,  ordering  the  building  to  be  sold  and  decreeing 
that  the  purchaser  of  the  building  be  allowed  to  remove 
the  building  from  the  lot  at  any  time  within  sixty  days 
after  the  sale;  to  which  conclusion  of  law  and  decree  the 
appellant  duly  excepted  and,  from  the  judgment  rendered 
therein,  has  appealed. 

There  is  no  controversy  as  to  the  amount  of  the  mate- 
rials furnished  or  their  value,  and  no  dispute  as  to  any  of 
the  facts,  the  facts  all  having  been  stipulated  by  the  attor- 
neys of  the  contending  claimants.  It  is  stipulated  that 
this  agreement  was  not  recorded;  that  the  appellant  had 
notice  and  knowledge  of  the  construction  of  the  building 
upon  the  lot  described  and  of  the  furnishing  of  the  ma- 
terials by  these  claimants  at  the  time  said  building  was  in 
course  of  construction;  that  it  did  not  give  to  said  lien 
claimants  any  notice  whatever  of  its  claim  in  and  to  said 
structure,  and  never  in  any  manner  notified  said  lien 
claimants  that  it  claimed  any  interest  in  or  lien  upon  said 
structure,  unless  the  fact  of  such  record  title  was  notice, 
the  record  title  to  the  land  itself  being  in  the  appellant. 
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It  is  also  stipulated  that  Lizzie  Groves,  at  the  time  of  the 
construction  of  the  building,  was  in  open  and  notorious 
possession  of  the  lot  upon  which  the  building  for  which 
said  materials  were  furnished  stood,  and  that  she  at  all 
times  represented  to  the  lien  claimants  that  she  was  the 
owner  of  the  said  building,  and  that  said  parties  furnished 
ihe  said  materials  to  the  said  Lizzie  Groves  to  be  used  in 
the  construction  of  said  building,  believing  her  to  be  the 
owner  thereof. 

We  think  the  conclusions  of  law  reached  by  the  court 
were  correct  and  that  justice  was  done.  Section  5916, 
Bal.  Code  (Laws  1893,  p.  38,  §  17),  provides  that 

"  When,  for  any  reason  the  title  or  interest  in  the  land, 
upon  which  the  property  subject  to  the  lien  is  situated 
cannot  be  subjected  to  tJie  lien,  the  court  may  order  the 
sale  and  removal  from  the  land  of  the  property  subject  to 
the  lien  to  satisfy  the  lien." 

It  is  the  contention  of  the  appellant  that  the  principle 
underlying  this  case  was  decided  by  this  court  in  its  favor 
in  8t,  Paul  &  Tacoma  I/amber  Co,  v.  Bolton,  6  Wash.  763 
(82  Pac.  787) ;  but  in  that  case  the  bond  for  a  deed  had 
been  recorded.  This  fact  was  especially  dwelt  upon  by 
the  court  as  being  the  material  point  in  the  case.  iNTeither 
was  there  any  question  of  estoppel  in  that  case,  such  as 
seems  to  be  involved  here.  According  to  the  stipulated 
facts,  the  appellant  here  stood  by  and  saw  the  material 
furnished  for  this  building  by  parties  who  honestly  be- 
lieved that  the  building  was  owned  by  the  lessee.  No 
notice  of  appellant's  rights  was  given  to  these  parties,  and 
it  will  be  observed  that  this  material  was  not  furnished  for 
the  building  until  after  the  default  in  the  payment  of  the 
purchase  price;  and  it  would  be  against  equity  and  good 
eonscience  to  allow  the  appellant  to  take  advantage  of 
these  parties  for  the  purpose  of  enhancing  the  value  of  his 
own  premises.    It  had  a  right  at  any  time  subsequent  to 
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the  default  to  declare  the  forfeiture.  It  ought  in  good 
conscience  to  be  compelled  to  declare  the  forfeiture  before 
the  premises  were  rendered  more  valuable  by  reason  of  the 
material  furnished  bv  these  respondents,  but  it  did  not  see 
fit  to  make  an  election  until  after  the  interests  of  third 
parties  had  accrued.  Section  5903,  Bal.  Code  (Laws 
1893,  p.  33,  §  4),  provides  that 

"  The  liens  created  by  this  chapter  are  preferred  to  any 
lien,  mortgage  or  other  incumbrance  which  may  attadi 
subsequently  to  the  time  of  the  commencement  of  the  pe^ 
formance  of  the  labor,  or  the  furnishing  of  the  materials 
for  which  the  right  of  lien  is  given  by  this  chapter,  and 
are  also  preferred  to  any  lien,  mortgage  or  other  incum- 
brance which  may  have  attached  previously  to  that  time, 
and  which  was  not  filed  or  recorded  so  as  to  create  con- 
structive notice  of  the  same  prior  to  that  time,  and  of 
which  the  lien  claimant  had  no  notice." 

Even  if  it  could  be  said  that  this  lien  attached  under 
the  conditions  of  this  agreement  before  the  forfeiture  was 
declared,  it  seems  to  us  that,  under  the  last  provision  of 
the  section  just  above  quoted,  the  respondents'  liens  here 
would  be  preserved;  for  this  incumbrance,  whatever  it 
may  be  termed,  had  not  been  recorded,  and  we  do  not 
think  that  the  fact  that  the  legal  title  to  the  land  was  in 
the  appellant  affects  the  construction  of  the  statute.  The 
mortgage  or  incumbrance  mentioned  in  the  statute  was  evi- 
dently a  mortgage  or  incumbrance  affecting  the  land,  and 
not  affecting  the  structure  on  the  land,  which  could  be  p^ 
moved  as  this  building  could  be  removed,  upon  the  stipu- 
lated facts,  without  affecting  the  realty. 

The  judgment  will  be  affirmed. 

GoBDON,  C.  J.,  and  Fuxlebtow,  Andebs  and  Rxiivis, 
JJ.,  concur. 
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Philadelphia  Mortgage  and  Trust  Company,  Appel-    ,f^  ^ 
lant,  V.  P.  B.  M.  Miller,  Respondent.  \  ^  J^J 

FIXTUBBS — MANTELS,    BATH    TUBS    AND    WATER    HEATERS — ^RIGHT    OF      4!      9 
REMOVAL     AS     AGAINST     MORTGAGEE — ^REPLEVIN — EVIDENCE. 

In  an  action  by  a  mortgagee  to  replevin  certain  articles 
claimed  as  fixtures,  which  had  been  removed  from  the  premises 
by  the  mortgagors,  a  declaration  of  homestead  made  by  the 
mortgagors  is  inadmissible  in  evidence  for  the  purpose  of  estab- 
lishing their  intention  of  attaching  the  articles  to  the  premises 
as  permanent  fixtures. 

In  a  controversy  between  a  mortgagor  and  a  mortgagee  as  to 
whether  certain  mantels  and  a  porcelain  bathtub  and  hot  water 
boiler  placed  in  the  dwelling  on  the  mortgaged  premises  were 
fixtures  or  not.  evidence  as  to  whether  the  house  was  or  was  not 
a  finished  house  without  such  articles,  and  that  the  value  of  the 
premises  was  impaired  by  their  removal,  was  immaterial  and 
irrelevant. 

The  question  of  whether  or  not  a  particular  piece  of  furniture 
is  a  fixture  is  a  mixed  one  of  law  and  fact.  and.  where  the  ques- 
tion has  been  determined  by  the  jury  under  proper  instructions, 
their  verdict  will  not  be  disturbed,  unless  it  is  clear,  as  a  matter 
of  law,  that  the  furniture  or  machinery  was  in  fact  a  part  of  the 
realty. 

Stock  mantels  carried  by  dealers  as  merchandise  and  made 
adaptive  to  any  kind  of  a  house;  hot  water  heaters  and  bath- 
tubs, all  of  which  can  be  readily  attached  to,  or  detached  from,  the 
house  without  injuring  the  realty,  are  not  fixtures,  as  between  a 
mortgagor  and  a  mortgagee. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
£.  D.  Benson,  Judge.    Affirmed. 

Smith  &  Cole,  for  appellant 

William  C.  Keith,  and  Preston,  Carr  &  Oilman,  for 
respondent : 

The  question  of  intent  and  consequently  the  question 
ivhether  a  particular  article  is  a  fixture  or  not,  is  a  mixed 
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question  of  law  and  fact,  the  determination  of  which  must 
be  left  to  the  jury  under  proper  instructions  from  the 
court  9  Enc.  PL  &  Pr.  p.  17 ;  Scobell  v.  Block,  31  K  Y. 
Supp.  975;  Traders^  Bank  v.  First  National  Bank,  60 
Pac.  1098 ;  Ames  v.  Trenton  Brewing  Co.,  38  AtL  858 ; 
Seeger  v.  Pettit,  77  Pa.  St.  437  (18  Am.  Rep.  452); 
National  Bank  v.  North,  28  Atl.  694. 

In  determining  whether,  in  any  particular  case,  an 
article  is  a  fixture  or  personal  property,  the  time,  manner 
and  purpose  of  annexation,  the  use  to  which  the  property 
is  to  be  put,  the  relationship  of  the  various  parties,  and, 
above  all,  the  intention  with  which  the  property  is  at- 
tached, are  elements  which  must  be  taken  into  considera- 
tion. Washington  National  Bank  v.  Smith,  15  WasL 
169 ;  Chase  v.  Tacoma  Box  Co.,  11  WasL  377;  Cherry  v. 
Arthur,  5  Wash.  787 ;  Ames  v.  Trenton  Brewing  Co.,  38 
Atl.  858;  Loan  v.  Oregg,  55  Mo.  App.  581;  McKeage  v. 
Hanover  Fire  Ins.  Co.,  81  N.  T.  38  (37  Am.  Eep.  471) ; 
National  Bank  v.  North,  28  Atl.  694. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — The  respondent  borrowed  $6,000  from  ap- 
pellant and  secured  payment  of  same  by  mortgage  upon 
two  lots  in  Seattle,  on  which  was  at  the  time  a  residence 
in  which  was  domiciled  respondent  and  family.  At  the 
time  of  the  execution  of  the  mortgage,  there  were  in  the 
residence  four  mantels.  These  mantels  were  of  hard 
wood,  the  frames  standing  above  the  brick  projection  of 
the  fireplace  and  extending  down  each  side  to  the  floor. 
They  were  about  seven  or  eight  feet  high,  consisting  of  a 
large  center  plate  mirror  and  a  series  of  small  mirrors, 
brackets  and  shelves.  Subsequent  to  the  execution  of  the 
mortgage,  there  was  also  placed  in  the  residence  a  porce- 
lain bath  tub  standing  on  four  legs  and  connected  in  the 
usual  manner  with  the  soil  pipes.    A  hot  water  heater  was 
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also  connected  with  the  building  by  the  usual  methods  of 
plumbing.  Appellant  foreclosed  its  mortgage,  and,  upon 
the  vacation  of  the  premises  by  the  respondent,  he  took 
from  the  house  the  mantels,  the  hot  water  boiler  and  the 
bath  tub  above  described.  The  present  action  was  brought 
to  replevin  the  said  mantels,  bath  tub  and  heater.  The 
matter  was  submitted  to  a  jury  and  a  verdict  was  rendered 
in  favor  of  the  respondent.  Judgment  was  entered,  from 
which  this  appeal  was  taken.  So  that  it  will  be  seen  that 
the  question  to  determine  here  is  whether  or  not  these 
articles  in  dispute  were  fixtures  or  chattels. 

There  are  three  assignments  of  error:     (1)  That  the 
court  erred  in  refusing  to  allow  the  declaration  of  home- 
stead to  be  admitted  in  evidence;  (2)  that  the  court  erred 
in  not  permitting  testimony  as  to  whether  said  residence 
was  a  finished  residence  without  said  articles  annexed  to 
it,  and  whether  the  value  of  the  premises  as  a  residence 
was  impaired  by  their  removal;  and  (3)  that  the  evidence 
did  not  sustain  the  verdict.    Plaintiff  offered  in  evidence 
a  certified  copy  of  the  record  of  declaration  of  homestead 
made  by  Eva  J.  Miller,  wife  of  the  respondent,  which  in- 
strument, it  is  alleged,  was  offered  for  the  purpose  of  indi- 
cating the  intention  of  the  respondent  and  wife  to  make 
said  premises  their  homestead  and  any  fixtures  attached 
thereto  permanent  fixtures.     To  this  offer  counsel  for  re- 
spondent objected  and  the  objection  was  sustained.     It 
seems  to  us  that  this  evidence  was  incompetent  and  imma- 
terial.    There  was  no  controversy  over  the  fact  that  the 
house  was  built  for  the  permanent  residence  of  the  re- 
spondent; and,  if  there  had  been,  the  fact  of  having  filed 
a  declaration  of  homestead  would  not  tend  to  prove  the 
intention  with  which   the   articles   in  controversy  were 
affixed.    The  homestead  declaration  might  have  been  filed 
at  any  time,  and  it  might  have  been  filed  prior  or  subse- 

89— 20  WASH. 
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quent  to  the  affixing  of  the  hot  water  boiler  or  bath  tub  to 
the  building.  We  think  that  the  evidence  offered  was  ab- 
solutely immaterial  and  was  properly  refused.  Neither 
was  it  material  under  the  theory  that  the  intention  of  the 
mortgagor  must  govern  whether  the  residence  was  a 
finished  residence,  without  these  disputed  articles  being 
annexed  to  it  or  not.  The  condition  of  the  house  was  tes- 
tified to,  and  the  jury,  if  it  was  material  to  determine  the 
question  of  whether  the  house  was  or  was  not  finished, 
must  have  determined  that  question  from  the  testimonj 
submitted.  And  the  offer  to  prove  that  the  value  of  the 
premises  as  a  residence  was  impaired  by  their  removal  was 
equally  immaterial  and  irrelevant,  for  it  is  self-evident 
that  the  house  would  be  of  less  value  after  the  furniture 
was  taken  out  than  it  would  be  with  the  furniture,  oonced- 
mg  that  the  furniture  was  worth  anything,  and  that  oon- 
cession,  or  rather  allegation  of  value,  is  made  by  the  com- 
plaint. So  that  the  only  remaining  question  is  as  to  the 
character  of  these  pieces  of  furniture. 

There  is  a  wilderness  of  authority  on  this  question  of 
fixtures  and  a  hopeless  conflict  of  decision.  We  have 
examined  the  cases  cited  by  the  appellant  which  have  been 
decided  by  this  court,  and  are  unable  to  conclude  that  they 
tend  to  sustain  its  contention ;  and  other  cases,  as  we  have 
before  indicated,  are  so  conflicting  that  it  would  be  profit- 
less to  undertake  to  review  or  harmonize  themu  The  ques- 
tion of  whether  or  not  the  particular  piece  of  furniture  or 
machinery  is  a  chattel  or  fixture  has  been  held  by  a  ma- 
jority of  the  courts  to  be  a  mixed  question  of  law  and  fact 
In  this  case  the  court  instructed  the  jury.  These  instruc- 
tions were  not  excepted  to  and  must  be  presumed  to  have 
correctly  stated  the  law;  and,  the  jury  having  found  the 
facts  in  favor  of  the  respondent,  we  would  be  loth  to  dis- 
turb their  findings,  unless  we  were  compelled  to  say  lliat, 
as  a  matter  of  law,  the  property  sued  for  was  a  part  of  the 
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realty.  In  inveBtigating  a  question  of  this  kind,  we  can- 
not shut  our  eyes  to  the  many  changes  that  have  been 
wrought  by  time  in  the  fashion  and  character  of  household 
furnishings.  Anciently,  mantels  were  uniformly  built  as 
a  part  of  the  house,  and  therefore  became  a  fixture  to  the 
realty.  The  house  was  built  with  reference  to  the  mantel 
and  the  mantel  with  reference  to  the  house.  It  was  a  part 
of  the  plans  and  specifications  of  the  house,  and  could  not 
have  been  removed  without  materially  affecting,  not  toly 
the  appearance,  but  the  real  usefulness,  of  the  house.  But 
advancing  mechanical  science  and  taste  have  evolved  an 
altogether  differently  constructed  mantel,  and  mantels 
such  as  are  described  by  the  testimony  in  this  case  are  now 
constructed  without  reference  to  any  particular  house  or 
particular  fireplace.  They  are  what  are  called  ^^stock" 
mantels,  and  are  sold  separately  and  made  adaptive  to  any 
kind  of  a  house.  They  are,  in  fact,  as  much  a  separate 
article  of  merchandise  as  a  bedstead  or  a  table.  So  that, 
regarding  the  changed  conditions  in  this  respect,  the  rules 
of  law  must  be  changed  and  adapted  to  the  changed  char- 
acter of  the  furniture.  A  few  years  ago,  sideboards  were 
constructed  in,  and  were  made  a  part  of,  the  house,  and 
were,  of  necessity,  fixtures ;  while  now  they  are  ordinarily 
separate  pieces  of  furniture  and,  by  common  consent,  are 
moved  from  one  house  to  another.  The  same  advancement 
has  been  made  in  bath  tubs.  The  old-fashioned  bath  tub, 
that  was  sealed  in  and  actually  made  a  part  of  the  bath 
room,  has  largely  given  place  to  the  more  convenient  bath 
tub,  that  rests  upon  legs  and  can  be  attached  to  any  heating 
system  that  happens  to  prevail  in  the  house  where  it  is 
used.  And  so  with  heaters  or  boilers.  In  this  instance  the 
lx)iler  is  in  no  way  attached  to  the  building,  excepting  by 
its  plumbing  connections.  It  could  be  detached  without 
in  any  way  injuring  the  realty;  and  we  see  no  reason  why 
it  should  be  considered  a  fixture  any  more  than  the  ordi- 
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nary  stove  which  is  connected  by  pipes  to  the  boiler  and 
to  the  plumbing  system  generally.  One  conld  be  as  easily 
detached  as  the  other,  and  yet  we  think  it  has  never  been 
held  by  any  coTirt,  or  contended  by  any  one,  that  a  stove, 
though  connected  by  pipes  to  the  plumbing  system,  was  a 
fixture  which  could  not  be  removed.  In  this  instance  the 
testimony  was  to  the  effect  that  these  articles  were  not 
placed  in  the  building  at  the  time  of  its  erection  and  com- 
pletion, nor  for  a  long  time  thereafter;  that  the  mantels 
were  not  contemplated  in  the  plans  or  drawings  for  the 
erection  of  the  premises,  nor  included  in  the  specifications 
under  which  said  building  was  afterwards  completed; 
nor  was  there  any  provision  made  for  the  reception  in  said 
building  of  said  articles.  The  testimony  shows  that  the 
building  back  of  the  mantels,  or  that  portion  of  it  which 
was  concealed  by  the  mantels,  was  plastered  and  kalso- 
mined;  that  for  about  three  years  the  mantels  were  not 
fastened  to  the  wall  in  any  way,  but  supported  themselves 
in  the  position  they  occupied,  and  that,  after  that  time, 
they  were  fastened  to  the  wall  by  screws  to  render  them 
more  stable  and  keep  them  from  toppling.  The  boiler  and 
bath  tub  were  not  placed  in  the  building  for  several  years 
after  the  mortgage  was  given. 

The  question  of  fact  having  been  submitted  to  the  jury 
under  proper  instructions,  and  a  verdict  having  been  ren- 
dered in  favor  of  the  respondent,  the  judgment  will  be 
affirmed. 

Gordon,  0.  J.,  and  Anders,  Beavis  and  Ftiixebton, 
JJ.,  concur. 
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Mabt  D.  SmitH;  Appellant,  v.  City  of  Seattle,  Re- 
spondent 

APPEAL — BUFyiClCNCT  OF  COMPLAINT — ^WAIVEB  OF  OKnCOTIOIfS — BB- 
MOYAL  OF  LATERAL  SUFPOBT — ^MEASURE  OF  DAMAGES — ^INSTBUO- 
T10H8. 

Where  the  sufficiency  of  a  complaint  has  been  sustained  upon 
appeal,  and  another  trial  has  been  had  upon  the  same  complaint, 
from  which  a  second  appeal  has  been  prosecuted,  the  sufflciency 
of  tbe  complaint  cannot  be  again  attacked  upon  the  second 
appeal,  upon  a  point  not  presented  upon  the  former  hearing,  if 
the  objection  could  have  been  presented  at  that  time. 

In  an  action  against  a  city  for  damages  caused  by  so  grading 
a  street  as  to  deprive  abutting  property  of  lateral  support,  in 
which  the  evidence  shows  that  injury  resulted  and  that  the  city 
had  knowledge  that  it  would  probably  result  from  its  act,  the 
question  of  what  a  reasonably  prudent  contractor  or  grading 
engineer  would  hare  done  under  the  circumstances  is  not  a 
proper  one  for  submission  to  the  Jury. 

Where  damages  are  recoverable  by  reason  of  the  removal  of 
lateral  support,  the  depreciation  of  the  property  caused  by  an 
approaching  slide  as  a  result  thereof,  although  the  slide  began 
to  approach  plaintiff's  property  two  years  prior  to  the  commence- 
ment of  the  action,  should  be  eliminated  from  the  Jury's  calcu- 
lations in  assessing  the  amount  of  damages. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
E.  D.  Benson,  Judge.    Beversed. 

Smith  &  Cole,  for  appellant 

TF.  E.  Humphrey,  and  Edward  Von  Tobel,  for  re- 
spondent 

The  opinion  of  the  coTirt  was  delivered  by 

QoBDON,  C.  J. — This  action  was  to  recover  damages  for 
the  removal  of  the  lateral  support  of  plaintiff's  land.  The 
jury  returned  a  verdict  in  her  favor  for  $150.    Being  dis- 
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satisfied  wilii  the  amount  of  the  recovery,  plaintiff  moved 
for  a  new  trial,  which  motion  was  overruled,  and  she  has 
appealed. 

Bespondent  urges  as  a  preliminary  consideration,  that 
the  complaint  does  not  state  a  cause  of  action,  but  we 
think  it  cannot  be  permitted  to  urge  the  point  This  cause 
was  here  on  a  former  appeal  by  the  plaintiff  from  an  order 
of  the  lower  court  which  sustained  a  general  demurrer  to 
the  complaint  (See  Smith  v.  Seattle,  18  Wash.  484,  51 
Pac.  1057,  68  Am.  St  Sep.  910,  for  a  full  statement  of 
the  case.)  That  order  was  reversed,  this  court  concluding 
that  the  complaint  was  sufficient  It  is  true  that  the 
ground  upon  which  the  respondent  now  seeks  to  attack  the 
complaint  was  not  presented  on  the  former  appeal,  and, 
inasmuch  as  the  point  was  not  presented  nor  passed  upon 
at  that  time,  counsel  for  the  city  insist  that  they  have  a 
right  to  urge  it  now.  While  it  is  true  that  the  point  was 
not  raised  on  the  former  appeal,  it  is  patent  that  it  might 
have  been,  and  we  think  it  would  be  a  bad  and  unwar- 
ranted practice  to  permit  the  point  to  be  urged  now.  In 
support  of  its  general  demurrer,  respondent  was  entitled 
to  urge  the  insufficiency  of  the  complaint  from  any  stand- 
point, and  must  be  held  to  have  waived  every  point  not 
presented  at  the  former  hearing.  Any  other  practice 
would  result  in  cases  coming  here  piecemeal,  delaying  liti- 
gation, increasing  the  expense  to  parties  litigant  and  bur- 
dening the  court  with  unnecessary  labor.  It  would  be  pro- 
ductive of  much  mischief  and  cannot  be  tolerated.  Re- 
spondent's counsel  cite  in  support  of  their  position  a  single 
case, — Davis  v.  Krug,  95  Ind.  1, — ^which  we  cannot  fol- 
low, and  the  court  in  that  case  frankly  admitted  that  the 
contrary  view  from  that  held  by  them  is  "supported  by 
many  respectable  authorities.^' 

It  is  appellant's  contention  that  the  case  was  submitted 
to  the  jury  upon  an  erroneous  theory,  and  in  this  conten- 


SMITH  V.  SEATTLE.  615 


Mar.  1899.]       Opinion  of  the  Court — Gobdon,  0.  J. 

tion  we  think  she  is  borne  out  by  the  record.    Instructions 
one  and  three  were  as  follows: 

"  If  you  believe  from  the  evidence  in  this  cause  that 
the  damage,  if  any,  to  plaintiff's  property  was  caused 
wholly  or  in  material  part  by  the  grading  of  and  removing 
dirt  from  Mill  street  (now  Tesler  Way),  and  at  the  time 
of  said  grading  or  removal  a  street  grading  engineer  and 
contractor  of  reasonable  experience,  knowledge  and  pru- 
dence would,  by  reasonable  inspection  of  the  street  grade, 
have  known  such  grading  of  said  Mill  street  was  liable  to 
injure  the  property  of  plaintiff  by  causing  the  same  to 
slide,  then  you  will  bring  in  a  verdict  for  plaintiff,  for 
such  sum  as  plaintiff  is  shown  by  the  evidence  to  have 
been  injured,  not  exceeding  the  amount  demanded  in  her 
complaint" 

'^  You  are  not  allowed  to  speculate  or  guess  as  to  whether 
the  acts  of  the  city  caused  this  injury,  but  before  plaintiff 
can  recover  in  this  case,  not  only  that  the  acts  of  defendant 
city  actually  caused  the  injury,  but  that  such  acts,  or  some 
of  them,  were  not  such  as  a  reasonably  prudent  and  com- 
petent street  grader  and  engineer  would  have  done  under 
like  circumstances." 

In  these  and  other  instructions  the  question  to  which 
chief  prominence  is  given  is  whether  or  not  a  street  grade 
engineer  or  contractor  of  reasonable  experience  and  pru- 
dence would  have  known  that  the  grading  of  Mill  street 
was  liable  to  injure  the  property  of  plaintiff  by  causing 
the  same  to  slide.  We  think  it  a  just  criticism  of  the 
charge  to  say  that  it  assumed  a  doubt  where  none  existed. 
The  improvement  of  Mill  street  was  authorized  by  the  city 
council  in  the  summer  and  fall  of  the  year  1887.  Section 
8  of  the  ordinance  of  July  16,  1887,  providing  for  the 
grading  of  the  street,  is  as  follows : 

"  That  said  grading  and  building  of  sidewalks  be  done 
under  the  supervision  and  direction  of  the  city  surveyor, 
and  the  said  improvements  shall  be  completed  on  or  before 
the  16th  of  November,  1887." 
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On  August  22d  of  that  year  the  city  engineer  addressed 
the  following  communication  to  the  council: 

"  To  the  Councilmen  of  Committee  on  Streets  of  the  City 
of  Seattle,  W.  T. : 

"  Dear  Sirs — ^I  wish  to  call  your  attention  to  the  con- 
dition of  Mill  street  grade  between  Sixth  and  Seventh 
streets  on  the  north  and  between  Eighth  and  Kinth  on 
the  south  side.  At  these  points,  particularly  on  the  north 
side,  the  material  is  of  a  very  unstable  character,  having 
been  composed  largely  of  blue  clay  which  is  full  of  water 
and  is  constantly  encroaching  on  the  street  and  will  con- 
tinue to  do  so  unless  some  steps  are  taken  to  remedy  it 
It  seems  worse  than  useless  to  put  down  sidewalks  at  ihese 
places  under  this  condition  of  things,  as  they  will  at  once 
be  thrown  out  of  line  by  the  movement  of  the  slide  and 
covered  up  by  the  masses  continually  falling  from  the  top. 
There  is  even  danger  that  some  unwary  passer-by  may  be 
crushed  by  some  avalanch  of  earth.  I  call  your  attention 
to  this  because  I  am  at  a  loss  to  know  how  to  proceed 
legally  in  the  matter.  To  cure  the  evil  it  will  be  neces- 
sary to  incur  considerable  expense  both  as  to  the  removal 
of  the  overhanging  mass  of  earth  and  the  construction  of  a 
suitable  bulkhead  or  other  protection.  Unless  something 
is  done  soon,  it  is  my  opinion  that  a  disastrous  slide  will 
occur  when  the  rains  set  in,  or  possibly  before,  which  will 
bring  in  houses  which  are  within  one  hundred  feet  of  the 
street  and  endanger  the  safety  of  the  occupants.  Hoping 
to  hear  from  you  soon  on  this  important  subject,  I  remain 
truly  yours,  John"  G.  Scttbry,  City  Engineer. 

"Seattle,  Aug.  22,  1888.  (H.  M.  Wellman.)'' 

Accompanying  this  communication  the  engineer  sub- 
mitted a  plan  and  estimate  for  a  bulkhead  on  ifill  street 
It  also  appears  that  a  meeting  was  called  by  the  common 
council  on  the  24th  of  October,  1887,  the  object  of  the 
meeting,  as  stated  by  the  mayor,  being  "to  see  if  the  coun- 
cil deems  it  advisable  to  take  any  steps  with  regard  to  the 
caving  or  sliding  of  property  upon  the  Mill  street  grade." 
Reading  further  from  the  journal  of  their  proceedings: 
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"The  city  attorney  being  called  npon,  gave  it  as  his  opinion 
that  the  city  would  not  be  liable  for  the  caving  or  sliding 
of  property  along  said  grade.''  Enongh  of  the  record  has 
been  set  forth  to  show  that  years  before  the  injury  of 
which  plaintiff  complains  occurred,  the  council  of  the  city 
were  advised  of  the  character  of  the  soil  abutting  on  the 
street,  and  of  the  necessity  for  the  construction  of  a  suit- 
able bulkhead  in  order  to  prevent  "disastrous  slides,"  and 
that  they  elected  to  stand  upon  the  assumption  that  the 
city  would  not  be  liable  for  injuries  caused  by  "caving  or 
sliding  of  property  along  said  grade." 

Since  this  street  was  graded,  this  court  has  passed  upon 
that  question  in  ParJce  v.  Seattle,  5  Wash.  1  (31  Pac.  310, 
34  Am.  St.  Sep.  839),  holding  that  the  city  is  liable  for 
any  damages  caused  in  grading  a  street  whereby  lands 
abutting  thereon  are  deprived  of  lateral  support.  That 
case  resulted  from  an  injury  to  property  abutting  on  this 
very  same  street.  Under  the  undisputed  facts  in  this  case 
and  the  law  as  previously  settled  by  this  court,  the  ques- 
tion of  what  a  reasonably  prudent  contractor  or  grading 
engineer  would  have  done  was  not  properly  a  question  for 
the  jury,  and  the  submission  of  that  question  could  only 
serve  to  confuse  and  mislead  them.  What  they  should 
have  been  required  to  determine  was  the  effect  upon  appel- 
lant's property  of  the  failure  of  the  city  to  provide  suf- 
ficient lateral  support  to  the  property  abutting  on  the 
street,  which  had  been  excavated  to  a  great  depth, — ^ap- 
proximately tweilty-five  feet.  The  smallness  of  the  re- 
covery in  the  present  instance  can  only  be  accounted  for 
upon  the  assumption  that  it  resulted  from  the  erroneous 
charge.  Instructions  one,  seven,  eight  and  nine,  requested 
by  the  plaintiff,  or  their  equivalent,  should  have  been 
given,  and  the  jury  should  have  been  told  that,  in  estimat- 
ing the  value  of  plaintiff's  property,  they  should  eliminate 
from  their  calculations  any  depreciation  in  the  property 
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caused  by  the  approaching  slide,  providing,  of  course,  such 
slide  resulted  from  the  failure  of  the  city  to  furnish  suit- 
able lateral  support  And,  in  this  connection,  the  fact  that 
the  slide  began  to  approach  plaintiff's  propertv  upwards 
of  two  years  prior  to  the  commencement  of  the  present 
action  would  make  no  difference. 

We  think  there  is  no  merit  in  the  respondent's  conten- 
tion that  the  statute  of  limitations  had  run  against 
plaintiff's  cause  of  action,  or  the  further  contention  that 
her  claim  was  not  filed  within  six  months  after  the  injuiy 
occurred.  These  questions,  we  think,  were  fully  disposed 
of  in  the  former  appeal. 

The  further  claim  that  the  work  was  done  by  an  inde 
pendent  contractor,  for  whose  negligence  the  city  is  not 
liable,  is  not  borne  out  by  the  record.  It  appears  by  §  3 
of  the  ordinance  which  authorized  the  work,  that  it  was 
required  to  be  done  under  the  supervision  of  the  city's  own 
officers.  Respondent  cannot  invoke  the  rule  which  excuses 
a  person  or  corporation  from  the  consequences  of  an  act 
of  negligence  committed  by  an  independent  contractor. 

The  judgment  appealed  from  will  be  reversed  and  the 
cause  remanded  for  further  proceedings. 

DuxBAB,  FuLLEBTON,  Andebs  and  Eeavis,  J  J.,  concur. 


[No.  3161.    Decided  March  3.  1899.] 

1^  300         James  T.  Pbongeb,  Respondent,  v.  The  Old  National 
^  J^^l  Bank  et  ah.  Appellants. 
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Where  a  national  bank,  through  its  offlcera,  has  induced  a 
person  to  enter  into  an  agreement  in  the  nature  of  a  partnership 
for  the  purpose  of  defrauding  him,  it  cannot  avoid  liability  on 
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the  ground  that  the  contract  was  ultra  vires,  and  that  the  person 
Betting  up  the  fraudulent  representations  had  no  right  to  rely 
on  them. 

In  an  action  for  fraud  a  prima  facie  case  is  established  when 
the  evidence  discloses  that  the  defendant  bank  owned  two  notes 
which  it  had  taken  in  the  course  of  business;  that  the  payor  of 
the  notes  was  insolvent,  and  the  notes  worthless;  that  defendant, 
knowing  this,  caused  the  notes  to  be  forwarded  to  plaintiff  with- 
out his  consent  and  his  account  with  the  defendant  bank  to  be 
charged  with  the  face  value  of  the  notes,  falsely  representing 
that  the  notes  were  taken  for  a  loan  of  plaintiff's  money  made 
by  an  officer  of  the  defendant  bank  to  the  payor,  who  was  solvent 
and  would  pay  the  notes  on  demand;  and  that  plaintiff  had  suf- 
fered loss  thereby  to  the  extent  of  the  account  charged  against 
him  by  defendants. 

A  Judgment  founded  on  the  verdict  of  a  Jury  will  not  be  re- 
versed, where  there  is  a  substantial  conflict  in  the  evidence, 
merely  because  the  appellate  court  may  be  of  the  opinion  that 
the  weight  of  the  evidence  is  contrary  to  the  conclusion  neces- 
sary to  be  reached  in  order  to  sustain  the  Judgment 

One  who  has  been  induced  to  purchase  promissory  notes 
through  fraudulent  representations  is  not  barred  from  main- 
taining an  action  for  damages  on  account  of  the  fraud,  by  the  fact 
that  he  affirmed  the  contract  and  assumed  ownership  of  the 
notes. 

A  charge  to  the  Jury  must  be  read  as  a  whole,  and,  if  the 
whole  charge  fairly  states  the  law  of  the  case,  as  applicable  to 
the  facts,  it  will  not  work  a  reversal,  even  though  disconnected 
portions  of  the  charge  may  state  the  law  too  broadly. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Leandeb  H.  Pratheb,  Judge.    Ajffinned. 

8toll  &  Macdonald,  and  Jay  H.  Adams,  for  appellants. 
Blake  &  Post,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

FuLLEBTON,  J. — This  is  an  action  brought  by  the  re- 
spondent against  appellants  for  damages  arising  from 
fraud  alleged  to  have  been  perpetrated  upon  respondent 
by  the  appellants.  The  acts  constituting  the  fraud 
charged,  as  shown  by  the  complaint,  are  briefly  these :  The 
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appellant  bank  is  a  national  bank  doing  business  at  Spo- 
kane, in  Spokane  county,  and  the  appellants  Glidden  and 
Vincent  are  respectively  president  and  cashier  thereof; 
that  about  October  13,  1896,  the  respondent  had  on  de- 
posit in  the  appellant  bank  some  $2,200,  which  he  was 
desirous  of  investing  in  some  profitable  business,  and  the 
appellants,  conspiring  together  to  cheat  and  defraud  him 
of  his  money,  induced  him  to  open  a  bank  at  the  town  of 
Cheney  in  that  county,  and  invest  therein  $2,000,  prom- 
ising and  agreeing  to  invest  therein  a  like  amount  and 
such  further  sums  as  the  exigencies  of  the  business  would 
from  time  to  time  demand ;  that  appellants  had  no  inten- 
tion of  making  any  investment  in  the  Cheney  bank,  but 
made  the  agreement  for  the  sole  purpose  of  putting  off  on 
to  the  respondent  certain  worthless  paper  belonging  to 
the  appellant  bank;  that  upon  the  organization  of  the 
Cheney  bank  the  appellant  bank  became  its  correspondent 
and  furnished  the  Cheney  bank  with  monthly  statements 
showing  the  condition  of  the  account  between  defendants 
and  the  Cheney  bank ;  that  in  one  of  these  statements  fur- 
nished on  the  last  of  March,  1897,  it  charged  the  Cheney 
bank  with  two  items,  one  for  $500  under  date  of  March 
15th,  and  the  other  of  $1,000  under  date  of  March  18th, 
both  credited  to  the  O.  K.  Gold  Mining  Company;  that 
upon  receiving  the  statement,  the  respondent  made  inquiry 
by  telephone  of  the  appellant  bank  concerning  these  items, 
and  was  told  that  the  items  represented  charges  taken  from 
tickets  furnished  the  bookkeeper  by  the  cashier,  and  that 
no  one  present  could  give  any  further  explanation  as  to 
them;  that  Vincent,  the  cashier,  was  East  and  would  ex- 
plain upon  his  return;  that  upon  the  return  of  Vincent  he 
renewed  his  inquiry  and  was  informed  that  they  repre- 
sented two  notes,  for  the  several  amounts  mentioned,  exe 
cuted  to  the  appellant  bank  by  the  O.  K.  Qt)ld  Mining 
Company;  that  Vincent  assured  him  that  the  payor  was 
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solvent,  that  the  notes  were  as  good  as  any  paper  the  ap- 
pellant bank  had  and  would  be  paid  promptly  on  demand ; 
that  the  respondent  relied  on  the  statements  made  to  him 
by  Vincent,  accepted  the  notes  and  gave  the  appellant  bank 
credit  for  them;  that  the  notes  were  the  property  of  the 
appellant  bank,  were  worthless  and  the  payor  insolvent, 
all  of  which  was  known  to  the  appellants;  that  the  notes 
were  forwarded  to  him  and  representations  were  made  to 
him,  for  the  sole  purpose  of  cheating  and  defrauding  him 
out  of  his  money,  in  pursuance  of  a  conspiracy  entered 
into  by  the  appellants ;  that  upon  learning  of  the  spurious 
character  of  the  notes,  the  respondent  rescinded  the  trans- 
action, tendered  the  notes  to  appellants  and  demanded  pay- 
ment of  them,  which  the  appellants  refused ;  that  by  reason 
of  the  frauds  he  was  damaged,  etc. 

The  appellants  severally  demurred  to  the  complaint  on 
the  ground  that  no  cause  of  action  was  stated.  On  the  de- 
murrers being  overruled,  they  answered  jointly,  denying 
the  contract  and  fraud  alleged,  and,  by  way  of  separate 
answer,  averred  that  the  respondent  and  Vincent  entered 
into  a  partnership  for  the  conduct  of  the  banking  business 
at  Cheney;  that  the  sum  paid  the  O.  K.  Gold  Mining 
Company  was  paid  out,  under  the  direction  of  Vincent,  on 
a  loan  made  by  Vincent  to  that  company  of  the  money  of 
the  Bank  of  Cheney ;  and  that  neither  the  appellant  bank 
nor  Glidden  had  anything  to  do  with  the  transaction,  fur- 
ther than  to  transfer  the  account,  under  Vincent's  direc- 
tion, on  the  books  of  the  appellant  bank.  The  respondent 
replied,  denying  the  new  matter  alleged.  On  the  issues 
thus  made  a  trial  was  had,  which  resulted  in  a  verdict  and 
judgment  for  respondent  for  the  sum  of  $1,536.75. 

1.  The  first  assignment  of  error  is  that  the  court  erred 
in  overruling  the  demurrer  to  the  complaint.  That  the 
complaint  is  sufficient  as  to  the  appellants  Vincent  and 
Glidden  is  not  here  seriously  disputed.     On  the  part  of 
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the  bank  it  is  argued  that  the  agreement  set  forth  in  the 
complaint  was  one  of  partnership ;  that  the  respondent  was 
bound  to  know  that  it  was  beyond  the  power  of  a  national 
bank  to  enter  into  a  partnership  agreement,  and  hence 
there  were  no  representations  on  the  part  of  the  bank  on 
which  he  had  a  right  to  rely ;  that,  if  there  is  any  liability 
at  all  on  the  part  of  the  bank  to  respondent,  it  is  only  on 
contract  to  recover  a  balance  of  account  due  from  the  bank 

We  think  the  demurrer  was  properly  overruled-  It  is 
true  a  corporation,  as  a  merely  legal  entity,  can  hare  no 
will,  and  cannot,  of  itself,  act  at  all.  But  in  its  relation  to 
the  public  it  is  represented  by  its  officers  and  lawfully 
authorized  agents,  and  tlieir  acts  in  the  course  of  corporate 
dealings  are,  in  law,  the  acts  of  the  corporation.  Whatever 
the  rule  may  have  been  formerly,  it  is  now  settled  beyond 
controversy  that  a  corporation  is  liable  to  the  same  extents 
and  under  the  same  circumstances,  as  a  natural  person, 
for  the  consequences  of  its  wrongful  acts,  and  will  be  held 
to  respond,  in  a  civil  action,  at  the  suit  of  an  injured  party, 
for  every  wrong  which  it  commits,  however  foreign  to  its 
nature,  or  beyond  its  granted  powers  the  wrongful  transac- 
tions may  be.  In  such  cases  the  doctrine  of  tUtra  vires  has 
no  application.  National  Bank  v.  Graham,  100  XJ.  S.  699 
Merchants^  Bank  v.  State  Bank,  10  Wall.  604;  State  v 
Morris,  etc,  R.  R.  Co.,  23  N".  J.  Law,  360 ;  Denver  £  B 
O.  Ry.  V.  Harris,  122  TJ.  S.  597  (7  Sup.  Ct.  1286) ;  AUx 
ander  v.  Relfe,  74  Mo.  495 ;  Buffalo  Lub.  OU  Co.  v.  Stand 
ard  Oil  Co.,  106  N.  T.  669  (12  N.  E.  825) ;  Jackson  v 
St.  Paul  F.  &  M.  Ins.  Co.,  99  N.  Y.  124  (1  K  E.  539) 
Nevada  Bank  v.  Portland  National  Bank,  69  Fed.  338; 
Thompson,  Corporations,  §§  6329,  6279. 

2.  In  the  court  below,  after  respondent  had  rested  his 
case  in  chief,  the  appellants  challenged  the  sufficiency  of 
the  evidence  to  sustain  a  verdict  against  them,  and  moved 
the  court  to  direct  a  verdict  against  the  respondent    After 
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the  evidence  was  all  in,  they  renewed  their  objection  and 
motion,  and  after  judgment  moved  for  a  new  trial,  setting 
up  the  same  ground.  These  several  objections  and  motions 
were  overruled  by  the  lower  court.  The  appellants  in  this 
court  earnestly  insist  that  the  court  erred  in  so  doing. 
It  is  insisted,  (1)  that  there  was  no  evidence  before  the 
jury  sufficient  to  make  a  prima  facie  case  against  the  ap- 
pellants; and,  (2)  if  there  was  a  prima  facie  case  made, 
the  evidence  of  the  appellants  so  overcame  the  reetpond- 
ent^s  case  as  to  make  it  apparent  that  the  jury  disregarded 
the  evidence,  ignored  the  instructions  of  the  court  and  ar- 
rived at  their  verdict  through  the  influence  of  passion  and 
prejudice.    This  calls  for  an  examination  of  the  evidence. 

We  think  no  useful  purpose  would  be  subserved  by  set- 
ting out  the  evidence  in  detail ;  and  that  it  is  sufficient  to 
say  that  the  record  discloses  some  evidence  from  which  the 
jury  could  reasonably  infer  that  the  two  notes  of  the  O.  K. 
Gold  Mining  Company  were  the  property  of  the  appellant 
bank;  that  the  payor  was  insolvent,  the  notes  worthless, 
and  that  the  appellants,  knowing  of  this,  without  the  con- 
sent of  respondent,  caused  the  notes  to  be  forwarded  to 
him  and  his  account  with  the  appellant  bank  to  be  charged 
with  the  face  value  of  the  notes ;  falsely  representing  that 
the  notes  were  taken  for  a  loan  of  respondent's  money 
made  by  one  of  the  appellants  to  the  mining  company; 
that  the  mining  company  was  solvent,  and  that  the  notes 
would  be  paid  on  demand,  and  that  the  respondent  was 
injured  thereby  to  the  amount  of  the  verdict.  This  would 
make  a  prima  facie  case. 

On  the  second  proposition  nothing  is  pointed  out  to  us 
in  the  record,  and  we  have  discovered  nothing,  other  than 
that  the  weight  of  the  evidence  may  appear  to  be  against 
the  respondent,  which  would  indicate  that  the  jury  were 
influenced  in  arriving  at  the  verdict  by  passion,  prejudice 
or  other  arbitrary  motive,  or  that  the  verdict  was  not  the 
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deliberate  judgment  of  the  jury  upon  the  evidence  before 
them.  But  the  fact  that  the  weight  of  the  evidence  may 
appear  to-be  with  the  other  side  is  not,  alone,  sufficient  to 
w^arrant  the  court  in  reversing  a  judgment.  To  do  so  for 
this  reason  is  to  usurp  the  functions  of  the  jury,  to  make 
this  court  the  final  arbiter  on  all  questions  of  fact  as  well 
as  of  law,  and  to  deny  the  constitutional  right  of  a  litigant 
to  have  the  facts  of  his  case  determined  by  a  jury.  This 
doctrine  has  been  repeatedly  announced  by  this  court: 
Graves  v.  Oriffith,  etc..  Banking  Co.,  3  Wash.  742  (29 
Pac.  344) ;  Booth  v.  Columbia,  etc.,  B.  B.  Co.,  6  Wash. 
531  (33  Pac.  1075) ;  Dillon  v.  Folsom,  5  Wash.  439  (32 
Pac.  216) ;  Buchlin  v.  Miller,  12  Wash.  152  (40  Pac 
732)  ;  Bobertson  v.  Woolley,  12  Wash.  326  (41  Pac  48) ; 
Lambuth  v.  Stetson  &  Post  Mill  Co.,  14  Wash.  187  (44 
Pac  148) ;  Miller  v.  Bean,  13  Wash.  516  (43  Pac  636) ; 
Brown  v.  Seattle  City  By.  Co.,  16  Wash.  465  (47  Pac 
890) ;  Tacoma  v.  Tacoma  Light  &  Water  Co.,  17  Wash. 
458  (50  Pac  55). 

It  is  true  that  this  court  in  the  case  of  Ovley  v.  North- 
western Coal  &  Transportation  Co.,  7  Wash.  491  (35  Pac 
372),  reversed  a  judgment  rendered  on  a  verdict  of  a  jury 
because,  in  the  opinion  of  a  majority  of  the  court  the  de- 
cided weight  of  the  evidence  was  against  the  verdict.  In 
that  case  the  court  said : 

"  While  we  shall  ordinarily  be  very  slow  to  interfere 
with  the  verdict  of  a  jury,  where  the  testimony  is  con- 
flicting, we  do  not  think  justice  would  be  done  were  this 
one  allowed  to  stand.  There  may  be,  and  sometimes  are, 
cases  where  the  testimony  of  a  single  witness,  even  a  child, 
will  outweigh  that  of  many  opposed  where  there  are  cir- 
cumstances of  suspicion  connected  with  them.  But  there 
was  not,  in  this  case,  a  single  attempt  to  break  down  or 
impeach  a  witness  for  the  defendant;  and  much  of  what 
they  did  say  that  was  material  was  not  contradicted  by 
the  plaintiff,  though  he  was  called  in  rebuttal.     Credible 
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witnesses  cannot  be  set  aside  in  this  way,  and  a  verdict 
supported  on  the  uncorroborated  testimony  of  a  single  wit- 
ness, and  he  the  party  most  interested.  Where  the  clear 
weight  of  the  evidence  is  with  either  side,  there  is  no  sub- 
stantial conflict,  and  the  court  should  take  the  case  from 
the  jury.'' 

Two  members  of  the  court  dissented  from  the  conclu- 
sions reached  by  the  majority,  and  a  strong  dissenting 
opinion  was  filed.  In  the  subsequent  case  of  Brown  v. 
Seattle  City  Ry.  Co.,  supra,  this  court,  commenting  upon 
the  Guley  Case,  said  that  it  did  not  favor  any  extension  of 
the  rule  announced  therein ;  and  in  the  case  of  Tacoma  v. 
Tacoma  Light  &  Water  Co.,  supra,  it  was  said : 

"  We  think  the  court  in  Opley  v.  Northwestern  Coal, 
etc.,  Co.  went  beyond  the  rule  in  applying  it  to  the  facts  in 
that  case." 

In  neither  of  the  cases  last  cited  was  the  Guley  Case 
directly  overruled;  but,  whatever  may  remain  of  it  as 
authority,  this  court  will  not  follow  it  to  the  extent  of 
holding  that  it  will,  in  any  case,  where  there  is  a  substan- 
tial conflict  in  the  evidence,  reverse  a  judgment  founded 
upon  the  verdict  of  a  jury,  because  it  may  be  of  the  opinion 
that  the  weight  of  the  evidence  is  contrary  to  the  conclu- 
sion necessary  to  be  reached  in  order  to  sustain  the  judg- 
ment. 

3.  On  cross-examination  of  the  respondent,  it  was 
shown  that  after  he  had  discovered  the  fraud  practiced 
upon  him  and  had  tendered  the  notes  back  to  the  appel- 
lants, he  treated  them  as  his  own  by  attempting  to  nego- 
tiate and  dispose  of  them.  This,  the  appellants  contend, 
operated  to  estop  respondent  from  complaining  of  the 
fraud,  and  bars  his  right  to  recover  in  any  form  of  action. 
But  we  think  the  rule  is  not  so  broad  as  the  contention  of 
the  appellants.  There  is  a  wide  distinction  between  an 
action  brought    to  rescind  a  contract    on  the  ground  of 
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fraud,  and  an  action  to  recover  damages  for  fraud  arising 
out  of  a  contract.  The  action  to  rescind  is  of  an  equitable 
nature,  and  the  party  seeking  equity  must  do  equity.  On 
discovering  the  fraud,  the  party  injured  must  tender  back 
to  the  other  party  the  benefits  of  the  contract,  so  far  as 
received  by  him,  and  place  the  other  party  as  nearly  as 
possible  in  statu  quo.  He  must  act  promptly,  keep  his 
tender  available,  and  bring  his  action  without  unreason- 
able delay.  The  action  for  damages  is  a  law  action  for  a 
money  judgment,  requires  no  tender,  and  may  be  brought 
by  the  injured  party  at  any  time  within  the  statute  of 
Umitations.  Nor  does  an  affirmance  of  the  contract  after 
discovery  of  the  fraud  extinguish  the  right  to  an  action 
for  damages  on  account  of  the  fraud.  An  affirmance  bars 
only  the  right  to  rescind.  All  other  remedies  remain  un- 
impaired. Love  V.  Oldham,  22  Ind.  51 ;  Buena  Vista  F. 
&  V.  Co,  V.  Tuohy,  107  Cal.  243  (40  Paa  386) ;  Hunt  r. 
Blanton,  89  Ind.  38 ;  Sackman  v.  Campbellj  15  Wash.  57 
(46  Pac.  895)  ;  Kerr,  Fraud,  p.  330. 

The  present  action  is  of  the  latter  class,  and  was  so  rec- 
ognized by  the  learned  judge  who  presided  at  the  trial  of 
the  cause  in  the  court  below.  His  refusal  to  instruct  the 
jury,  as  requested  by  appellants,  to  the  effect  that  such 
conduct  on  the  part  of  respondent  barred  his  right  to 
recover,  was  not  error. 

4.  A  part  of  the  charge  of  the  court  to  the  jury  was  as 
follows : 

"  The  issues  for  you  to  try  are,  (1)  whether  or  not  lie 
defendants  or  any  of  them  entered  into  the  fraudulent 
scheme  or  conspiracy  alleged  in  the  complaint;  (2) 
whether  or  not  in  pursuance  of  such  fraudulent  scheme  or 
conspiracy  (if  you  find  from  the  evidence  such  existed) 
defendants  or  either  of  them  induced  plaintiff  to  deposit 
his  money  in  the  defendant,  the  Old  National  Bank,  and 
to  receive  therefor  the  two  notes  of  the  O.  K.  Gk)ld  Mining 
Company  mentioned  in  the  complaint;   (3)  if  you  find 
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from  the  evidence  that  such  confipiracy  or  fraudulent 
scheme  existed  and  that  through  the  same  the  plaintiff  was 
induced  to  take  the  two  said  notes,  then  you  must  find 
from  the  evidence  what,  if  any,  damages  plaintiff  suffered 
thereby.  .  .  .  It  is  not  necessary  for  the  plaintiff 
to  recover  that  the  exact  fraud  alleged  in  the  complaint  be 
proven.  It  will  be  sufficient  if  the  defendants  or  either  of 
them  by  agreement  or  understanding  expressed  or  im- 
plied, by  fraudulent  means  substantially  as  alleged  in  the 
complaint  deprived  the  plaintiff  of  his  money. 
If  you  find  from  the  evidence  that  the  defendants  or  any 
of  them  were  guilty  of  the  fraud  complained  of  and  set 
forth  in  plaintiff's  complaint  and  that  by  reason  thereof 
the  plaintiff  was  induced  to  take  the  two  O.  K.  Gold  Min- 
ing Company  notes  mentioned,  and  the  defendants  or  any 
of  them  took  and  received  therefor  any  of  the  plaintiff's 
money,  then  you  must  find  for  the  plaintiff  in  the  sum  of 
money  so  taken  by  the  defendants  or  either  of  them. 
If  you  find  further  from  the  evidence  that  the 
State  Bank  of  Cheney  was  so  charged  with  said  notes 
through  and  by  virtue  of  the  fraud  of  the  defendants  or 
either  of  them,  as  alleged  in  the  complaint,  then  the 
plaintiff  would  be  entitled  to  recover  in  this  suit  the  differ- 
ence between  the  sum  so  charged  and  the  actual  value  of 
«aid  notes." 

It  is  objected  by  the  appellants  that  these  instructions 
were  erroneous  because  under  them  the  jury  were  author- 
ized to  find  the  appellants  guilty  of  fraud  not  alleged  in 
the  complaint;  and,  if  they  found  one  or  more  of  the  ap- 
pellants guilty  of  the  fraud  charged,  they  were  authorized 
to  find  a  verdict  against  each  and  all  of  the  defendants. 
Standing  alone,  this  part  of  the  charge  may  be  subject  to 
the  criticism  of  the  appellants.  But  it  is  a  familiar  prin- 
ciple of  law  that  the  court's  charge  to  the  jury  must  be 
read  as  a  whole,  and,  if  the  whole  charge  fairly  states  the 
law  of  the  case,  as  applicable  to  the  facts,  it  will  not  work 
a  reversal,  even  though  disconnected  portions  of  the  charge 
may  state  the  law  too  broadly.     It  is  not  practicable  for 
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the  court  to  incorporate  in  each  paragraph  of  the  instruc- 
tions the  exceptions  and  modifications  of  the  general  rules 
therein  announced.  To  do  so  would  lead  to  prolixity,  and 
tend  rather  to  mislead  and  confuse  the  jury  than  to  en- 
lighten them.  In  this  case,  as  a  limitation  upon  his  gen- 
eral statement,  the  court  distinctly  told  the  jury  that  they 
were  authorized  to  find  for  or  against  any  one  or  more  of 
the  defendants  accordingly  as  they  should  determine  the 
evidence  warranted;  and  at  the  request  of  the  appellants 
charged : 

"  You  can  render  a  verdict  in  this  case  in  favor  of  the 
plaintiff  against  any  one  or  more  of  defendants,  but  you 
cannot  render  a  verdict  against  any  of  the  defendants 
against  whom  there  is  not  clear  and  positive  proof.  I  ad- 
vise you  further  as  a  matter  of  law  that  if  the  plaintiff 
has  not  proved  a  case  of  express  fraud  such  as  I  have  here- 
tofore defined  to  you,  involving  knowledge  on  the  part  of 
the  defendants  and  the  willful  and  corrupt  purpose  on 
their  part  to  cheat  and  defraud  plaintiff,  the  plaintiff  can- 
not recover.  He  cannot  recover  upon  any  other  cause  of 
action  or  theory  except  that  set  forth  in  the  complaint" 

As  thus  modified,  we  do  not  think  that  the  general  state- 
ment of  the  court  in  the  instructions  complained  of  could 
have  anywise  misled  the  jury. 

5.  The  appellants  complain  of  certain  rulings  of  the 
court  made  at  the  time  of  the  trial  in  the  admission  and 
rejection  of  evidence.  A  careful  inspection  of  the  record 
does  not  disclose  error  sufficiently  prejudicial  in  such 
rulings  to  warrant  a  reversal  of  the  case. 

The  judgment  will  be  affirmed. 

GoEDON,  C.  J.,  and  Dunbab,  Andebs  and  Reavis,  JJ.^ 
concur. 


KIMBALL  ▼.  OLMSTED.  629 

Mar.  1899.]       Opinion  of  the  Ooart-*  Gordon,  0.  J. 

[No.  8189.    Decided  March  3, 1890.1  ^g  ^ 

E.   L.    KiMBATj.,  Respondent,   v.   E.   D.    Olmsted,   cm 

Mayor,  et  ah.  Appellants, 


MUNICIPAL  OORPOBATIONS — OFFICEBS — ^POWEB  OF  BEMOYAL — ^BIOHT  TO 
HEABING — ^BSMEDT   FOB    BEOOVXBT    OF    OFFICE. 

Under  8  128  of  the  city  charter  of  Spokane,  which  proYidea 
that  any  member  of  the  city  board  of  health  "may  be  removed 
upon  the  recommendation  of  the  mayor,  by  a  majority  vote  of 
all  the  members  of  the  city  counciL  or  may  be  removed  by  the 
vote  of  two-thirds  of  the  members  of  the  city  council  without 
recommendation  of  the  mayor  after  charges  have  been  pre- 
ferred/' where  a  member  of  the  board  is  removed  by  the  council 
upon  the  recommendation  of  the  mayor,  he  is  not  entitled  to 
bave  charges  preferred  against  him  and  a  hearing  granted 
thereon.    (Andebs  and  Fullebton,  J  J.,  dissent.) 

Mandamus  is  not  the  proper  remedy  where  one  has  been 
Illegally  removed  from  office,  when  the  legality  of  the  removal 
is  a  disputed  question,  depending  upon  the  construction  of  statu- 
tory  provisions.     (Andebs  and  Fullebton,  JJ.,  dissent) 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
William  E.  Bighabdson,  Judge.     Reversed. 

A.  O.  Avery,  and  K,  M.  Drjidley,  for  appellants. 
F.  C,  Robertson,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gk)BDON,  C.  J. — Prior  to  the  23d  day  of  August,  1898, 
the  respondent  was  a  member  of  the  board  of  health  of 
the  city  of  Spokane.  On  that  day  the  mayor  of  the  city 
transmitted  to  the  council  the  following  commimication, 
viz.: 

**  To  the  Honorable  President  and  City  Council : 

"  Gentlemen — In  accordance  with  Section  128  of  the 
Citv  Charter  I  hereby  recommend  the  removal  of  Dr.  E. 
L.  £imball  as  a  member  of  the  Board  of  Health,  and  re- 
spectfully ask  that  your  Honorable  Body  sustain  my  rec- 
ommendation. E.  D.  Olmsted,  Mayor." 
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By  a  vote  of  the  council  the  recommendation  of  the 
mayor  was  adopted,  and  thereupon  Dr.  T.  L.  Catterson 
was  appointed  by  the  mayor  to  the  position  formerly  held 
by  the  respondent,  and  this  appointment  was  confirmed  by 
the  council.  Dr.  Catterson  immediately  went  into  posses- 
sion of  the  office  and  proceeded  to  exercise  the  privileges 
and  perform  the  duties  pertaining  thereto.  In  October  the 
respondent  applied  to  the  superior  court  for  an  alternative 
writ  of  mandate,  directed  to  the  mayor  and  council  of  the 
city,  requiring  tiiem  to  admit  the  relator  to  the  office  in 
question  and  recognize  him  as  the  legal  incumbent  thereof. 
The  case  was  submitted  below  upon  a  demurrer  to  the 
alternative  writ,  which  was  overruled,  and  judgment  pro- 
nounced in  relator^s  favor.  The  case  comes  here  upon  ap- 
peal of  the  mayor  and  council.  Section  128  of  the  charter 
of  the  city  of  Spokane  is  as  follows : 

'^  There  shall  be  a  board  of  health,  which  shall  consist 
of  three  physicians,  who  are  entitled  to  practice  their  pro- 
fession under  the  laws  of  this  state,  two  of  whom  shall  be 
physicians  in  active  practice,  to  be  appointed  by  the  mayor 
and  confirmed  by  the  city  council,  who  shall  have  super- 
vision of  all  matters  appertaining  to  the  sanitary  condition 
of  the  city  and  its  public  institutions.  Any  member  of 
said  board  of  health  may  be  removed  upon  recommenda- 
tion of  the  mayor,  by  a  majority  vote  of  aU  the  members 
of  the  city  council,  or  may  be  removed  by  the  vote  of  two- 
thirds  of  the  members  of  the  city  council  without  recom- 
mendation of  the  mayor  after  charges  have  been  pre- 
ferred.^^ 

It  is  conceded  that  no  charges  were  preferred  against 
the  relator,  and  the  first  question  to  be  considered  is,  Do 
the  words  "after  charges  have  been  preferred"  refer  to  the 
entire  paragraph  relating  to  removals,  or  only  to  removals 
attempted  by  the  city  council  without  the  recommendation 
of  the  mayor  ?  A  literal  construction  of  the  section  makes  it 
evident  that  the  qualification  does  not  extend  back  or  relate 
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to  removals  made  upon  the  mayor's  recommendation,  and 
we  think  there  is  no  ambiguity  or  incongruity  in  the  pro- 
vision itself,  which  requires  any  other  than  a  literal  con- 
struction to  prevail.  Indeed,  we  think  there  is  much  reason 
why  the  provision  should  receive  that  construction.  In  the 
first  place,  power  is  given  to  the  mayor  to  appoint  the 
officer;  and,  while  the  power  of  confirmation  is  lodged  in 
the  council,  it  is  beyond  the  power  of  the  council  to  fill  the 
office  without  the  co-operation  of  the  mayor.  Having  then 
the  power  of  appointment  in  the  first  instance,  there  is 
nothing  inconsistent  in  a  provision  authorizing  the  mayor 
to  remove  the  officer  with  the  consent  of  the  council.  On 
the  other  hand,  where  the  council  undertakes  to  remove 
the  officer  without  the  co-operation  of  the  mayor,  there  is 
much  reason  for  the  provision  which  prohibits  them  from 
acting  until  charges  have  been  preferred.  He  is  not  their 
physician.  They  have  not  appointed  him.  They  are  not 
proceeding  with  the  consent  or  the  recommendation  of  the 
mayor  whose  appointee  he  is.  For  these  reasons,  we  think 
it  not  unreasonable  that  the  section  should  provide  for  a 
different  method  of  procedure  where  the  removal  is  at- 
tempted by  the  council  from  that  necessary  to  be  employed 
where,  as  in  the  present  instance,  the  removal  is  made 
upon  the  recommendation  of  the  mayor.  So  considered, 
the  procedure  is  in  harmony  with  that  prevailing  in  case 
of  appointment  by  the  governor  to  offices  which,  under 
the  law,  are  permitted  to  be  filled  by  appointments  made 
by  him.  State  ex  rel.  McReavy  v.  Burke,  8  Wash.  412 
(36  Pac.  281) ;  State  ex  rel.  Hewlett  v.  Cheetham,  19 
Wash.  330  (53  Pac.  349). 

In  our  opinion,  the  superior  court  erred  in  construing 
this  provision  of  the  city  charter  and  a  reversal  must 
follow. 

Another  question  arises  in  the  case  and,  because  of  its 
importance,  we  deem  it  proper  to  consider  it.     It  goes  to 
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the  appropriateness  of  the  remedy  to  which  the  plaintiff 
resorted  in  the  present  instance.  It  is  urged  by  the  appel- 
lants that  mandamus  is  not  the  proper  remedy  where  the 
title  to  an  office  is  in  controversy,  and  such  was  the  hold- 
ing of  this  court  in  Lynde  v.  Dibble,  19  Wash.  328  (53 
Pac.  370).  Respondent  does  not  controvert  the  propo- 
sition, but  contends  that  it  is  not  applicable  to  the  present 
case;  and  asserts  that  mandamus  is  the  proper  remedy  to 
restore  one  to  an  office  from  which  he  has  been  illegally 
removed,  and  there  is  much  authority  to  be  found  in  sup- 
port of  his  position.  But  we  think  that  the  rule  for  which 
the  respondent  contends  cannot  be  invoked  where  it  does 
not  clearly  appear  that  the  removal  was  illegal ;  and  where 
the  question  of  the  legality  is  a  disputed  question^  depend- 
ing upon  the  construction  of  statutory  provisions,  man- 
damus is  not  the  proper  remedy.  People  ex  rel.  Wren  r. 
Ooetting,  133  N.  Y.  569  (30  N.  E.  968) ;  People  ex  rel 
Dolan  V.  Lane,  56  K  Y.  217 ;  Swing  t?.  Turner,  2  OkL  94 
(35  Pac.  951). 

In  such  a  case  it  seems  but  reasonable  that  the  law 
should  require  a  form  of  procedure  to  be  resorted  to,  which 
would  require  the  incumbent  of  the  office  to  be  made  a 
party  and  thereby  enable  him  to  be  heard  in  his  own  be- 
half concerning  his  right  to  the  office.  Such  a  remedy  is 
provided  by  chapter  2,  §§  5780  to  5787,  inclusive,  2  Bal. 
Code  (2  HiU's  Code,  §§  679-686),  relating  to  informa- 
tion in  the  nature  of  quo  warranto.  Section  5780,  supra, 
provides  that  an  information  may  be  filed  "when  any  per- 
son shall  usurp,  intrude  upon  [into]  or  unlawfully  hold 
or  exercise  any  public  office  or  franchise  in  this  state,  or 
any  office  in  any  corporation  created  by  the  authority  of 
the  state,"  etc.  The  provisions  of  that  chapter  furnish  a 
full,  complete  and  adequate  remedy,  and,  in  our  judgment, 
the  only  appropriate  remedy  afforded  by  the  law  in  cases 
like  the  present  one. 
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The  judgment  of  the  superior  court  is  reversed,  and  the 
cause  remanded  with  direction  to  dismiss  the  proceeding. 

DuNBAB  and  Reavis,  JJ.,  concur. 

Andebs,  J.  (dissenting). — ^I  am  constrained  to  dissent 
from  the  conclusions  reached  by  the  majority  of  my  asso- 
ciates in  this  case.  It  seems  to  me  that  it  is  neither  a 
strained  nor  unreasonable  construction  of  the  section  of 
the  city  charter,  quoted  in  the  majority  opinion,  to  hold 
that  the  framers  of  that  section  only  intended  to  authorize 
the  removal  of  members  of  the  board  of  health  "after 
charges  have  been  preferred."  It  will  be  noticed  that  the 
mayor  is  not  vested  with  the  power  of  removal  under 
any  circumstances.  The  city  council  alone  possess  that 
power.  The  only  thing  the  mayor  can  do,  if  he  is  dis- 
satisfied with  a  member  of  the  board  of  health,  is  to 
recommend  his  removal.  And  it  is  conceded  by  appel- 
lants— and  properly  so — ^that  the  council  cannot  remove 
such  member  even  by  a  two-thirds  vote  of  all  its  members 
until  charges  have  been  made  against  him,  and  notice 
thereof  given ;  but  they  contend,  and  the  majority  of  this 
court  in  effect  says,  that  a  removal  may  be  made  by  a  bare 
majority  of  the  council,  without  notice  or  hearing,  upon 
the  recommendation  of  the  mayor.  I  am  unable  to  assent 
to  this  conclusion.  In  the  first  place,  I  am  of  the  opinion 
that  the  words  "after  charges  have  been  preferred,"  occur- 
ring at  the  end  of  the  section,  refer  to  and  qualify  the  first, 
as  well  as  the  second,  part  of  the  provision,  and  were  in- 
tended to  limit  the  power  of  removal  to  cases  of  miscon- 
duct or  neglect  of  duty  on  the  part  of  a  member  of  the 
board.    Sutherland,  Statutory  Construction,  §  259. 

In  the  second  place,  if  I  am  not  correct  in  my  conclu- 
sion as  to  the  effect  which  ought  to  be  given  to  the  con- 
cluding words  of  this  section  of  the  charter,  then  the 
power  of  removal  without  charges  being  made  must  have 
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been  conferred  upon  the  council  by  the  provision,  "Any 
member  of  said  board  of  health  may  be  removed  upon  the 
recommendation  of  the  mayor  by  a  majority  vote  of  all 
of  the  members  of  the  city  council."  When  a  municipal 
officer  claims  to  exercise  a  particular  statutory  power,  he 
must  not  only  be  able  to  show  clearly  that  he  possesses  such 
power,  but  that  he  has  a  clear  right  to  exercise  it  imder 
the  existing  circumstances,  and  in  the  mode  in  which  he 
proposes  to  exercise  it.  If  he  claims  a  right  to  remove, 
without  notice,  or  at  his  own  discretion,  a  person  from  an 
office  to  which  he  has  been  legally  appointed,  he  must  find 
his  authority  in  some  positive  provision  of  law.  Powers 
not  so  conferred  must  be  deemed  nonexistent. 

"All  statutes  which  encroach  on  the  personal  property 
or  rights  of  the  individual  are  to  be  strictly  construed." 
23  Am.  &  Eng.  Enc.  Law,  p.  383. 

Did  the  provision  of  the  charter  last  above  mentioned 
authorize  the  removal  of  the  respondent  from  his  office 
without  the  filing  of  any  charges  against  him?  Or  warj 
his  removal  a  matter  resting  in  the  discretion  of  the 
mayor  and  a  majority  of  the  city  council  ?  I  see  nothing 
in  the  language  of  this  provision  of  the  charter  warranting 
an  affirmative  answer  to  either  of  these  questions;  and  I 
am  therefore  compelled  to  conclude  that  the  action  of  the 
council,  in  this  instance,  was  unauthorized  and  void.  That 
a  person  should  be  condemned  unheard,  or  without  an 
opportunity  of  being  heard,  is  contrary  to  natural  justice, 
and  repugnant  to  one  of  the  established  principles  of  the 
common  law ;  and  such  an  act  cannot  be  sanctioned  by  the 
courts  except  by  direction  of  positive  law.  I  think  the 
true  doctrine  upon  the  question  of  the  power  of  a  city 
council  to  remove  a  municipal  officer  was  announced  by 
the  supreme  court  of  Michigan  in  Hallgren  i\  Campbell, 
82  Mich.  255  (46  X.  W.  381,  21  Am.  St  Rep.  557), 
wherein  the  court  said : 
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"  We  shall  need  to  find  in  the  charter  of  Menominee 
clear  and  unequivocal  power  vested  in  the  c6uncil  to  re- 
move this  officer  without  notice  before  we  can  concede 
that  any  such  power  exists.  .  .  .  We  have  not 
f oimd  any  case  where  an  officer  who  was  appointed  for  a 
fixed  term  (and  when  the  power  of  removal  was  not  ex- 
pressly declared  by  law  to  be  discretionary)  has  been  held 
to  be  removable  except  for  cause;  and,  wherever  cause 
must  be  assigned  for  the  removal  of  the  officer,  he  is  en- 
titled to  notice  and  a  chance  to  defend." 

In  the  case  at  bar  it  is  admitted  by  the  demurrer  that 
the  respondent  was  appointed  as  a  member  of  the  board  of 
health  for  a  definite  term,  and  that  he  was  removed  before 
the  expiration  of  his  term,  without  notice,  and  without 
any  charges  having  been  preferred  against  him;  and  the 
charter  under  which  the  removal  is  claimed  to  have  been 
made  does  not  expressly  declare  that  the  power  of  removal 
is  discretionary  with  the  council.  The  facts  in  this  case, 
it  will  be  noticed,  are  quite  similar  to  those  in  the  case  last 
cited.  It  was  also  held  in  the  late  case  of  State  ex  rel. 
Welch  V.  Passaic  Hospital  Ass'n,  59  N.  J.  Law,  142  (36 
Atl.  702),  that  when  the  law  authorizes  the  removal  of  a 
person  from  office,  but  is  silent  upon  the  subject  of  charges, 
the  party  sought  to  be  removed  is  entitled  to  notice,  and 
must  be  given  an  opportunity  to  be  heard  upon  charges 
presented  against  hinu  See,  also.  People  v,  McAllister, 
10  Utah,  357  (37  Pac.  578) ;  Pratt  v.  Board,  15  Utah,  1 
(49  Pac.  747) ;  Mechem,  Public  Officers,  §§  454,  455. 

Nor  do  I  think  the  respondent  mistook  his  remedy.  It 
is  a  generally  recognized  rule  that  mandamus  will  not  lie 
to  try  a  disputed  title  to  an  office,  or  to  compel  the  admis- 
sion of  a  claimant  to  an  office  of  which  he  has  not  had  the 
possession  or  discharged  the  duties,  and  the  title  to  which 
is  in  dispute.  But,  where  a  person  has  been  in  the  lawful 
possession  of  an  office,  and  is  entitled  to  it  of  right,  and 
was  illegally  removed,  a  different  rule  obtains.     Under 
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such  circumstances,  mandamus  is  a  proper  remedy  to  re- 
store the  rightful  officer  to  his  office,  even  though  the  office 
be  in  fact  in  the  possession  of  another  appointed  as  his 
successor.  High,  Extraordinary  Remedies,  §  67;  Pratt 
V,  Board,  supra;  Spelling,  Extraordinary  Relief,  §  1576; 
Metsker  v.  Neally,  41  Kan.  122  (21  Pac.  206,  13  Am.  St 
Rep.  269);  Mechem,  Public  Officers,  §  980;  Leeds  r. 
Mayor  of  Atlantic  City,  etc.,  52  N".  J.  Law,  332  (19  AtL 
780).  That  the  foregoing  authorities  lay  down  the  rule 
which  ought  to  be  adopted  in  this  state  will  plainly  appear 
from  an  examination  of  the  law  upon  the  subject  enacted 
in  1895.  That  statute  provides  that  a  writ  of  mandate 
may  be  issued  "to  compel  the  admission  of  a  party  to  the 
use  and  enjoyment  of  a  right  or  office  to  which  he  is  en- 
titled, and  from  which  he  is  unlawfully  precluded  by  such 
inferior  tribunal,  board,  corporation,  or  person."  Laws 
1895,  p.  117,  §  16  (Bal.  Code,  §  5755).  It  seems  to  me 
that  this  provision  alone  conclusively  settles  the  question 
of  procedure  in  favor  of  the  respondent's  contention.  I 
think  the  demurrer  to  the  alternative  writ  was  properly 
sustained,  and  that  the  judgment  should  be  affirmed. 

FuLLERTON,  J. — I  coucUr  in  what  is  said  by  Andebs,  J. 


|No.  3990.    Decided  March  4, 1890.] 

Bank  of  California,  Appellant,  v.  Puoet  Sound  Loan, 
Trust  and  Banking  Company  ei  al..  Respondents, 

INSOLVENT  CORPORATIONS — ^FRAUDULENT  PREFERENCE — OONSH&BATEON 
FOR  MORTOAOE  —  PRE-EXISTING  DEBT  —  EQUITABLE  ESTOPnL  — 
REGER'ERS. 

Creditors  of  a  bank  in  the  hands  of  a  receiver  who  cooBent 
to  the  discharge  of  the  receiver  and  the  re-opening  of  the  bank, 
under  an  arrangement  whereby  one  of  the  creditors  is  to  ad- 
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vance  money  to  the  bank  for  the  purpose  of  enabling  it  to  re- 
sume business  and  partially  pay  outstanding  claims,  are  estopped 
from  claiming  they  had  no  notice  of  a  mortgage  for  an  ante- 
cedent indebtedness  being  given  in  consideration  of  such  ad- 
vance, iirhen  they  have  agreed  to  an  extension  of  the  time  in 
which  the  bank  might  pay  their  claims,  and  have  received  divi- 
dends thereon  out  of  the  moneys  so  advanced;  and  they  are  also 
equitably  estopped  from  setting  up  the  insolvency  of  the  bank 
at  the  time  of  the  discharge  of  the  receiver,  for  the  purpose  of 
showing  that  the  giving  of  the  said  mortgage  constituted  a 
fraudulent  preference. 

The  subsequent  insolvency  of  a  corporation  cannot  be  given 
in  evidence  for  the  purpose  of  aftecting  the  validity  of  a  prior 
Instrument,  which  was  valid  at  the  time  of  its  execution. 

Where  general  creditors  have  for  more  than  a  year  acquiesced 
in  an  order  of  the  court  discharging  a  receiver  and  permitting 
an  alleged  insolvent  bank  to  resume  business,  they  cannot  be 
heard  to  object  that  the  receiver  did  not  represent  them  at  the 
hearing. 

Appeal  from  Superior  Court,  Whatcom  County. — Hon. 
HiBAM  E.  Hadley,  Judge.    Reversed. 

Bothchild  £  Ach,  and  Kerr  &  McCord,  for  appellant. 
Black  &  Learning,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — Suit  was  commenced  by  appellant  to  fore- 
close a  mortgage  executed  on  the  26th  day  of  November, 
1894,  by  the  Puget  Sound  Loan,  Trust  &  Banking  Com- 
pany to  appellant,  to  secure  the  payment  of  a  certain 
promissory  note  for  $8,000  of  the  same  date.  The  com- 
plaint is  an  ordinary  one  in  foreclosure.  The  banking 
company  did  not  answer.  Bennett,  as  receiver  of  the 
banking  company,  appeared,  and  filed  an  answer  and  cross 
complaint.  The  answer  admitted  the  allegations  of  the 
complaint,  with  the  exception  that  it  denied  the  power  and 
authority  of  the  banking  corporation  to  execute  the  mort- 
gage, but  in  an  affirmative  defense  alleged  that  the  mort- 
gage was  executed  to  secure  an  antecedent  indebtedness 
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of  the  bank  at  a  time  when  it  was  insolvent.  The  cross 
complaint  alleged  the  insolvency  of  the  bank,  and  that  the 
mortgage  was  void,  because  of  preference  of  the  appellant 
over  the  general  creditors  of  the  bank,  and  asked  to  have 
the  mortgage  canceled,  and  the  appellant  decreed  a  general 
creditor  of  the  bank.  A  general  denial  was  filed  by  appel- 
lant to  the  affirmative  defense  and  cross  complaint;  and, 
by  way  of  reply,  it  was  alleged  that  prior  to  the  26th  of 
November,  1894,  the  affairs  of  the  banking  company  had 
been  under  control  of  a  receiver ;  and,  among  other  things, 
it  was  alleged  that  the  appointment  of  the  receiver  had 
been  occasioned  by  unforeseen  circumstances  and  a  general 
panic  in  the  entire  country,  and  not  on  account  of  the  in- 
solvency of  the  bank ;  that  its  assets  were  of  such  a  char- 
acter as  to  render  it  absolutely  solvent;  and  that  it  was 
the  desire  of  the  officers  of  the  bank  and  the  creditors  to 
have  the  bank  reopened  and  resume  business;  that,  in 
order  to  do  this,  it  was  necessary  that  cash  be  advanced  to 
the  bank,  and  that  a  proposal  was  made  by  the  defendant 
bank  to  appellant  for  an  advance  of  $7,500  in  cash,  and 
to  take,  as  partial  security  for  such  advance,  property  of 
the  stockholders  outside  of  the  bank;  that  appellant 
agreed,  and  made  a  loan  of  $7,500  upon  the  express  con- 
dition precedent  that  a  pre-existing  indebtedness  of  $8,000 
should  be  secured;  that  the  officers  of  the  bank  and  the 
creditors  consented  that  such  agreement  should  be  made, 
and,  in  consideration  of  the  agreement  so  made,  that 
$7,500  was  advanced;  that  the  advancement  of  the  $7,500 
and  the  securing  of  the  antecedent  indebtedness  of  $8,000 
by  the  mortgage  in  controversy  were  one  transaction; 
that,  prior  to  the  agreement  so  made  between  appellant 
and  the  defendant  banking  corporation,  the  banking  cor- 
poration filed  its  petition  in  the  superior  court  in  the  case 
in  which  the  receiver  had  been  appointed,  outlining  its 
plan  for  reopening,  alleging  its  solvency  and  its  ability  to 
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do  a  profitable  banking  business,  and  asking  for  the  dis- 
charge of  the  receiver;  that  the  then  receiver  filed  a  gen- 
eral denial  thereto,  and  set  up  certain  matters  by  way  of 
affirmative  defense;  that,  upon  the  issues  thus  raised,  a 
trial  was  had,  testimony  taken,  and  the  receiver  dis- 
charged, and  that  the  court  then  found  that  the  bank  was 
solvent,  and  capable  of  doing  a  successful  banking  busi- 
ness; that,  immediately  after  such  adjudication  and  dis- 
charge of  the  receiver,  the  mortgage  was  executed,  and 
the  loan  of  $7,500  made ;  that  all  the  creditors  of  the  bank, 
at  the  time  the  loan  was  made,  were  represented  at  such 
hearing 'by  the  then  receiver,  and  are  the  same  creditors 
who  are  now  represented  by  the  defendant  receiver  in  this 
suit ;  that  all  the  creditors  had  consented  to  the  reopening 
of  the  bank,  except  those  having  claims  for  $100  or  less, 
and,  under  the  plan  for  reopening  the  bank,  such  non- 
consenting  creditors  were  to  be  paid  their  claims  in  full 
in  cash,  and  that  such  non-consenting  creditors  were  all 
so  paid  in  fact ;  that  the  consenting  creditors  who  executed 
an  agreement  for  an  extension  of  two  years  were  paid  20 
per  cent,  of  their  claims  due  from  the  defendant  bank,  and 
such  payment  was  made  out  of  the  money  furnished  by 
appellant;  and  that  appellant  had  received  no  dividend 
on  its  claims  against  the  defendant  bank.  It  was  also 
alleged  that  the  defendants  were  estopped  from  asserting 
the  insolvency  of  the  bank  at  the  time  of  the  execution  of 
appellant's  mortgage  by  reason  of  the  fact  that  all  of  the 
parties  were  acting  in  good  faith,  and  of  the  facts  as  stated. 
The  petition  referred  to  in  the  reply  of  appellant  was  en- 
titled in  the  cause  pending  in  which  the  first  receiver  was 
appointed  for  the  defendant  bank,  and  was  filed  by  the 
defendant.  Such  petition  recited  the  history  of  the  ap- 
pointment of  a  receiver  in  July,  1893,  and  set  forth  that 
the  indebtedness  of  the  bank  had  been  reduced  some 
$33,000  since  the  receiver  had  taken  charge,  and  also  that 
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the  assets  of  the  bank  were  double  the  amount  of  the  lia- 
bilities ;  that,  by  judicious  management,  if  the  bank  were 
permitted  to  reopen,  and  its  business  conducted  by  its  own 
officers,  it  could  pay  all  its  liabilities,  and  various  sched- 
ules were  filed  showing  the  liabilities  and  assets  of  the 
bank  at  that  time;  that  the  creditors,  stockholders,  and 
others  interested  had  made  a  careful  examination  and 
thorough  investigation  into  the  affairs  of  the  bank,  and 
had  consented  to  the  discharge  of  the  receiver,  and  that 
the  bank  resume  its  business  upon  a  plan  which  included 
an  extension  of  time  of  payment  to  the  creditors  in  install- 
ments covering  a  period  of  two  years;  and  that  certain 
creditors  had  agreed  to  make  certain  advances  to  the  bank, 
specifying  such  creditors,  among  whom  was  the  appellant, 
in  the  sum  of  $7,500.  The  petition  sets  up  many  reasons 
why  the  discharge  of  the  receiver  and  the  resumption  of 
business  by  the  defendant  bank  would  be  for  the  best  inter- 
est of  the  corporation  and  stockholders.  To  such  petition 
the  then  receiver,  Greorge  A.  Black,  in  November,  1894, 
filed  his  answer,  denying  knowledge  or  information  of 
many  matters  sufficient  to  form  a  belief,  traversing  some 
of  the  material  facts  set  up  in  the  answer,  and  making 
certain  suggestions  relative  to  safeguards  if  the  order  dis- 
charging the  receiver  and  reopening  the  bank  were  made, 
among  which  was  that,  under  the  plan  proposed  and  sub- 
mitted to  the  court,  the  best  and  most  valuable  bills  receiv- 
able, and  other  assets  of  the  bank,  were  to  be  pledged  in 
order  to  procure  the  money  with  which  to  resume  business, 
and  that  it  would  be  better  to  collect  the  moneys  due  the 
bank  on  its  bills  receivable.  On  the  23d  of  November, 
1894,  the  matter  came  on  for  hearing;  the  receiver  appear- 
ing by  his  attorneys,  and  the  petitioner,  the  defendant 
bank,  by  its  attorneys.  Testimony  was  heard  by  the  court 
and  argument  of  counsel,  and  the  court  found  that  the 
affairs  of  the  defendant  bank  were  in  such  a  condition  as 
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would  enable  the  bank  to  reopen  and  do  a  general  banking 
business;  that  there  was  no  longer  a  necessity  for  the  re- 
ceiver, but  the  affairs  of  the  bank  could  be  more  advan- 
tageously managed  in  the  hands  of  its  officers ;  and  that  it 
was  for  the  best  interest  of  the  creditors  of  the  bank,  the 
stockholders,  and  all  parties  concerned,  to  have  the  man- 
agement pass  into  the  hands  of  the  officers  of  the  bank.  It 
was  also  found  that  the  various  creditors  of  the  defendant 
and  the  stockholders  had  entered  into  agreements  for  ex- 
tension of  the  time  of  the  payment  of  the  indebtedness  due 
by  the  bank,  and  had  consented  to  its  reopening  under  the 
management  of  a  certain  board  of  directors,  and  that  cer- 
tain parties  had  agreed  to  make  advances  to  the  bank  in 
the  sum  of  $21,600,  on  the  condition  that  the  bank  should 
be  opened  by  the  officers.  It  was  ordered  that  the  receiver 
turn  over  the  assets  and  property  of  the  defendant  bank 
to  a  board  of  directors,  naming  them,  and  return  a  report 
imder  the  order  of  the  court  at  as  early  a  date  as  possible. 
Many  exceptions  have  been  taken  by  appellant  to  the 
£ndings  of  fact  of  the  superior  court  in  this  suit.  The 
record  and  evidence  brought  here  are  extensive,  and  a 
careful  examination  has  been  made  of  all  the  evidence  in 
the  case.  It  does  not  appear  from  the  record  that  any 
other  creditors  purported  to  be  represented  by  ^he  receiver 
here  than  those  creditors  who  consented  to  the  extension 
of  time  for  the  payment  of  their  claims  when  the  first 
receiver  was  discharged ;  but  we  assume  that  they  were  the 
same.  The  superior  court  found  that  the  mortgage  exe- 
cuted to  secure  the  antecedent  indebtedness  of  $8,000 
"was  not  affirmatively  brought  home  to  Mr.  White,  whoso 
claim  was  about  $170,  Markley,  whose  claim  was  about 
$100,  and  Mrs.  Grimmette,  whose  claim  was  about 
$2,000" ;  but  upon  the  exception  made  to  this  finding  by 
cotmsel  for  the  appellant,  and  a  review  of  the  evidence, 
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we  are  inclined  to  conclude  that  the  three  creditors  men- 
tioned were  sufficiently  advised  of  the  agreement  made  for 
the  advance  of  the  money,  after  they  had  each  agreed  to 
the  extension,  to  be  charged  with  such  notice.  They,  as 
well  as  each  of  the  consenting  creditors,  had  received  two 
dividends  upon  their  claims,  coming  out  of  the  money  in 
part  advanced  by  the  appellant  imder  the  agreement  made 
for  the  resumption  of  business  by  the  defendant  bank; 
and  they  are  therefore  placed  in  the  same  rank  ^vith  the 
other  consenting  creditors.  Bad  faith  is  not  imputed  to 
or  proved  of  the  appellant  or  the  defendant  bank,  or  any 
of  the  parties  to  the  agreement,  for  the  resumption  of  busi- 
ness by  the  defendant  bank-  in  1894.  Such  agreement,  as 
heretofore  stated,  was  presented  to  the  superior  court,  and 
that  court  discharged  its  receiver,  and  directed  all  the 
property  of  the  bank  to  be  returned  to  its  officers  who  had 
Ixen  named  in  the  agreement  between  the  creditors  and 
stockholders;  and  the  appellant  advanced  $7,500  under  ^ 
tlie  agreement  to  the  defendant  bank,  which,  as  observed, 
was  used  in  paying  the  dividends  which  were  paid  to  the 
other  consenting  creditors,  appellant  receiving  no  dividend 
at  any  time.  The  superior  court,  over  the  objection  of 
counsel  for  appellant,  admitted  much  evidence  tending  to 
show  the  insolvencv  of  the  defendant  bank  at  the  time  the 
order  discharging  the  receiver  was  made,  in  November, 
1894.  We  think  this  was  error.  In  view  of  the  order  dis- 
charging the  receiver  theretofore  made  by  the  superioi 
court,  and  the  agreement  of  the  creditors  which  was  before 
the  court  at  that  time,  the  question  of  the  solvency  or  in- 
solvency of  defendant  bank  became  immaterial;  and  we 
conclude  that  the  facts  shown  constitute  an  equitable 
estoppel  against  the  consenting  creditors,  and  they  may 
not  now  set  up  the  insolvency  of  the  defendant  bank  at 
the  time  mentioned  in  November,  1894,  or  prior  thereto. 
In  May,  1895,  the  defendant  banking  company  was  again 
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adjudged  insolvent  by  the  superior  court;  and  we  think 
this  finding  is  supported  by  the  evidence,  but  it  is  imma- 
terial in  the  determination  of  this  cause.  If  the  mortgage 
executed  and  delivered  to  appellant  in  1894  for  the  $8,000 
was  valid,  nothing  transpiring  since  could  affect  its  valid- 
ity. It  was  shown  that  the  advance  of  $7,500  made  by 
appellant  at  that  time  was  in  consideration  of  the  execu- 
tion of  security  for  the  payment  by  the  defendant  bank  of 
$8,000  of  indebtedness  due  appellant.  There  was  a  meri- 
torious consideration  here,  for  the  security  of  which  all 
the  consenting  creditors  received  a  portion,  and  none  of 
the  complaining  creditors  have  offered  to  return  the  divi- 
dends so  received  by  them. 

It  is  immaterial  here  to  discuss  to  what  extent  the  re- 
ceiver, in  1894,  at  the  hearing,  when  the  court  allowed 
the  defendant  bank  to  resume  business,  represented  the 
general  creditors,  because,  as  stated,  such  creditors  acqui- 
esced in  the  conclusion  there  reached,  and  for  a  year 
raised  no  objection  thereto.  The  case  must  be  reversed, 
and  it  is  remanded  to  the  superior  court,  with  direction  to 
establish  the  priority  of  the  appellant's  mortgage  over  all 
creditors  claiming  at  the  time  the  order  was  made  in  the 
superior  court,  in  [N'ovember,  1894. 

GoEDON,  C.  J.,  and  Dunbab  and  Andebs,  JJ.,  concur. 
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W.  F.  BuBBELL  et  al..  Appellants,  v.  J.  B.  Bennett,  as 
Receiver  of  the  Puget  Sound  Loan,  Trust  and  Banking 
Company,  Respondent. 

INSOLVEirr  GOEPOBATIOITS — FRAUDULENT  PBEnaBEZrCBB. 

A  pledge  of  collateral  security,  giyen  by  an  insolYent  oorpore- 
tion  to  secure  a  pre-existing  indebtedness,  constitutes  a  traodu- 
lent  preference  as  to  other  creditors,  where  the  secured  creditor 
had  knowledge,  or,  from  his  relations  with  the  insolyeint  cor* 
poration,  must  be  presumed  to  have  had  notice,  of  its  condition. 

Appeal  from  Superior  Court,  Whatcom  County. — ^Hon. 
HiBAM  E.  Hadl-ey,  Judge.    Affirmed. 

N.  H.  Bloomfield,  and  Bloomfield  &  Evans,  for  appel- 
lants. 

Black  &  Learning,  i.oT  respondent 

The  opinion  of  the  court  was  delivered  by 

Eeavis,  J. — The  Puget  Sound  Loan,  Trust  &  Banking 
Company  was,  in  July,  1893,  under  control  of  a  receiver 
appointed  by  order  of  the  superior  court,  and  so  remained 
until  ilfovember,  1894.  On  that  date  its  officers,  under 
the  terms  of  an  agreement  between  the  bank  and  its  cred- 
itors, and  by  permission  of  the  superior  court,  resumed 
business.  One  of  the  conditions  of  its  resumption  of 
business  was  that  money  should  be  borrowed  from  the 
Bank  of  California  and  other  parties,  including  the  appel- 
lants here,  for  the  purpose  of  carrying  on  the  business* 
and  to  be  used  in  payment  of  the  creditors  of  the  bank. 
Under  the  arrangement  so  made,  the  banking  company 
borrowed  $5,000  from  the  appellants  and,  as  evidence  of 
the  indebtedness,  on  November  24,  1894,  delivered  to 
appellants  tw^o  certificates  of  deposit  of  $2,500  each,  pay- 
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able  respectively  six  and  nine  months  after  date ;  and  also 
delivered  to  appellants  certain  collateral  securities,  con- 
sisting of  notes,  stock  and  mortgages,  as  security  for  the 
payment  of  the  certificates  of  deposit.  In  May,  1895, 
when  the  first  certificate  of  deposit  was  due,  the  banking 
company  asked  for  an  extension  of  time.  After  some 
negotiations  between  the  banking  company  and  the  appel- 
lants, the  payment  of  $600  was  made  to  appellants  and  the 
note  and  mortgage  here  in  controversy  were  delivered  to 
appellants  as  additional  security,  with  a  written  power  of 
sale  thereof.  The  banking  company  continued  to  carry 
on  business  until  Ifovember,  1895,  when  it  was  adjudged 
insolvent  and  a  receiver  appointed  to  take  charge  of  its 
affairs.  The  certificates  of  deposit  not  having  been  paid, 
appellants  commenced  this  action  to  foreclose  and  sell 
their  security  so  pledged.  The  respondent  receiver  ap- 
peared and  made  two  defenses  to  the  suit.  First,  that  the 
pledge  of  the  note  and  mortgage  as  collateral  security  was 
made  without  authority  of  the  trustees  of  the  banking 
company ;  that  there  was  no  formal  resolution  of  the  board 
authorizing  it;  second,  that  the  company  was  at  the  time 
in  fact  insolvent,  and  that  the  delivery  of  the  collateral 
security  to  appellants  with  such  knowledge  was  an  un- 
lawful preference  of  appellants  over  the  general  creditors 
of  the  banking  company. 

1.  The  delivery  of  the  collateral  security  to  appellants 
by  the  officers  of  the  banking  company  was,  we  think, 
authorized;  and  the  only  question  presented  for  deter- 
mination here  is  whether  the  delivery  of  the  collateral 
security  in  suit  to  appellants  was  at  the  time  an  unlawful 
preference  by  the  insolvent  corporation  of  appellants  and 
an  injury  to  the  other  general  creditors. 

2.  The  16th  finding  of  fact  made  by  the  superior  court 
is  as  follows : 

"  This  court  further  finds  as  a  fact  that  the  officers  of 
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said  bank  acted  in  good  faith  in  pledging  said  collaterals 
on  said  25th  day  of  May,  1895,  believing  the  same  to  be 
to  the  best  interest  of  said  bank,  and  that  said  officers  did 
not  at  said  time  realize  that  said  bank  was  insolvent;  and 
that  plaintiff  received  said  pledge  and  granted  said  exten- 
sion of  time  without  knowing  that  said  bank  was  insol- 
vent ;  but  this  court  further  finds  as  a  fact  that  the  officers 
of  said  bank  and  plaintiffs  should  have  known  from  the 
facts  at  that  time  before  them  that  said  bank  was  either 
insolvent  or  in  imminent  danger  of  insolvency;  and  the 
officers  of  said  bank  also  knew  that  unless  said  extension 
of  time  could  be  procured  from  plaintiffs  and  also  from 
other  creditors  whose  claims  against  said  bank  matured 
on  or  about  said  day,  that  said  bank  could  not  continue 
business," 

The  finding  is  challenged  by  counsel  for  appellants  as 
not  sustained  by  the  evidence  and  as  immaterial.  That, 
at  the  date  mentioned  in  the  finding,  the  bank  was  in- 
solvent, was  also  found  by  the  superior  court,  and  is 
abundantly  sustained  by  the  evidence ;  and  some  criticism 
may  be  properly  made  of  the  expression  "that  said  officers 
of  the  bank  did  not  at  said  time  realize  that  said  bank  was 
insolvent,"  because  we  think  it  entirely  improbable  that 
intelligent  banking  officers,  in  the  management  of  its  af- 
fairs at  that  time,  did  not  know  the  bank  was  in  fact 
insolvent.  However,  that  portion  of  the  16th  finding,  "but 
this  court  further  found  that  the  officers  of  the  said  bank 
and  plaintiffs  [appellants]  should  have  known  from  the 
facts  at  the  time  before  them  that  said  bank  was  either 
insolvent  or  in  imminent  danger  of  insolvency,"  is  sus- 
tained, we  think,  by  the  evidence.  The  appellants  were 
not  strangers  to  the  insolvent  banking  company ;  they  were 
familiar  with  the  fact  that  it  had  been  insolvent,  and  its 
affairs  under  the  control  of  the  receivership  until  Novem- 
ber, 1894,  and  that  it  reopened  under  an  agreement  with 
its  creditors  and  was  conducting  its  business  in  accordance 
with  the  terms  of  its  reopening.    Appellants  had  requested 
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the  payment  of  the  certificate  of  deposit  when  it;  fell  due. 
Ten  shares  of  stock  in  another  corporation,  held  by  appel- 
lants as  collateral  security,  had  become  valueless.  The 
defendant  banking  company  asked  for  an  extension  of 
time,  and  for  such  extension  the  note  and  mortgage  in  suit 
here  were  given  as  additional  security.  The  amount  of 
appellant's  certificate  of  deposit  was  reduced  by  cash  pay- 
ment and  additional  security  given  for  the  remainder. 
The  officers  of  the  banking  company  knew  that,  unless  the 
extension  of  time  was  secured  from  the  plaintiffs  and  the 
other  creditors  whose  claims  against  the  bank  matured 
about  that  time,  the  bank  could  not  continue  business. 
Counsel  for  appellants  urge  with  much  earnestness  that 
the  facts  shown  in  this  case  do  not  fall  within  the  former 
decisions  of  this  court  upon  unlawful  preferences  by  in- 
solvent corporations.  Under  the  conditions  existing  at  the 
time  the  additional  collateral  security  was  delivered  to 
appellants,  the  banking  corporation  being  in  fact  insol- 
vent, the  relations  of  the  appellants  and  the  banking  offi- 
cers and  their  knowledge  of  its  affairs  being  such  as  to 
advise  them  of  its  condition,  the  pledge  of  the  collateral 
security  was  in  fact  a  preference  of  appellants  by  an  in- 
solvent corporation,  within  the  rule  announced  by  this 
court.  Conover  v.  Hull,  10  Wash.  673  (39  Pac.  166,  46 
Amu  St.  Rep.  810) ;  Cook  v.  Moody,  18  Wash.  114  (50 
Pac.  1020,  63  Am.  St.  Rep.  872). 

The  frequent  and  exhaustive  consideration  of  what  is 
termed  the  "trust  fund  theory"  by  this  court  in  its  con- 
struction of  the  statutes  and  policy  of  the  state  would 
make  it  unprofitable  to  review  the  numerous  and  very 
respectable  authorities  presented  here  for  our  considera- 
tion by  counsel  for  appellants,  as  the  court  is  satisfied  with 
its  adjudications  heretofore  rendered  on  this  subject. 

The  judgment  of  the  superior  court  is  affirmed. 

GoKDON,  C.  J.,  and  Dunbae  and  Andees,  JJ.,  concur. 
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20    (V48 
•^     *^^'  [No.  3143.    Decided  March  4. 1899.] 

M.  L.  Jose  et  ah.  Respondents,  v.  Wabrex  Stetsox  et  d., 

Appellants, 

jmaLLQJtVCE — PLEADING   AND   FBOOF — ^NON-SUHV-QUESTIONS   lOB  JUBT 

— HABMLESS  KBBOB. 

Where  a  complaint  in  an  action  for  damages  charges  several 
acts  and  omissions  constituting  negligence,  any  one  or  more  of 
which  is  sufficient  to  warrant  a  recovery,  the  defendant  is  not 
entitled  to  a  non-suit  through  failure  of  plaintiff  to  prove  some 
of  the  elements  of  negligence  alleged  in  the  complaint.  If  there 
is  proof  as  to  others. 

The  fact  that  plaintiff  has  given  contradictory  testimony  as 
to  the  title  to  property  for  whose  negligent  loss  he  was  suing 
would  not  warrant  the  court  in  non-suiting  him,  but  the  question 
of  title  was  one  for  the  jury  to  determine. 

Error  of  the  jury  in  giving  plaintiff  a  less  verdict  than  the 
evidence  shows  he  is  entitled  to  is  one  that  the  defendant  cannot 
urge  on  appeal,  as  the  injury  is  to  plaintiff  and  not  to  defendant 

Appeal  from  Superior  Court,  King  CountT. — Hon. 
E.  D.  Benson,  Judge.     Affirmed. 

John  E.  Humphries,  T7.  E.  Humphreys,  and  Harrison 
Bostwick,  for  appellants. 

Brady  &  Gay,  and  Milo  A.  Boot,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

FuLLERTON,  J. — The  respondents  hired  the  appellants 
to  tow  from  the  mouth  of  Whiskey  creek  in  Clallam 
county,  Washington,  to  Ballard,  Washington,  a  certain 
boom  of  logs  consisting  of  six  sections.  The  appellants, 
while  towing  the  logs  with  their  tugboat,  encountered  a 
storm  in  the  Straits  of  Juan  de  Fuca,  during  which  the 
boom  was  torn  loose  from  the  tugboat,  drifted  away  and 
was  lost.  The  respondents  sue  in  this  action  to  recover 
the  value  of  the  logs,  alleging  ownership  in  themselves. 
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the  value  of  the  logs  at  $1,925,  and  that  they  were  lost 
because  of  certain  negligent  acts  of  the  appellants.  The 
appellants  filed  a  general  denial,  admitting  only  the  con- 
tract of  hire.  On  the  issues  thus  made  a  trial  was  had, 
resulting  in  a  verdict  and  judgment  in  favor  of  respond- 
ents for  $1,000.    From  that  judgment  this  appeal  is  taken. 

The  errors  assigned  on  the  record  are,  (1)  that  the  court 
erred  in  overruling  appellants'  motion  for  a  non-suit,  and 
(2)  the  court  erred  in  overruling  appellants'  motion  for  a 
new  trial. 

1.  Appellants  insist  that  negligence  cannot  be  imputed  to 
them  by  the  mere  fact  that  the  tow  was  lost  during  a  storm 
at  sea^  but  that  negligence  on  their  part  must  be  alleged  and 
proved,  in  order  to  warrant  a  recovery.  They  insist  fur- 
ther that  the  basis  of  respondents'  complaint  was  the  alle- 
gation that  the  master  in  charge  of  the  tugboat  was  incom- 
petent, imskillful  and  unacquainted  with  the  waters  ovei 
which  he  was  required  to  make  the  tow ;  that  respondents 
failed  to  offer  any  evidence  on  this  part  of  their  complaint, 
and,  having  so  failed,  they  cannot  recover,  and  the  motion 
for  non-suit  should  have  been  granted. 

While  it  may  be  conceded  that  it  was  necessary  for  re- 
spondents to  allege  and  prove  some  act  of  negligence  on 
the  part  of  the  appellants,  causing  the  loss  of  the  tow,  be- 
fore they  would  be  entitled  to  recover,  it  cannot  be  con- 
ceded that  the  allegations  of  incompetency,  unskillfulness 
and  want  of  knowledge  on  the  part  of  the  master  of  the 
waters  of  the  Straits,  were  the  only  elements  of  negligence 
contained  in  the  complaint.  In  addition  to  these  allega- 
tions, the  complaint  charges  that  the  master,  without  the 
knowledge  or  consent  of  the  respondents,  overloaded  the 
tugboat,  by  attempting  to  tow  three  additional  sections  of 
logs,  the  property  of  a  third  person ;  that  he  left  a  place  of 
safety  and  entered  the  open  waters  of  the  Straits,  when  he 
knew,  or  had  sufficient  cause  to  know,  that  a  dangerous 
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storm  was  approaching;  that,  after  encountering  the 
storm,  he  kept  on  his  course,  when  a  place  of  safety  was 
within  his  reach ;  that,  after  the  logs  were  torn  loose  from 
the  tugboat,  he  suffered  them  to  float  away  and  become 
lost,  when  by  reasonable  diligence  he  could  have  recovered 
the  greater  portion  of  them.  These  allegations,  we  con- 
ceive, contain  charges  of  separate  and  distinct  acts  of  neg- 
ligence, the  proof  of  any  one  or  more  of  which  would  war- 
rant a  recovery,  even  though  it  be  not  shown  that  the 
officer  in  charge  of  the  tugboat  did  not  possess  the 
requisites  of  a  competent  and  skillful  master.  This  view 
of  the  complaint  renders  it  unnecessary  to  pursue  the  ques- 
tion whether  or  not  there  was  before  the  jury  any  evidence 
tending  to  show  incompetency  or  unskillfulness  on  the 
part  of  the  master  in  charge  of  the  tugboat. 

Respondent  Thomas  Jose,  on  cross-examination,  tes- 
tified to  a  certain  agreement  made  between  the  respond- 
ents and  the  firm  of  Carstens  Brothers,  by  which  the  re- 
spondents purported  to  sell  to  Carstens  Brothers  "all  the 
logs  to  be  logged  off"  by  them  from  certain  described 
lands,  in  consideration  of  supplies  to  be  furnished  and 
conditions  to  be  performed  on  the  part  of  Carstens  Broth- 
ers. The  agreement  is  set  out  in  full  in  the  record,  and 
contains  recitals  to  the  effect  that  the  title  to  the  logs  shaU 
be  and  remain  in  Carstens  Brothers  until  certain  pay- 
ments provided  for  therein  shall  be  made,  and  that  Car- 
stens Brothers  shall  have  full  title  and  control  of  the  log:^ 
for  the  purpose  set  forth  in  the  agreement.  Questioned 
further,  the  witness  stated  that  the  logs  lost  by  the  tug 
were  gotten  out  under  this  agreement  and  that  respondents 
had  no  other  title  to  them  "than  the  title  provided  for  iu 
this  contract."  On  re-direct  examination  he  stated  that 
the  logs  in  dispute  were  not  cut  from  off  the  lands  de- 
scribed in  the  contract,  but  were  cut  from  an  adjoining 
tract,  purchased  by  respondents  with  their  o\vn  means,  and 
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were  not  in  any  manner  connected  with  the  logs  described 
in  the  contract.  From  this  the  appellants  argue  that  the 
agreement  mentioned  placed  the  title  of  the  logs  in  Car- 
stens  Brothers;  that  respondents  had  no  sufficient  title  to 
them  to  maintain  an  action  for  their  loss,  and  that  the 
court  should  have  granted  their  motion  for  non-suit  for 
these  reasons. 

It  may  be  doubted  whether  this  agreement  is  sufficient 
in  itself  to  warrant  the  conclusion  that  the  title  to*  the  logs 
was  in  Carstens  Brothers,  even  though  it  be  conceded  that 
the  logs  were  cut  from  off  the  lands  described  therein; 
but,  waiving  this  point,  we  do  not  think  the  lower  court 
erred  in  submitting  the  question  of  title  to  the  jury.  The 
record,  it  is  true,  offers  but  very  little  explanation  of  the 
flatly  contradictory  statements  made  by  the  witness.  It 
does  appear,  however,  that  the  witness  was  somewhat  hard 
of  hearing;  and  his  answers  in  other  parts  of  the  record, 
while  showing  no  lack  of  intelligence  or  want  of  frank- 
ness, would  indicate  that  he  did  not,  for  this  or  some  other 
reason,  always  clearly  comprehend  the  purport  of  the 
questions  put  to  him.  But,  had  the  record  offered  no  ex- 
planation, it  was  not  for  the  trial  judge  to  say  which  of  the 
statements  contained  the  truth.  That  question  was  one 
within  the  peculiar  province  of  the  jury  to  determine, 
and  the  trial  judge  very  properly  submitted  it  to  them. 

2.  On  their  second  assignment  of  error  the  appellants 
contend  there  is  no  evidence  in  the  record  from  which  the 
jury  were  warranted  in  finding  the  respondents  were  dam- 
aged by  the  loss  of  the  logs  in  the  sum  of  $1,000.  They 
argue  that  the  only  evidence  on  the  question  of  value 
showed  the  logs  to  be  worth  at  the  place  of  delivery  tlie 
amount  stated  in  the  complaint,  and  "the  verdict  of  the 
jury  should  have  been  for  $1,925 ;  while  the  verdict  of  the 
jury  is  for  $1,000.  The  jury  had  no  right  to  disregard 
the  testimony  and  bring  in  a  verdict  against  the  appellants 
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for  $1,000."  The  appellants  have  not  called  to  our  notice 
a  case  where  this  contention  has  been  maintained ;  nor  do 
we  think  the  objection  ought  to  be  allowed  to  avail  them. 
The  error  operated  to  the  injury  of  the  respondents,  not 
the  appellants;  and,  if  respondents  choose  to  waive  it,  we 
know  of  no  reason  why  they  should  not  be  permitted  to  do 
so.  The  rule  is  that  error,  to  be  available,  must  operate 
to  the  injury  of  the  complaining  party.  Brown  v.  Forest, 
1  Wash.  T.  201;  Clancy  v.  Reis,  5  Wash.  371  (31  Pac 
971) ;  McGowen  v.  West,  7  Mo.  569  (38  Am.  Dec.  468). 
The  judgment  is  affirmed. 

Gk)EDON,  C.  J.,  and  Dunbar,  Anders  and  Reavis,  JJ., 
concur. 


iNo.  3093.    Decided  March  7, 1899.] 

In  the  Matter  of  Emily  S.  Nbff,  Clarence  A.  IS^bff, 
Stuart  S.  Neff,  Jr.,  and  John  C.  Dornin. 

PABEI7T    AND    CJULD— CUSTODY    OF    CHnJOBSN — SFFECT    OF    DIVOBOI 

MOTHEB'B  DISPOBinON  BY  WILL. 

A  mother  cannot  by  testamentary  disposition  deprive  the 
father  of  his  natural  legal  right  to  the  custody  and  control  of 
their  children,  even  though  she  had  been  awarded  their  custodj 
in  divorce  proceedings. 

A  decree  in  divorce  proceedings  awarding  the  mother  the 
custody  of  the  children  is  temporary  in  its  nature,  and«  on  her 
death,  the  right  of  their  father  to  their  custody  Is  renewed,  and 
he  cannot  be  deprived  thereof  unless  so  completely  unfit  that  the 
welfare  of  the  children  imperatively  demands  another  disposi- 
tion of  their  custody. 

The  fact  that  children  might  be  better  provided  for  hy 
strangers,  to  whose  custody  she  had  committed  them  at  her 
death,  would  not  deprive  her  divorced  husband  of  his  natural 
rights  as  a  parent. 
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Appeal  from  Superior  Court,  Pierce  County. — Hon. 
John  C.  Denney,  Judge.    Affirmed. 

PHtchard  &  Haight  (J3.  S.  Grosscup,  of  counsel),  for 
appellant. 

Sheeks  &  Wickersham,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Eeavis,  J.— Appeal  from  an  order  granting  a  writ  of 
habeas  corpus.  Stuart  S.  Neff,  the  petitioner,  and  Anna 
K.  Neff  were  married  January  10,  1883.  There  were 
bom  of  this  union  Emily  S.  iJTeff,  Clarence  A.  Neff  and 
Stuart  S.  XefF,  Jr.  The  marriage  was  dissolved  on  the 
27th  day  of  February,  1895,  by  a  decree  of  divorce  in  the 
superior  court  of  Snohomish  county,  in  an  action  brought 
by  Anna  K.  Neff.  The  superior  court,  upon  the  dissolu- 
tion of  the  marriage  and  in  the  decree  granting  the 
divorce,  found  that  the  three  children  were  then,  and  had 
been  before  the  commencement  of  the  action,  in  the  care 
and  custody  of  the  mother,  Anna  K.  Neff,  at  her  residence 
in  the  city  of  Everett,  and  the  defendant,  Stuart  S.  Neff, 
had  for  more  than  a  year  before  the  commencement  of  the 
action  entirely  failed  to  contribute  anything  to  the  sup- 
port of  plaintiff  and  the  children,  notwithstanding  he  was 
receiving  a  large  salary,  or  prosecuting  a  successful  busi- 
ness, and  was  able  to  support  the  plaintiff  and  her  chil- 
dren ;  that  the  failure  of  defendant  to  support  them  was  a 
violation  of  his  marital  duties  and  without  excuse;  and 
the  court  then  found  that  Stuart  S.  Neff  had  no  property 
and  was  not  a  fit  person  to  have  the  care  and  custody  of 
the  children,  and  that  the  plaintiff  had  independent  and 
separate  property  and  was  in  all  respects  a  fit  person  to 
have  the  care  and  custody  of  the  children  named;  and 
ordered  that  the  plaintiff,  the  mother,  have  the  full  guar- 
dianship, custody  and  control  of  the  minor  children,  and 
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have  charge  of  their  education,  subject  only  to  the  right 
of  the  defendant  to  visit  them  at  such  times  and  places  as 
the  plaintiff  might  deem  proper.  In  1894,  the  petitioner 
left  for  the  East  and  had  not  seen  the  children  since  that 
time  until  about  the  time  of  the  hearing  of  the  petition  for 
the  writ.  On  the  15th  of  April,  1896,  Anna  K.  Xeff  was 
married  to  John  C.  Dornin,  with  whom  she  lived  as  her 
husband  and  with  whom  the  children  made  their  home 
until  June,  1898,  when  Mrs.  Xeff,  then  Mrs.  Dornin,  died 
at  her  home  in  Tacoma,  leaving  an  estate  the  annual  in- 
come of  which  was  $1,100,  and  a  will  constituting  her 
husband,  John  C.  Dornin,  trustee  of  her  estate,  and  also 
the  guardian  of  Clarence  A.  and  Stuart  S.,  Jr.,  and  con- 
stituting by  her  will  her  mother,  Emily  D.  Kennedy,  the 
guardian  of  Emily  S.  Xeff,  her  daughter.  The  will  also 
directed  that  no  portion  of  the  income  which  should  be 
payable  to  any  of  the  children  should,  under  any  circum- 
stances, be  paid  to  the  father  (petitioner)  of  the  three 
children,  and  she  desired  that  he  should  have  no  care  of 
their  persons,  and,  if  he  should  be  able  to  obtain  possession 
of  their  persons,  no  income  should  be  payable  to  them  or 
on  their  behalf  while  such  possession  continued.  Mrs. 
Kennedy,  the  guardian  of  Emily  S.  Xeff,  resides  in  Phila- 
delphia, and  she  at  once  placed  Emily  in  Domin's  care 
until  further  arrangements  could  be  made.  Dornin  was 
regularly  appointed  guardian  of  the  persons  and  estates  of 
the  three  children  by  the  superior  court  of  Pierce  county. 
The  children  are  all  minors, — Emily  aged  fifteen,  Clar- 
ence thirteen,  and  Stuart  ten  years  of  age.  On  the  12th 
of  July,  1898,  petitioner  sued  out  a  writ  of  habeas  corpus, 
claiming  that  he  had  the  right  to  the  custody  of  the  chil- 
dren as  their  father.  At*  the  hearing  testimony  was  pre- 
sented to  the  court  from  which  it  appears  that  the 
petitioner  is  a  reputable  business  man  in  the  city  of  Chi- 
cago, and  has  sufficient  means  to  properly  care  for  and 
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educate  his  children.  It  also  appeared  that  Domin,  the 
second  husband  of  their  mother,  had  provided  a  comfort- 
able home  for  the  children  pursuant  to  the  wishes  of  his 
deceased  wife,  and  that  there  was  sufficient  estate  in  con- 
nection with  the  home  furnished  by  Domin  to  comfortably 
provide  for  and  educate  the  children.  The  court  adjudged 
the  children  to  their  father,  the  petitioner. 

As  observed  by  the  superior  court,  there  should  not  be 
any  arbitrary  rule  that  will  deprive  the  parent  of  the  cus- 
tody and  society  of  the  children.  Each  case  must  depend 
materially  upon  the  facts  shown.  The  deceased  wife  could 
not  by  testamentary  disposition  deprive  the  father  of  these 
children  of  their  custody.  He  has  the  natural  and  legal 
right  to  the  custody  and  control  of  the  children,  unless 
so  completely  unfit  for  such  duties  that  the  welfare  of 
the  children  themselves  imperatively  demanded  another 
disposition  of  their  custody.  Nothing  of  the  kind  ap- 
peared at  the  hearing  in  this  proceeding.  The  order  made 
by  the  superior  court  of  Snohomish  county,  when  the  cus- 
tody of  the  children  was  awarded  to  their  mother  in  the 
divorce  suit,  was  necessarily  temporary  in  its  nature,  and 
it  would  require  much  more  cogent  reasons  to  deliver  the 
custody  of  the  children  to  a  stranger  than  to  their  mother. 
The  parents  are  the  natural  guardians  and  entitled  to  tho 
care,  control  and  society  of  their  children;  and  when,  un- 
fortunately, the  marital  union  is  dissolved,  as  in  this  case, 
it  may  be  necessary  to  commit  the  custody  of  the  children 
to  one  to  the  exclusion  of  the  other,  and  it  will  usually  be 
done  to  the  one  least  at  fault,  if  competent.  But  it  does 
not  necessarily  deprive  the  other,  as  against  any  one  else, 
of  the  custody  of  the  children.  The  fact  that  the  children 
might  be  better  educated,  and  better  clothed,  and  have  a 
more  pleasant  home  with  some  one  else  than  the  parent 
can  have  no  weight  with  the  court  as  against  the  natural 
rights  of  the  parent.    But  little  weight,  in  this  proceeding, 
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can  be  attached  to  the  wishes  of  the  children,  as  it  appears 
they  had  not  seen  their  father  for  years  and  had  been  sur- 
rounded by  influences  that  perhaps  would  not  make  theni 
think  favorably  of  him.  The  superior  court  evidently  cor- 
rectly weighed  their  statements,  and  its  judgment  is 
affirmed. 

Gordon,  C.  J.,  and  Dunbab  and  Aitoers,  JJ.,  concur. 


fNo.  3163.    Decided  March  13, 1899.J 

Canada  Settlers  Loan  and  Trust  Company,  Respond- 
ent, V.  Emily  A.  Murray  et  ah.  Appellants. 

JUDGMENT — ^NOnCE    TO       DEFENDANTS — ^APPEAL — MOTION    TO    VACiOl 

JUDGMENT  IN   LOWEB   COUBT — EFFECT. 

Where,  In  a  foreclosure  proceeding  in  which  defendants  have 
appeared,  a  stipulation  is  entered  into  concerning  payment  of 
plaintiff's  claim  and  a  continuance  of  the  suit,  which  provides 
that,  in  case  of  the  failure  of  defendants  to  comply  with  any  of 
its  conditions,  the  agreement  may  be  terminated  without  notice 
and  plaintiff  may  proceed  at  once  with  the  foreclosure  proceed- 
ings. Judgment  without  notice  is  not  warranted  against  defend- 
ants upon  their  breach  of  performance,  but  merely  the  abrogir 
tion  of  the  agreement  is  provided  for. 

Where  Judgment  was  erroneously  entered  by  default,  whUe 
defendants'  demurrer  stood  undisposed  of,  a  motion  to  vacate 
the  Judgment  subsequent  to  appeal  therefrom  would  not  occasion 
a  cessation  of  defendants'  rights  involved  in  the  appeal. 

After  an  appeal  has  been  perfected  from  an  erroneous  Judg- 
ment, Jurisdiction  over  the  cause  passes  to  the  supreme  court, 
and  it  is  too  late  for  the  respondent  to  cure  errors  in  the  Judg- 
ment by  moving  for  its  vacation. 

Appeal  from  Superior  Court,  Douglas  County. — ^Hon. 
Charles  H.  Neal,  Judge.     Reversed. 

E.  K.  Pendergast,  and  George  Bradley,  for  appellants. 
Mount  £  Merritt,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

DuxBAK,  J. — This  appeal  is  taken  from  a  decree  of 
foreclosure  rendered  by  the  superior  court  of  Douglas 
county  on  the  7th  day  of  July,  1898.  After  the  filing  of 
the  complaint,  a  demurrer  was  interposed  by  the  defend- 
ants, who  are  the  appellants  here.  After  the  filing  of  the 
demurrer,  but  before  the  same  was  passed  upon  by  the 
court,  the  parties  litigant  entered  into  a  stipulation  in 
writing  concerning  the  payment  of  the  claim  of  respond- 
ent and  a  continuance  of  said  suit.  This  stipulation  was 
entered  into  on  the  30th  day  of  March,  1897.  On  the 
13th  day  of  April,  1897,  the  respondent  filed  a  motion  for 
a  judgment  by  default  against  the  appellants,  and  on  the 
7th  day  of  July  judgment  of  default  and  a  final  decree  in 
said  cause  were  entered.  The  decree  pro  confesso  and  the 
final  decree  were  both  entered  without  notice  to  appellants 
or  their  attorneys. 

There  are  three  assignments  of  error  made  by  the  appel- 
lants, but,  as  we  view  the  case,  it  is  necessary  to  pass  upon 
only  one  of  them  here.  A  motion  is  made  by  the  respond- 
ent to  dismiss  the  appeal  for  the  reasons,  (1)  that  the 
objections  to  the  decree  are  mere  irregularities  in  obtain- 
ing the  same,  to  which  no  exception  was  taken  and  no 
motion  was  made  in  the  court  below  to  vacate  or  set  aside 
the  decree;  (2)  that  the  decree  was  entered  by  stipulation 
and  is  therefore  not  appealable;  (3)  that  the  controversy 
between  the  parties  and  the  rights  involved  in  the  appeal 
have  ceased  to  exist. 

We  think  there  is  no  merit  in  this  motion.     No  notice 

was  given  of  the  entry  of  the  judgment,  or  any  action  of 

the  court  subsequent  to  the  filing  of  the  stipulation;  and 

the  stipulation,  after  reciting  certain  facts  which  are  not 

material  to  this  discussion,  concludes  as  follows: 

"  It  is  further  agreed  that  in  case  the  said  parties  of  the 
second  part,  for  any  reason,  fail,  neglect  or  refuse  to  com- 

42—20  WASH. 
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ply  with  each  and  all  the  agreements  above  set  out,  and  at 
the  time  each  is  required  to  be  done,  and  in  the  exact 
manner,  then  this  agreement  may  be  terminated  without 
notice  by  said  first  party,  and  said  first  party  may  proceed 
at  once  with  the  foreclosure  proceedings  above  named,  and 
the  said  payment  of  $100  above  named  shall  not  be  con- 
strued to  be  a  credit,  for  any  purpose,  to  apply  on  said 
notes  and  mortgage,  the  suit  on  which  this  agreement  is 
intended  to  delay  and  give  the  said  parties  more  time." 

Upon  the  alleged  violation  of  this  agreement,  the  re- 
spondent, evidently  acting  upon  the  theory  that  the  agree- 
ment was  that,  upon  the  violation  of  the  conditions  therein 
contained,  it  could  proceed  to  foreclose  the  mortgage  with- 
out notice,  asked  for  and  obtained  the  default  and  decree 
appealed  from.  But,  as  we  read  this  stipulation,  it  stipu- 
lates only  that  the  agreement  which  was  entered  into  might 
be  terminated  without  notice.  In  fact,  it  savs  that  in  so 
many  words,  and  is  not  susceptible  of  construction.  It 
provides  that  plaintiff  may  proceed  at  once  with  the  fore- 
closure proceedings.  Well,  the  foreclosure  proceedings  at 
the  time  this  stipulation  was  entered  into  involved,  first, 
the  disposition  of  the  demurrer ;  and,  second,  the  trial  of 
the  case  on  the  merits.  The  demurrer  of  the  defendants 
was  an  appearance  which,  under  the  statute,  entitled  them 
to  notice  of  subsequent  proceedings.  This  notice  thej 
never  had  and  cannot,  therefore,  be  bound  by  the  judg- 
ment in  the  case,  even  if  it  were  a  proper  practice  to  enter 
judgment  before  disposing  of  a  demurrer  which  was  before 
the  court. 

It  is  insisted,  however,  that  the  controversies  between 
the  parties  and  the  rights  involved  in  this  appeal  have 
ceased  to  exist,  because  the  respondent  moved  the  court  to 
vacate  the  judgment.  The  motion  to  vacate  the  judgment, 
however,  does  not  go  far  enough  to  relieve  the  appeUantB: 
for,  after  the  vacation  of  the  judgment,  the  default  of  the 


OREGON  MTGE.  CO.  v.  E8TE8.  659 


Mar.  1S99.]  SyUabuB. 


defendants  would  still  remain,  and  this  of  course  could 
not  be  adjudged  until  after  the  disposal  of  the  demurrer 
before  mentioned.  And,  again,  the  motion  to  vacate  the 
judgment  was  not  made  tmtil  after  the  statement  of  facts 
had  been  prepared  and  settled  and  the  appeal  in  all  things 
had  been  consummated.  The  case  had  then  been  removed 
to  the  jurisdiction  of  this  court,  and  it  was  too  late  for  the 
respondent  to  cure  the  errors  by  moving  to  vacate  the 
judgment. 

The  motion  to  dismiss  will  be  overruled,  and  the  judg- 
ment reversed. 

Gk>BDON,  0.  J.y  and  Fuxlebtoit,  Aitdebs  and  Bjbavis, 
JJ.,  concur. 


INa  3182.     Decided  March  14, 1899.1 

OsisaoN  MoKTaiGE  Company,  Limitbd,    Appellant,    v. 

L.  W.  EsTEs  et  lAx.,  Respondents. 

lOBBCLOSmtB  OF   MOBTOAQB — ^DEFENSES — ^FOBGEBT — Eyn>EZTGE. 

A  finding  by  a  referee  that  a  mortgage  in  suit  was  not  a  for- 
gery should  be  upheld,  although  the  alleged  mortgagors  dispute 
its  genuineness,  claiming  that  they  never  executed  a  mortgage  to 
the  plaintiff  as  mortgagee  therein,  but  that  a  month  prior  they 
had  executed  a  mortgage  for  a  like  amount  to  another  party,  when 
it  appears  that  the  signatures  of  the  mortgagors  to  the  instru- 
ment in  question  are  genuine,  that  the  notary  before  whom  it  was 
executed  and  a  witness  to  the  signatures  testify  that  they  wit- 
nessed its  execution,  that  the  instrument  which  defendants  claim 
to  have  executed  has  never  been  recorded  or  heard  of  in  any  way, 
that  defendants  took  out  a  policy  of  insurance  on  the  premises, 
making  it  payable  to  the  plaintiff  as  mortgagee,  and  deposited  the 
policy  with  its  agent  as  collateral  security  on  the  mortgage  in 
suit*  and  that  in  another  action,  not  connected  with  this  case,  but 
tried  about  a  year  and  a  half  after  the  alleged  execution  of  the 
mortgage  in  suit  defendants  testified  to  the  existence  of  a  mort- 
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gage  in  fayor  of  plaintiff  herein,  for  an  amount  correBp<Hidiiig  to 
that  in  the  mortgage  now  sued  on,  although  defendant  now  claims 
that  he  at  no  time  executed  a  mortgage  in  fayor  of  plaintlfC 

Appeal  from  Miperior  Court,  Walla  Walla  County — 
FcN.  Mblvin  AI.  Godman^  Judge.     Eeversed. 

B.  L,  and  J.  L.  Sharpstein,  for  appellant. 

Miles  Poindexter,  George  T.  Thompson,  and  Oscar 
Cain,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB^  .^. — This  was  an  action  to  foreclose  a  mort- 
gage given  to  secure  a  note  for  the  principal  sum  of  $6,500 
and  accompanying  interest  notes.  The  complaint  was  the 
usual  complaint  in  foreclosure,  and  the  answer  a  general 
denial.  Upon  the  joining  of  the  issues  the  action  was 
referred  to  Hon.  W.  T.  Dovell,  a  lawyer  of  Walla  Walla, 
to  hear  the  evidence  and  find  the  facts  and  conclusions  of 
law.  Upon  the  conclusion  of  the  evidence  he  filed  a  report 
finding  the  issues  in  favor  of  the  plaintiff.  Exceptions 
wiere  made  to  the  report,  and  upon  an  order  of  the  court 
the  action  was  re-referred,  to  allow  either  party  to  offer  ad- 
ditional evidence.  The  referee's  report  was  in  favor  of 
the  plaintiff.  The  court  afterwards  set  aside  this  report, 
and  found  for  the  defendants,  and  ordered  the  action  dis- 
missed. The  contention  in  this  case  is  that  the  mortgage 
sued  upon  is  a  forgery,  the  defendants  swearing  that  they 
never  executed  the  same.  The  referee  found  that  the 
mortgage  had  been  executed,  and  that  the  signatures  were 
genuine.  The  court  found  that  the  signatures  were  not 
genuine,  and  that  the  mortgage  was  foiled.  An  appeal 
has  been  taken,  and  the  case  comes  here  for  the  judgment 
of  this  court  upon  the  testimony  reported. 

A  brief  and  pertinent  history  of  the  transaction  out  of 
which  this  action  grows  is  as  follows :  One  E.  B.  Goodridi 
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and  one  George  L.  Fitzhngh  were  owners  of  the  lot  and 
brick  building  situated  in  Walla  Walla  which  form  the 
subject  of  this  foreclosure  suit.  Fitzhugh  desired  to  trade 
his  brick  block  for  a  farm,  and  the  defendant  L.  W.  Estea 
desired  to  trade  his  farm  for  the  brick  block.  The  price 
agreed  upon  for  the  farm  was  $18,000,  and  the  price  of  the 
brick  block  was  $23,500.  Estes  was  to  deed  his  farm  to 
Fitzhugh,  and  pay  him  the  balance  up  to  $23,500  in  notes. 
Fitzhugh  was  to  assume  the  payment  of  a  mortgage  which 
was  on  the  farm,  and  to  take  a  mortgage  back  on  the  town 
property  for  $6,500.  A  written  contract,  which  is  sent  up 
in  the  record,  and  marked  "Plaintiffs  Exhibit  15,"  in- 
cludes the  conditions  and  agreements  growing  out  of  the 
trade.  Goodrich  was  in  the  East  at  the  time  the  trade  was 
made,  and  Fitzhugh  represented  him  in  the  transaction. 
The  mortgage  for  $6,500  sought  to  be  foreclosed  is  given 
in  favor  of  the  Northern  Counties  Investment  Trust,  Lim- 
ited, a  corporation,  and  was,  before  the  action,  duly  as- 
signed to  the  appellant,  the  Oregon  Mortgage  Company, 
Limited.  It  is  admitted  by  the  defendants  that  they  gave 
a  mortgage  on  the  8th  day  of  February,  at  the  time  that 
the  deed  was  given  by  Fitzhugh  to  them,  and  at  the  time 
that  the  contract  or  article  of  agreement  was  entered  into 
on  the  land  described  for  the  amount  of  $6,500,  but  that 
said  mortgage  was  given  to  Fitzhugh,  and  not  to  the 
Northern  Counties  Investment  Trust,  Limited.  No  such 
mortgage  as  the  one  admitted  to  have  been  executed  by 
the  defendants  was  recorded  at  that  time  or  since,  or  has 
ever  been  seen  or  heard  of  since  that  time ;  but  the  mortgage 
in  question,  which  was  executed  on  March  7,  1893,  about 
a  month  after  the  agreement  was  executed,  was  recorded, 
together  with  the  deeds  which  completed  the  transaction. 
This  case  has  involved  the  necessity  of  a  very  painstaking 
investigation  on  the  part  of  the  court  Almost  innumer- 
able exhibits  have  been  sent  up  in  rather  a  disorderly  man- 
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ner  in  the  record^  and  the  testunony  is  exoeedinglv  volnm- 
inouB,  but  from  a  careful  investigation  of  all  the  testimony, 
including  the  exhibits  in  the  case,  we  are  satisfied  that 
the  report  of  the  referee  should  be  sustained,  and  the  judg- 
ment of  the  lower  court  reversed. 

It  is  always  an  unpleasant  and  difficult  duty  to  decide 
between  witnesses  whose  testimony  is  absolutely  conflicting. 
In  this  case,  however,  while  it  would  be  impossible,  as  weU 
as  unprofitable,  to  review  the  testimony  at  length,  there  are 
circumstances  surrounding  the  case  which  lead  us  to  the 
conclusion  above  announced.  In  the  first  place,  so  far  as 
we  are  able  to  judge,  the  signatures  of  the  defendants  to  the 
mortgage,  which  is  an  exhibit  in  the  case,  are  genuine; 
yet,  as  the  members  of  this  court  do  not  assume  to  be 
experts  in  this  line,  we  do  not  consider  this  a  controlling 
circumstance.  It  is  true  that  the  genuineness  of  these 
signatures  is  denied  by  both  of  the  defendants.  On  the 
other  hand,  the  execution  and  acknowledgment  of  flus 
mortgage  is  positively  sworn  to  by  the  witness  Phipps,  who 
was  the  notary  who  made  the  acknowledgment  to  the  mort- 
gage, while  the  witness  Fitzhugh  testifies  positively  to  the 
signing  of  the  instrument  by  W.  L.  Estes.  It  is  also  true 
that  an  attempt  was  made  to  impeach  the  testimony  of 
these  two  witnesses,  and  it  is  a  fact  that  tiiey  do  not  seem 
to  enjoy  an  enviable  reputation  for  truth  and  veracity  in 
the  neighborhood  where  this  suit  was  tried ;  but  their  testi- 
mony bears  upon  its  face  in  this  case  the  impress  of  truth. 
They  are  disinterested  witnesses,  so  far  as  this  case  is  con- 
cerned. In  fact,  it  would  be  rather  against  the  interest  of 
Fitzhugh  than  otherwise  to  testify  as  he  did  that  he  bad 
not  received  a  mortgage  from  Estes  and  wife,  if  such  a 
mortgage  really  existed,  while  the  interest  of  the  defend- 
ants must  be  taken  into  consideration  also.  Again,  the 
agreement  which  it  is  conceded  was  entered  into  provides 
for  the  giving  of  this  mortgage  either  to  Fitzhugh  or  to 
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any  one  of  the  loaning  companies  represented  by  him,  so 
that  it  was  evident  that  it  was  understood  at  the  time  the 
contract  was  made  that  Fitzhugh  was  an  agent  of  some 
loaning  companies,  and  that  the  mortgage  was  liable  to  be 
made  to  some  one  of  said  companies.  We  think  that  the 
fact  that  the  mortgage  was  not  executed  until  a  month 
after  the  contract  was  entered  into  does  not  weigh  against 
the  genuineness  of  the  mortgage  sued  upon  when  it  ap- 
pears without  contradiction  that  Gbodrich,  who  was  part 
owner  of  the  block,  was  in  the  East,  and  that  the  trade 
could  not  be  finally  consummated  until  he  returned,  or 
action  was  taken  by  him  in  the  premises.  Again,  Mr.  Reid- 
f  ord,  who  was  the  agent  of  the  company  to  whom  the  mort- 
gage was  given,  testifies  that  in  the  summer  of  1894  Estes 
went  to  him  to  pay  the  interest  on  a  $6,500  mortgage, 
taking  with  him  one  Charles  Buffum  as  a  witness  to  the 
tender.  Reidford  desired  him  to  make  the  payment  on  a 
certain  other  mortgage  of  $12,500,  which  Estes  refused  to 
do.  Reidford  was  known  by  Estes  to  be  the  agent  of  the 
mortgage  company,  and  was  not  known  to  have  anything 
to  do  with  Fitzhugh's  private  business.  Buffum  and  Jack- 
son testify  to  the  same  conversation.  It  also  appears  that 
in  a  former  action,  not  connected  in  any  way  with  this 
case,  Estes  testified  that  he  had  a  mortgage  of  $6,500  to 
some  loan  company.  The  following  excerpt  from  his  tes- 
timony is  pertinent : 

"Q.  You  had  a  mortgage  already  on  your  place  of 
$6,500  to  Livingstone  or  some  Scotch  company?.  A. 
Some  loan  company.  Q.  And  you  owed  $800  to  the  Walla 
Walla  Building  and  Loan  Association  ?  A.  $700.  Q.  And 
there  is  some  interest  on  it?  A.  No  interest  at  all.  Q. 
These  mortgages  were  on  the  same  property  covered  by  the 
same  mortgage  you  gave  Livingstone,  were  they  not  ?  A. 
Yes,  sir." 

Livingstone,  as  we  understand,  is  the  general  agent  of 
the  appellant  company  in  this  case ;  so  that  it  would  seem 
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that  Estes  did  understand  that  the  mortgage  which  he  had 
given  was  given  to  a  loan  company,  and  not  to  an  individ- 
ual. This  testimony  of  Estes  was  given  in  the  fall  of  1894, 
about  a  year  and  a  half  after  the  alleged  execution  of  the 
mortgage.  It  again  appears  that  an  insurance  policy  was 
issued  to  Estes  on  the  property  in  question,  and  that  the 
loss  was  made  payable  to  the  Northern  Counties  Investr 
ment  Trust,  Limited,  described  in  the  policy  as  follows: 
"Mortgagee  or  beneficiary  or  assigns  as  herein  provided." 
This  seems  inconsistent  with  the  contention  of  Estes  tliat 
he  had  not  given  a  mortgage  on  the  property  insured  to  the 
Investment  Trust,  Limited.  He  also  deposited  with  Keid- 
f ord,  the  agent  of  the  investment  company,  as  collateral 
security  for  the  $6,500  mortgage,  the  policy  of  the  insur- 
ance company,  and  demanded  a  receipt  to  that  effect  Mr. 
Reidford's  testimony  in  that  regard  is  as  follows,  the  sub- 
ject of  the  insurance  policy  being  under  consideration : 

"Examine  plaintiff^s  Exhibit  6,  and  state  if  you  ever 
saw  that  paper  before.  A.  Tes,  I  saw  it  before.  Q.  Did 
you  ever  have  it  in  your  possession  ?  A.  Yes,  sir.  Q.  How 
did  you  come  to  have  it  in  your  possession?  A.  It  was 
handed  to  me  by  Mr.  Estes.  Q.  For  what  purpose  did  he 
state  he  gave  it  to  you  ?  A.  He  gave  it  to  me  as  collateral 
to  the  mortgage  of  $0,500.  Q.  What  mortgage  of  $6,500  ? 
A.  The  one  in  favor  of  the  Northern  Counties  Investment 
Company.  Q.  State  whether  or  not  that  is  the  mortgage 
in  litigation  in  this  case.  A.  It  is  the  mortgai?e  in  this 
case.  Q.  What,  if  anything,  did  you  agree  with  him  you 
would  do  with  it  ?  A.  At  his  request  I  accepted  the  poUcy 
as  collateral  to  this  loan.  He  refused  to  give  it  to  me  on 
any  other  condition.  He  demanded  a  receipt,  and  T  gave 
him  a  receipt,  stating  in  the  receipt  the  agreement  we  had 
ill  the  time  of  delivery." 

The  witness  produced  a  copy  of  the  receipt,  which  i^  ns 

follows : 

"Walla  Walla,  Washington,  18  Jime,  1894.  L.  W.  Es- 
tes, Esq.,  City — ^Dear  Sir:    I  have  received  you[r]  policy 
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No.  1,968  in  the  Hamburg-Magdeburg  Insurance  Com- 
pany for  $3,500,  covering  your  brick  building  on  Main 
street,  to  be  held  by  the  Xorthem  Counties  Investment 
Trust  as  collateral  security  for  their  loan  of  $6,500  on 
same.  (Signed)  Tours,  truly,  R.  R.  Reidford,  Agent  of 
Said  Company. *' 

This  would  seem  to  be  conclusive  that  Estes  understood 
that  the  mortgage  which  he  made  was  the  mortgage  as  de- 
scribed in  the  receipt.  It  seems  to  us  that  there  is  no 
doubt  but  that  the  copy  exhibited  by  the  witness  Reidford 
was  a  true  copy  of  the  receipt  furnished.  Again,  the  offi- 
cers of  the  bank,  who  transacted  all  the  business  for  Estes 
and  for  the  companies  of  which  Fitzhugh  was  an  agent, 
testified  that  there  were  no  records  of  any  notes  given  by 
Estes  to  Fitzhugh,  and  that  there  would  have  been  a  record 
of  such  notes  if  the  transactions  had  been  made  in  the 
bank  as  testified  to.  It  is  the  contention  of  the  defendants 
that  at  the  time  of  the  execution  of  the  contract  and  deed 
the  mortgage  to  Fitzhugh  was  executed;  that  the  notary 
who  took  the  acknowledgment  to  the  mortgage  was  not 
Leon  Phipps,  but  was  one  E.  B.  Westcott ;  and  that  it  was 
witnessed  by  Westcott  and  one  Emily  Armstrong,  after- 
wards Mrs.  Tillsey.  Mrs.  Tillsey,  in  her  testimony  on  the 
part  of  the  defense,  testifies  that  on  the  8th  day  of  Febru- 
ary, 1893,  she  was  at  the  residence  of  Mr.  and  Mrs.  Estes, 
and  was  requested  to  witness  their  signatures  to  what  she 
thinks  was  a  deed  and  mortgage.  In  her  testimony,  how- 
ever, on  cross-examination,  she  testified  that  she  only  wit- 
nessed two  papers  at  that  time ;  that  one  was  an  instrument 
containing  but  one  she^t  of  paper ;  that  the  other  one  was 
a  larger  instrument;  and  that  no  other  instruments  were 
witnessed  by  her.  The  contract  and  the  deed  were  then 
presented  to  her,  and  she  not  only  testified  that  the  wit- 
ness' signatures  to  those  instruments  were  her  signatures, 
but  that  the  papers  themselves  looked  like  the  papers  which 
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she  had  witnessed.  She  did  not  undertake  to  testify  who 
the  notary  was  who  took  the  acknowledgment.  If  her  testi- 
mony was  true,  then,  to  the  effect  that  she  had  only  wit- 
nessed two  instruments,  and  those  two  instruments  were 
the  instruments  which  were  exhibited  to  her  by  the  attor- 
neys for  plaintiff,  it  must  be  that  she  was  mistaken  in  her 
statement  that  one  of  them  was  a  mortgage,  and  that  a 
mortgage  was  not  witnessed  by  her  at  all  on  that  occasion; 
and  there  is  no  claim  that  one  was  witnessed  by  her  at  any 
other  time.  If  she  was  mistaken,  then  Estes  must  also 
have  been  mistaken  in  regard  to  a  mortgage  having  been 
executed  that  night,  for  he  testifies  that  Miss  Armstrong 
witnessed  the  signatures  of  himself  and  his  wife,  and  states 
in  detail  the  circumstance  that  makes  him  remember  it,  viz. 
that  when  Miss  Armstrong  signed  the  instrument  as  a  wit- 
ness she  playfully  demanded  two  dollars  as  a  recompense 
for  her  signature.  This  same  instance  is  related  by  Miss 
Armstrong  in  her  testimony,  which  shows  pretty  conclu- 
sively that  no  mortgage  was  executed  that  night  by  Estes 
and  wife  to  Fitzhugh  or  to  any  one  else ;  but  we  think  t  ■  v 
testimony  as  a  whole  shows  that  the  mortgage  was  executed 
further  on,  when  all  the  transaction  was  completed.  After 
the  testimony  of  Miss  Armstrong  was  concluded,  she  was 
again  introduced,  and  an  attempt  was  made  to  have  her 
explain  the  testimony  offered  by  her  before.  The  attempt 
was  not  successful,  although  she  stated  that  since  she  had 
testified  before  she  had  been  in  consultation  with  the  at- 
torneys for  the  defense.  The  contract  itself,  it  seems  to  as, 
shows  conclusively  that  the  mortgage  was  not  made  at  the 
time  the  contract  was  made,  but  that  it  was  to  be  made  at 
some  future  time.  A  great  deal  of  testimony  was  intro- 
duced in  this  case  which  seems  to  us  to  be  entirelv  irreie- 
vant,  and,  while  it  is  true  that  there  are  some  slight  in- 
stances leaning  towards  the  theory  that  a  mortgage  h^d 
been  given  to  Fitzhugh  instead  of  to  the  investment  earn- 
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pany,  they  do  not  weigh  as  a  whole  with  the  many  cir- 
cmnstances  in  the  case  pointing  forcibly  to  the  fact  that 
the  mortgage  in  question  was  executed  by  the  defendants, 
and  that  no  other  or  different  mortgage  was  executed  by 
them  to  Fitzhugh  individually.  The  circumstances  which 
we  have  mentioned,  viz.,  the  fact  that  the  defendants  wore 
under  contract  to  make  the  mortgage;  the  fact  that  the 
insurance  policy  designated  the  trust  company  as  benefi- 
ciary ;  that  the  insurance  policy  was  deposited  as  collbi^^ral 
for  the  mortgage  of  the  trust  company;  that  t!ie  receipt 
especially  designated  the  trust  company  as  the  mortgagee, 
for  whose  interest  the  policy  was  deposited ;  the  fact  that 
the  mortgage  in  suit  was  on  record  for  years,  and  l.ad  never 
been  questioned  until  the  answer  was  filed  in  tliia  court; 
that  no  other  mortgage  was  placed  on  record;  that  no  in- 
terest had  been  paid  or  tendered  on  the  alleged  mortgiige 
to  Fitzhugh;  the  fact  that  the  subscribing  witnes.^,  as  we 
have  indicated,  testified  that  she  had  subscribed  ti>  but  two 
instruments,  and  that  those  instruments  were  e-^hibited  to 
her,  and  that  neither  one  of  them  was  a  mortg^pc,  coupled 
with  the  fact  that  the  signatures  to  the  mortgage  seem  to 
be  the  signatures  of  those  signing  other  instninients  sent  up 
hi.  the  record,  and  conceded  to  be  genuinel.y  signed, — all 
go  tu  establish  at  least  a  very  strong  preponderance  of  tes- 
timony in  favor  of  the  genuineness  of  the  moii:gage  sued 
r]  on.  Add  to  this  the  fact  that  the  referee  wlio  rc|»oi'ted 
in  favor  of  the  genuineness  of  the  mortgas^n  had  tlie  ad- 
vantage of  having  the  witnesses  before  him,  of  sooing  their 
demeanor,  of  noticing  their  exhibition  of  relu3taa»»e  to 
testify  or  of  eagerness  to  testify,  and  of  observing  the  many 
incications  of  bias,  or  prejudice,  or  unfairness  exJiibited  by 
"viitnesses  in  a  hotly-contested  case, — indicati«ins  wiiich 
cannot  be  transcribed  to  paper,  but  which  are  potent  aids 
in  correctly  interpreting  testimony, — an-.l  we  feel  amply 
r.istified  in  sustaining  the  report  of  the  referee,  and  revers- 
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ply  with  each  and  all  the  agreements  above  set  out,  and  at 
the  time  each  is  required  to  be  done,  and  in  the  exact 
manner,  then  this  agreement  may  be  terminated  without 
notice  by  said  first  party,  and  said  first  party  may  proceed 
at  once  with  the  foreclosure  proceedings  above  named,  and 
the  said  payment  of  $100  above  named  shall  not  be  con- 
strued to  be  a  credit,  for  any  purpose,  to  apply  on  said 
notes  and  mortgage,  the  suit  on  which  this  agreement  is 
intended  to  delay  and  give  the  said  parties  more  time," 

Upon  the  alleged  violation  of  this  agreement,  the  re- 
spondent, evidently  acting  upon  the  theory  that  the  agree- 
ment was  that,  upon  the  violation  of  the  conditions  therein 
contained,  it  could  proceed  to  foreclose  the  mortgage  with- 
out notice,  asked  for  and  obtained  the  default  and  decree 
appealed  from.  But,  as  we  read  this  stipulation,  it  stipu- 
lates only  that  the  agreement  which  was  entered  into  mi^t 
be  terminated  without  notice.  In  fact,  it  says  that  in  so 
many  words,  and  is  not  susceptible  of  construction.  It 
provides  that  plaintiff  may  proceed  at  once  with  the  fore- 
closure proceedings.  Well,  the  foreclosure  proceedings  at 
the  time  this  stipulation  was  entered  into  involved,  first, 
the  disposition  of  the  demurrer;  and,  second,  the  trial  of 
the  case  on  the  merits.  The  demurrer  of  the  defendants 
was  an  appearance  which,  under  the  statute,  entitled  tiiem 
to  notice  of  subsequent  proceedings.  This  notice  they 
never  had  and  cannot,  therefore,  be  bound  by  the  judg^ 
ment  in  the  case,  even  if  it  were  a  proper  practice  to  enter 
judgment  before  disposing  of  a  demurrer  which  was  before 
the  court. 

It  is  insisted,  however,  that  the  controversies  between 
the  parties  and  the  rights  involved  in  this  appeal  have 
ceased  to  exist,  because  the  respondent  moved  the  court  to 
vacate  the  judgment.  The  motion  to  vacate  the  judgment, 
however,  does  not  go  far  enough  to  relieve  the  appellants : 
for,  after  the  vacation  of  the  judgment,  the  default  of  the 
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defendants  would  still  remain,  and  this  of  course  could 
not  be  adjudged  until  after  the  disposal  of  the  demurrer 
before  mentioned.  And,  again,  the  motion  to  vacate  the 
judgment  was  not  made  until  after  the  statement  of  facts 
had  been  prepared  and  settled  and  the  appeal  in  all  things 
had  been  consummated.  The  case  had  then  been  removed 
to  the  jurisdiction  of  this  court,  and  it  was  too  late  for  the 
respondent  to  cure  the  errors  by  moving  to  vacate  the 
judgment. 

The  motion  to  dismiss  will  be  overruled,  and  the  judg- 
ment reversed. 

GoBDON,  0.  J.y  and  Fuixebton,  Andsbs  and  Bbavis, 
JJ.,  concur. 


INo.  3182.    Decided  March  14. 1899.] 

Obe^ow  MoKTaiGE  Company,  Limited,    Appellant,    v. 

L.  W.  EsTEs  et  ux..  Respondents. 

1ORECL0SI7RE  OF   MOBTOAQE — DETENSBS — ^FOROBBT — EYIDKNGB. 

A  finding  by  a  referee  that  a  mortgage  in  suit  was  not  a  for- 
gery should  be  upheld^  although  the  alleged  mortgagors  dispute 
its  genuineness,  claiming  that  they  never  executed  a  mortgage  to 
the  plaintiff  as  mortgagee  therein,  but  that  a  month  prior  they 
had  executed  a  mortgage  for  a  like  amount  to  another  party»  when 
it  appears  that  the  signatures  of  the  mortgagors  to  the  instru- 
ment in  question  are  genuine,  that  the  notary  before  whom  it  was 
executed  and  a  witness  to  the  signatures  testify  that  they  wi^ 
nessed  its  execution,  that  the  instrument  which  defendants  claim 
to  have  executed  has  never  been  recorded  or  heard  of  in  any  way, 
that  defendants  took  out  a  policy  of  insurance  on  the  premises, 
making  it  payable  to  the  plaintiff  as  mortgagee,  and  deposited  the 
poUcy  with  its  agent  as  collateral  security  on  the  mortgage  in 
suit,  and  that  in  another  action,  not  connected  with  this  case,  but 
tried  about  a  yeu*  and  a  half  after  the  alleged  execution  of  the 
mortgage  in  suit  defendants  testified  to  the  existence  of  a  mort- 
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tiff  John  Service  went  to  the  telephone  offioe  in  Fairfield, 
and  Bradshaw  talked  over  the  telephone  with  the  general 
manager  of  the  appellant  at  Colfax.  In  this  conversation 
Bradshaw  stated: 

''I  told  him  that  I  had  an  offer  for  the  Hardman  farm; 
stated  the  terms  of  $500  cash,  $200  the  first  of  January, 
1898,  and  the  balance  in  five  years.  I  think  I  did  not 
state  the  amoimts,  but  that  it  would  be  divided  up  satisfac- 
torily to  the  purchaser  so  that  he  could  make  the  payments 
at  ten  per  cent,  interest ;  and  Mr.  Waskey  (the  manager) 
asked  if  I  had  anything  paid  down.  I  told  him  I  had  not, 
and  he  said,  'Better  have  a  hundred  dollars  forfeit  money.' 
Mr.  Service  was  standing  in  the  office  booth,  or  whatever 
you  might  call  it,  at  the  time,  and  I  simply  told  him  that 
they  required  him  to  pay  a  hundred  dollars  forfeit  money. 
He  said  he  did  not  have  it  then,  but  could  get  it.  And 
then  I  did  not  see  Mr.  Service  any  more  until  the  next  day- 
He  told  me  to  come  down  the  next  morning  and  he  would 
have  the  hundred  dollars. 

"Q.  Did  Mr.  Waskey  say  anything  to  you  during  that 
conversation  about  the  terms  of  the  sale ;  whether  iJiey  were 
satisfactory  to  him  or  otherwise  f 

"A.  He  approved  of  the  sale.  In  what  words  I  can't 
say." 

Following  this  conversation  over  the  telephone,  Brad- 
shaw immediately  wrote  Mr.  Waskey,  informing  him  ^n 
detail  of  the  terms  of  the  proposed  sale ;  and  on  the  follow- 
ing day,  viz.,  September  3d,  received  in  due  course  of  mail 
the  following  letter,  which  was  received  in  evidence  at  the 
trial: 

"Colfax,  Washington,  Sept.  3rd,  1897. 

"I.  W.  Bradshaw,  Esq.,  Fairfield,  Washington:  Dear 
Sir — We  are  just  this  noon  in  receipt  of  your  letter  of  the 
2nd  inst.  regarding  the  sale  of  the  Hardman  farm.  The 
proposition  of  terms  will  be  satisfactory  to  us. 

"We  note  that  Mr.  Service  wants  possession  at  once,  or 
as  soon  as  the  lease  is  out.  We  also  note  your  postscript 
asking  what  arrangements  had  been  made  about  the  break- 
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ing  done  last  spring — ^that  one  of  the  boys  had  broken  out 
fifteen  acres. 

'^In  reply  will  say  that  our  lease  expires  on  November 
1st,  and,  under  its  terms,  we  are  to  have  possession  of  the 
property,  if  the  crop  is  removed,  on  thirty  days'  notice, 
and  therefore  we  herewith  enclose  you  a  notice  to  serve  on 
the  Bleisners  and  Shultz.  This  lease  does  not  make  any 
reference  or  conditions  for  the  breaking  of  the  land  that 
you  mention.  We  are  not  aware  that  any  new  land  had 
been  broken  out.  Was  this  new  land  in  crop  this  vear? 
Therefore,  under  the  terms  of  the  lease,  we  can  give  Mr. 
Service  possession  inside  of  thirty  days.  In  fact  we  see 
no  objection  to  him  going  on  and  plowing  the  land  now,  as 
we  have  a  right  to  enter  upon  the  premises  that  are  not  in 
crop,  although  the  parties  may  keep  possession  of  the  build- 
ings for  the  next  thirty  days  after  the  notice  is  given.  Wish 
you  would  kindly  see  the  lessees  in  this  case  with  reference 
to  this  15  acres  of  breaking,  and  see  what  they  have  to  say 
about  it. 

"We  also  understand  there  were  5  acres  additional  of 
wheat  that  was  not  cut  and  threshed  at  the  time  the  other 
was  cut  and  threshed.  What  about  this  ?  When  are  they 
going  to  cut  and  thresh  this,  and  when  will  our  share  be 
delivered?  What  has  been  done  with  reference  to  the 
sacks?  We  want  to  get  this  sack  matter  closed  up  and 
paid  for  as  soon  as  possible,  and  would  like  to  have  the 
tenants  do  something  toward  settling  up  their  misunder- 
standing or  difficultv  with  the  warehouseman  when  they 
got  the  sacks. 

"We  will  immediately  make  up  contracts  and  forward 
for  execution.  The  forfeit  money  deposit  should  be  re- 
mitted to  us.    Tours  truly, 

"The  Dbmtn^g  Investment  Co. 

"Enclosure:  We  enclose  3  notices,  one  for  each  party 
and  one  for  you  to  certify  to  us." 

On  the  same  day  Bradshaw  received  from  the  plaintiffs 
$100  in  part  payment  and  entered  into  a  memorandum, 
which  was  signed  by  himself  as  agent  of  defendant  com- 
pany, and  also  by  each  of  the  plaintiffs,  the  substance  of 
which  was  an  acknowledgment  of  the  receipt  of  $100  as 
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earnest  money,  and  reciting  that  plaintiflFs  were  to  pay  the 
further  sum  of  $400  on  the  8th  of  September  and  the  bal- 
ance in  five  annual  payments,  according  to  the  conditions 
of  a  contract  to  be  furnished  by  the  defendant,  and  de- 
scribing the  land,  and  also  containing  the  recital  that  it 
was  made  ^'subject  to  the  approval  of  the  Deming  Invest- 
ment Company."  This  memorandum  was  retained  by 
Bradshaw  and  could  not  be  produced  upon  the  trial,  dili- 
gent search  having  failed  to  disclose  its  whereabouts.  How- 
ever, on  the  8th  day  of  September,  the  plaintiffs  were  able 
and  willing  and  offered  to  pay  the  further  sum  of  $400  as 
agreed  upon,  but  the  formal  contract  and  notes  for  the 
deferred  payments  not  having  been  received  by  Bradshaw 
from  Mr.  Waskey,  at  Bradshaw's  suggestion  plaintiffs  re- 
tained the  money.  On  September  18th,  a  form  of  co-i 
tract  was  transmitted  by  Waskey  to  Bradshaw  for  execu- 
tion, but  it  was  not  executed,  because  the  notes  and  mort- 
gage did  not  accompany  it,  and  this  occasioned  further  de- 
lay. On  September  22d,  "Waskey  transmitted  to  Bradsliav^ 
the  following  letter : 

Sept.  22nd,  1897. 
"I.  W.  Bradshaw,  Esq.,  Fairfield,  Washington:  Dear 
Sir — ^Regarding  the  matter  of  dosing  the  contracts  of  sale 
and  signing  notes  on  the  Hardman  place,  please  let  it  rest 
for  a  day  or  two  and  will  send  up  the  notes.  We  are  rushed 
to  death  with  some  other  matters  and  have  just  received  a 
letter  from  our  home  office,  and  it  may  be  necessary  to 
make  a  small  change  or  two  in  the  contract.  Will  write  you 
fully,  as  we  are  in  a  hurry  to  catch  the  mail.    Yours  truly, 

"The  DsMiira  Invbstmbnt  Co." 

After  the  matter  had  rested  in  that  condition  for  some 
little  time,  the  plaintiffs  were  notified  that  the  land  had 
been  sold  to  another  purchaser,  for  the  eastern  owner,  and 
that  it  would  be  impossible  for  the  defendant  "to  go  ahead 
and  complete  the  contract  with  Service."  Thereupon  plain- 
tiffs began  suit. 


L 
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The  main  contention  at  the  trial  and  in  this  court  was 
and  is  that  Bradshaw  was  without  authority  from  the  de- 
fendant to  enter  into  any  written  contract  for  the  sale^  and, 
'^while  it  has  full  power  and  authority  to  sell  the  land  in 
question,  that  it  had  simply  orally  authorized  Bradshaiv  to 
find  a  purchaser/'  and  that  it  had  never  authorized  him  to 
enter  into  any  agreement  in  writing  for  the  sale  of  the  land. 
After  an  examination  of  the  entire  evidence,  in  connection 
with  the  pleadings  and  admissions  of  the  parties,  we  think 
that  the  verdict  has  sufficient  legal  and  competent  evidence 
in  its  support.  Conceding  that  the  original  authorization 
of  Bradshaw  by  the  defendant  did  not  extend  beyond  the 
right  to  find  a  purchaser  for  the  farm  at  the  price  of 
$2,400,  it  is  undisputed  that  he  did  find  the  plaintiffs,  who 
agreed  and  stood  ready  to  fulfill  their  agreement  to  pur- 
chase at  that  price;  that  thereupon  the  defendant  was  noti* 
fid  of  the  fact  that  a  purchaser  had  been  found,  informed 
who  the  purchasers  were,  and  that  the  sum  of  one  hundred 
dollars  was  paid  by  the  purchasers  under  the  express  direc- 
tion from  the  general  manager  of  the  defendant  to  Brad- 
shaw to  receive  it.  Not  only  that,  but  he  was  diroted  to 
reniil  it,  which  was  done.  Authority  to  execute  the  mem- 
orandum was,  we  think,  fully  conferred,  if  not  in  express 
v^ords,  certainly  by  the  conduct  of  the  defendant  itsoi  act- 
ing through  its  general  manager;  and  his  action  was,  ^e 
think,  fully  ratified,  as  appears  from  the  subsequent  letters 
and  correspondence  between  the  manager  and  Bradshaw. 
The  price  was  agreed  upon,  the  terms  upon  which  it  was 
to  be  paid  were  agreed  upon,  money  was  paid  in  pursuance 
of  the  agreement,  and  the  party  was  let  into  possesnion. 
Thtse  are  the  elements  and  only  essentials  of  a  valid  agree- 
ment to  sell  and  convey.  It  is  conceded  that  the  defendant 
had  full  authority  to  make  the  sale,  and  that  at  a  subse- 
quent period  the  authority  was  revoked  by  the  owner  in 
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no  wise  affects  the  case.    Under  the  pleadings,  that  ques- 
tion cannot  and  does  not  arise. 

There  are  a  munber  of  assignments  made  in  the  brief 
predicated  upon  rulings  made  in  the  course  of  the  trial 
The  first  goes  to  the  question  which  the  court  permitted 
plaintiff  John  Service  to  answer,  relating  to  Bradshaw's 
authority.  The  specific  question  objected  to  was  as  follows: 

"Now,  Mr.  Service,  my  question  is,  otherwise  than  what 
was  stated  to  you  by  Mr.  Bradshaw,  do  you  know  whom  he 
represented  there  ?" 

The  objection  raised  is  that  the  question  calls  for  a  con- 
clusion of  law.  The  second  objection  relates  also  to  tlie 
examination  of  the  witness  upon  the  same  subjec*^  Plain- 
tiff having  stated  that  Bradshaw  represented  "The  Dem- 
ing  Investment  Company,"  coimsel  urges  that  it  was  mani- 
festly improper,  because  calling  for  a  conclusion  of  law  ajid 
as  not  disclosing  the  facts  which  in  law  would  constitute  an 
agency.  But  these  questions  were,  we  think,  not  improper. 
Opportunity  was  afforded  counsel  to  cross-examine  as  to 
the  prounds  upon  which  the  conclusion  or  opinion  of  the 
\>tituess  was  based.  Such  is  the  object  and  purpose  of  a 
cross-examination.  If  it  was  error  at  all,  it  certainly  w  ould 
not  be  reversible  error,  because  in  the  examination  of  wit- 
nesses great  latitude  is  permissible  in  the  discretion  of  tho 
trial  court,  ifor  did  the  court  err  in  permitting  the  wit- 
ness Bradshaw  to  testify  as  to  the  contents  of  the  written 
memorandum.  It  was  sufficiently  shown  that  the  u  epio- 
run^lnm  itself  had  become  lost  and  could  not  be  founc^,  al- 
though diligent  and  careful  search  had  been  made  in  an 
o-loit  to  find  it.  Nor  was  it  error  to  permit  the  unexemted 
ct-ntrsct  which  was  contained  in  the  letter  from  Waskey  to 
Bradshaw,  of  date  September  18  th,  to  be  introduced.  It 
had  some  bearing  upon  the  question  of  the  extent  of  Brad- 
ehaw's  authoritv  and  whether  his  acts  were  ratified,  and 
the  court  properly  limited  the  consideration  to  be  given  it 
in  siilouitting  it  to  the  jury. 
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TV'ithout  extending  this  opinion  to  an  unreasonable 
length  by  specifically  noticing  each  objection  or  assignment 
relating  to  the  trial  of  the  cause,  we  deem  it  sufficient  to 
say  that  each  error  assigned  has  been  carefully  examined, 
and  we  think  that  the  rulings  upon  the  evidence  and  the 
instructions  of  the  court  were  in  accord  with  the  law.  As 
staged  at  the  outset,  the  case,  so  far  as  the  meri^.s  are  con- 
cerned, turns  upon  the  question  of  BradshaVs  authority, 
and  the  evidence  satisfies  us  that  the  verdict  was  right.  It 
follows  that  the  judgment  should  be,  and  it  is,  affim-ed. 

Reavis,  Anders,  Dunbab  and  Fui-lebton,  JJ.,  ooncor. 


iNo.  3062.    Decided  March  23, 1809.1 

The  Pacific  National  Bank  of  Tacoma,  Appellant,  v.    i  ao  ers 

!d23    440 

PiBBCE  County  et  ah.  Respondents. 

TAXATION — ^NATIONAL  BANKS — SHABES   OF   STOCK   OF  OTHER   OOBPOBA- 

TI0N8 — ^DOUBLE  TAXATION — ^UNIFOBMITT. 

The  fact  that  double  taxation  results  from  the  method  of  tax- 
ing personal  property,  if  such  was  the  plain  intent,  will  not  In- 
validate the  tax.  unless  forbidden  by  the  constitution. 

Where  the  statutes  provide  for  a  method  of  taxation  upon  the 
shares  of  capital  stock  of  banking  institutions,  and  provide  fur- 
ther for  the  taxation  of  their  real  and  personal  property  at  the 
same  rate  at  which  other  moneyed  capital  in  the  hands  of  citlzena 
is  assessed,  a  bank  is  not  entitled  to  deduct  from  the  valuation 
of  its  capital  stock  the  value  of  the  shares  of  stock  held  by  it  in 
other  corporations  located  and  taxed  within  the  state,  although 
the  ownership  of  such  other  corporate  stock  may  enter  into  and 
contribute  to  the  value  of  the  bank's  capital  stock. 

The  constitutional  provision  (art.  7.  S  2)  requiring  a  uniform 
and  equal  rate  of  assessment  and  taxation  on  all  property  in  the 
state  according  to  its  value  in  money,  does  not  prescribe  uniform 
methods  of  assessment  for  all  classes  of  property,  but  is  a  require- 
ment that  the  rate  of  assessment  and  the  method  of  valuation  : 
shall  be  uniform  as  to  property  sought  to  be  taxed. 

A  national  bank  is  not  entitled  to  deduct  for  the  purposes  of 
taxation,  from  the  value  of  its  capital  stock,  the  value  of  stocks  in 
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other  corporations  acquired  by  It  In  the  course  of  buslnees,  al- 
though such  other  corporations  are  located  within  and  taxed  hy 
the  state,  under  Rev.  St  U.  S.  $  5219.  providing  that  taxation 
of  such  banks  shall  not  be  at  a  greater  rate  than  is  aaseaeed  upon 
other  moneyed  capital  in  the  hands  of  indiyidual  dtlsens  of  the 
state,  since  there  is  no  discrimination  between  the  indlTldual 
shareholder  of  a  national  bank,  when  taxed  upon  his  shares  ss 
on  other  personal  property,  and  the  Individual  citisen,  who  is  by 
the  statute  taxed  upon  all  personal  property  owned  by  him. 
(QosDON,  C.  J.,  dissents.) 

Appeal  from  Superior  Court,  Pierce  County, — Hon. 
Thomas  Cabboll^  Judge.    Affirmed. 

E.  M,  Hay  den,  for  appellant: 

Where  a  tax  is  laid  upon  ike  property  of  the  corporation, 
whether  under  the  name  of  capital  or  in  the  form  of  a  tax 
upon  the  tangible  property  into  which  its  capital  has  been 
transmuted,  another  tax  assessed  against  the  shareholders 
upon  the  shares  held  by  them  of  the  capital  stock  of  the 
corporation  is  double  taxation  and  not  permissible. 
Thompson,  Corporations,  §  2813;  Burke  v.  Badlam,  67 
Cal.  594 ;  City  National  Bank  v.  Paducah,  2  Flippin,  61 
(1  Nat.  Bank  Cas.  301) ;  Tax  Cases,  12  Gill  &  J.  117; 
Gordon  v.  Mayor,  5  Gill,  236;  County  Commissioners  r. 
Bank,  48  Md.  119 ;  Middlesex  B.  iJ.  Co.  v.  Charlestown,  8 
Allen,  330;  American  Bank  v.  Mumford,  4  R.  I.  478; 
Smith  V.  Burley,  9  TT.  H.  423 ;  Savings  Bank  r.  Nashua, 
46  N.  H.  397;  Cooley,  Taxation  (2d  ed.),  p.  225;  Janes 
V.  Davis,  35  Ohio  St.  474. 

Even  in  the  absence  of  constitutional  prohibition  double 
taxation,  being  unjust  and  inequitable,  will  never  be  im- 
puted where  it  is  possible  to  hold  under  the  law  that  double 
taxation  is  not  intended.  Thompson,  Corporations,  § 
2814;  Clark,  Corporations,  p.  223;  Cooley,  Taxation  (2d 
ed.)  p.  227 ;  Tennessee  v.  Whitworth,  117  TJ.  S.  137  (29 
L.  ed.  830). 

The  attempted  assessment  conflicts  with  §  5219,  Rev. 
St.  U.  S.    The  supreme  court  of  the  United  States  has  de- 
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clared  repeatedly  that  congress  intended  not  only  to  limit 
the  mere  percentage  of  taxation,  but  to  require  the  states , 
to  adopt  such  methods  of  assessing  taxes  that  there  should 
be  no  discrimination  by  which  national  banks  would  pay 
a  larger  proportion  of  taxes  than  other  institutions  and 
individual  citizens.  People  v.  Weaver,  100  U.  S.  545  (25 
L.  ed.  705) ;  Boyer  v.  Boyer,  118  U.  S.  689  (28  L.  ed. 
1089).  This  ruling  has  been  many  times  affirmed  in  other 
courts.  Pollard  v.  State,  65  Ala.  635 ;  Loftin  v.  Citizens^ 
National  Bank,  85  Ind.  349 ;  Commissioners  v.  National 
Bank,  23  Minn.  280 ;  First  National  Bank  v.  Richmond, 
39  Fed.  309;  First  National  Bank  v.  Lindsay^  45  Fed. 
620 ;  Whitney  National  Bank  v,  Parker,  41  Fed.  402. 

A.  jB.  Titlow,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — Appellant  is  a  national  bank,  doing  busi- 
ness in  the  city  of  Tacoma,  and  brought  this  action  to 
enjoin  the  collection  of  the  remainder  claimed  to  be  due 
for  taxes  assessed  against  the  stock  of  the  bank  for  the 
year  1897.  The  complaint  states  that  the  bank  owned 
stocks  of  other  corporations  in  the  aggregate  sum  of 
$86,350,  which  stocks  were  acquired  in  the  ordinary 
course  of  the  bank's  business,  to  prevent  loss,  and  were  of 
the  par  value  of  $86,350;  that  the  other  corporations  in 
which  such  stock  was  held  were  located  in  the  state  of 
Washington;  that  the  property  of  such  corporations  was 
assessed  and  taxed  to  such  corporations  in  the  year  1897 ; 
that  appellant  demanded  a  deduction  of  the  fair  cash 
value  of  such  stocks  held  by  it  in  other  corporations  from 
the  aggregate  value  of  the  bank's  shares  assessed  to  its 
stockholders  from  the  assessor  and  the  county  board  of 
equalization,  and  that  such  deduction  was  refused;  and 
that  appellant  also  paid  the  amount  of  the  tax  justly  due 
upon  the  assessment  of  its  shares  of  capital  stock,  but  re- 
fused to  pay  the  balance  claimed  by  the  respondents.    De- 
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nmrrers  were  interposed  to  the  complaint  on  six  grounds, 
only  one  of  which,  in  the  view  taken  of  the  case,  will  be 
considered  here ;  that  is,  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  de- 
murrers to  the  complaint  were  sustained  by  the  superior 
court  and  judgment  rendered  in  favor  of  the  respondents. 

Appellant  assigns  as  error  the  order  sustaining  the  de- 
murrers to  the  complaint  and  entering  judgment  in  favor 
of  the  respondents.  Counsel  for  appellant  maintains  that 
respondents  seek  to  tax  its  stockholders  upon  a  valuation 
inclusive  of  all  the  property  of*  the  bank  except  only  real 
estate ;  that  the  properly  owned  by  the  bank  and  included 
in  the  valuation  of  its  shares  to  the  stockholders  includes 
the  $86,350  made  up  of  the  stocks  of  other  corporaticmSy 
the  property  of  which  is  located  within  this  state  and 
assessed  and  taxed  here;  that  these  facts  were  called  to 
the  attention  of  the  assessor  and  proper  complaint  made 
to  the  board  of  equalization;  that  they  arbitrarily  and 
fraudulently  refused  to  value  the  shares  exclusive  of  the 
shares  of  such  stocks  in  other  corporations;  and  that 
similar  stocks  held  by  individual  citizens  and  corporations, 
other  than  banks  within  the  state,  are  not  taxed. 

^  is  contended,  first,  that  the  assessment  of  the  bank 
in  the  method  set  forth  is  double  taxation,  and  that,  even 
in  the  absence  of  constitutional  prohibition,  such  tax,  be- 
ing unjust  and  inequitable,  will  not  be  imputed,  where 
it  can  be  held  under  the  law  that  double  taxation  is  not 
intended.  It  is  also  contended  that  the  assessment  of  the 
shares  of  the  bank  is  in  conflict  with  sections  1,  2  and  3 
of  article  7  of  the  state  constitution,  and  in  conflict  with 
§  5219  of  the  Bevised  Statutes  of  the  United  States. 

1.    Judge  Cooley  in  his  work  on  Taxation  (2d  ed.),  at 

page  219,  observes: 

"It  has  been  remarked  on  a  preceding  page,  that,  when 
personal  property  is  taxed,  duplicate  taxation  is  some- 
times imposed.     By  this  was  meant  that  such  property 
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sometimes^  after  being  subjected  to  one  levy  for  the  sup- 
port of  government  for  the  current  year,  is  by  a  change 
cf  circumstances  subjected  to  taxation  a  second  time  for 
the  support  of  the  government  during  the  same  period. 
A  system  of  indirect  taxes,  combined  with  a 
system  of  general  taxation  by  value  must  often  have  ,the 
effect  to  duplicate  the  burden  upon  some  species  of  prop- 
erty or  upon  some  persons,  and  the  taxation  of  stock- 
holders in  a  corporation,  and  also  of  the  corporation  itself, 
must  sometimes  produce  a  like  result.  There  is  also 
sometimes  what  seems  to  be  a  double  taxation  of  the  same 
property  to  two  individuals;  as  where  the  purchaser  of 
property  on  credit  is  taxed  on  its  full  value,  while  the 
seller  is  taxed  to  the  same  amount  on  the  debt. 
!Sow,  whether  there  is  injustice  in  the  taxation  in  every 
instance  in  which  it  can  be  shown  that  an  individual  who 
has  been  directly  taxed  his  due  proportion  is  also  com- 
pelled indirectly  to  contribute,  is  a  question  we  have  no 
occasion  to  discuss.  It  is  sufficient  for  our  purposes  to 
show  that  the  decisions  are  nearly,  if  not  quite,  unanimous 
in  holding  that  taxation  is  not  invalid  because  of  any  such 
unequal  results.  It  cannot  be  too  distinctly  borne  in  mind 
that  any  possible  system  of  tax  legislation  must  inevitably 
produce  unequal  and  unjust  results  in  individual  in- 
stances ;  and  if  inequality  in  result  must  defeat  the  gen- 
eral law,  then  taxation  becomes  impossible." 

In  West  Chester  Oas  Co.  v.  Chester  County,  30  Pa.  St 
232,  it  was  said:  "The  power  of  the  legislature  to  tax 
twice  is  as  ample  as  to  tax  once ;"  and  this  is  approved  in 
Pittsburg,  etc..  By.  Co.  v.  Commonwealth,  66  Pa.  St.  73 
(5  Am.  Hep.  344).  See,  also,  Davidson  v.  New  Orleans, 
96  TJ.  S.  97.  In  fact,  it  may  be  said  that  the  authorities 
almost  uniformly  state  the  principle  that,  unless  forbid- 
den by  constitutional  provisions  double  taxation  does  not 
render  a  tax  void ;  and  while  true,  as  said  by  counsel  for 
appellant,  that  the  intent  to  levy  a  double  tax  must  plainly 
appear  and  will  not  be  assumed,  yet,  if  such  should  be  the 
result  of  a  method  of  taxation  of  personal  property,  it 
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does  not  invalidate  the  tax.  The  revenue  law  of  1897 
(§1671,  Bal.  Code,  Laws  1897,  p.  143,  §  15)  provides. 
with  reference  to  individuals  listing  property  for  taxa- 
tion: 

"No  person  shall  be  required  to  list  for  taxation  in  his 
statement  to  the  assessor  any  share  or  portion  of  the  cap- 
ital stock,  or  of  any  of  the  property  of  any  company,  asso- 
ciation or  corporation,  which  such  peraon  may  hold  in 
whole  or  in  part,  where  such  company,  being  required 
so  to  do,  has  listed  for  assessment  and  taxation  its  capital 
stock  and  property  wdth  the  auditor  of  state,  or  as  other- 
wise required  under  the  laws  of  this  state." 

Section  1676,  Bal.  Code  (Laws  1897,  p.  147,  §  20) 
provides  how  the  property  of  corporations  within  the 
state  shall  be  assessed.  It  directs  the  president,  secretary 
or  principal  accounting  officer  or  agent  of  the  corporation 
to  list  the  property  real  and  personal,  and  that  it  shall 
be  assessed  and  taxed  the  same  as  other  real  and  personal 
property.  It  will  thus  be  seen  that  capital  stock  and 
property  of  corporations  situated  within  the  state^  other 
than  state  and  national  banks,  are  assessed  upon  their 
property  in  the  same  manner  as  is  property  assessed  to 
individuals  in  the  state.  [N^ational  and  state  banks  are 
assessed  and  taxed  under  §  1677,  Bal.  Code,-  (Laws  1897, 
p.  147,  §  21)  and  provisions  for  the  collection  made  under 
§§  1678,  1679  and  1680  (Laws  1897,  p.  148,  §§  22-24). 
Bal.  Code,  section  1677,  reads  as  follows : 

"All  the  shares  of  stock  in  banks,  whether  of  issue  or 
not,  existing  by  authority  of  the  United  States  or  the 
state,  and  located  within  tiie  state,  shall  be  assessed  to  the 
owners  thereof;  ...  all  such  shares  shall  be  as- 
sessed at  their  full  aid  fair  value  in  money, 
first  deducting  therefrom  the  proportionate  part  of  the 
value  of  the  real  estate  belonging  to  the  bank,  at  the  same 
rate,  and  no  greater,  than  that  at  which  other  moneyed 
capital  in  the  hands  of  citizens  and  subject  to  taxation, 
is  by  law  assessed." 
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It  would  seem  that  this  tax  is  intended  to  be,  and  is, 
an  excise  on  the  franchise  of  banking  corporations  and 
not  on  their  property.  It  is  said  by  the  supreme  court 
of  Massachusetts,  in  the  case  of  Commonwealth  v.  Ham- 
ilkrn  Mfg.  Co.,  12  Allen,  298 : 

^^The  market  value  of  the  shares  of  a  corporation,  or 
the  aggregate  market  value  of  all  the  shares,  by  which 
we  understand  the  cash  price  for  which  the  shares  will 
Bell  in  the  market,  does  not  necessarily  indicate  the  actual 
value  or  amount  of  property  which  a  corporation  may 
cwD.  The  price  for  which  all  the  shares  would  sell  may 
greatly  exceed  the  aggregate  of  the  corporate  property, 
or  it  may  fall  very  far  short  of  it  Undoubtedly  the 
amount  of  property  belonging  to  a  corporation  is  one  of 
the  considerations  which  enters  into  the  market  value  of 
its  shares;  but  such  market  value  also  embraces  other 
essential  elements.  It  is  not  made  up  solely  by  the  valu- 
ai.'on  or  estimate  which  may  be  put  on  the  corporate  prop- 
crty^  but  it  also  includes  the  profits  and  gains  which  have 
attended  its  operations,  the  prospect  of  its  future  success, 
the  nature  and  extent  of  its  corporate  rights  and  privileges, 
and  the  skill  and  ability  with  which  its  business  is  man- 
aged. In  other  words,  it  is  the  estimate  put  on  the  poten- 
tiality of  a  corporation,  on  its  capacity  to  avail  itself 
profitably  of  its  franchise,  and  on  the  mode  in  which  it 
uses  its  privileges  as  a  corporate  body,  which  materially 
influences  and  often  controls  its  market  value.  Familiar 
examples  will  illustrate  this.  Thus,  the  shares  in  a  cor- 
l>oi-ation  may  have  a  market  value  and  sell  for  a  high 
price  before  any  of  its  capital  stock  has  been  paid  in,  or 
it  has  acquired  any  corporate  property.  In  such  a  case, 
it  is  the  estimate  put  on  its  franchise  and  the  expectation 
of  the  benefits  and  advantages  to  be  derived  from  it  which 
give  it  a  value.  So  there  may  be  two  corporations  or- 
ganized with  similar  powers,  having  the  same  number  of 
shares,  the  same  amount  of  property  or  capital,  and  both 
may  be  engaged  in  the  same  branch  of  business.  The 
market  value  of  the  shares  in  one  corporation  may  be 
double  that  of  the  other,  because  one  is  prosperous  and 
likely  to  make  large  gains,  while  the  other  is  unsuccessful, 
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and  is  carrying  on  a  business  which  may  prove  unprofit- 
able or  lead  to  heavy  losses." 

In  the  case  of  Commonwealth  v.  New  England  Slate 
&  Tile  Co,,  13  Allen,  391,  a  tax  was  levied  upon  a  cor- 
poration in  Boston.  The  par  value  of  its  stock  was  $50 
per  share.  The  cash  market  value  was  assessed  at  $30. 
The  corporation  had  real  estate  situated  in  the  state  of 
jN'ew  York.  It  also  owned  8,550  shares  of  another  cor- 
poration, the  property  of  which  was  Ksted  and  taxed  with- 
in the  state  of  Massachusetts.  No  deduction  was  made 
by  the  assessor  on  account  of  the  shares  of  the  stock  owned 
in  the  corporation,  and  on  which  the  tax  had  been  paid, 
and  the  tax  was  laid  on  the  full  market  value  of  the 
shares.    The  court  sustained  the  tax  and  observed : 

"The  tax  imposed  by  St  1864,  c.  208,  has  been  decided 
to  be  an  excise  upon  the  corporate  franchise,  and  not  a 
property  tax.  Commonwealth  v.  Hamilton  Manuf,  Co., 
12  Allen,  298.  It  is  not  affected  by  the  character  of  the 
investments  of  the  corporate  property,  except  so  far  as 
deductions  are  allowed  by  the  provisions  of  the  statute 
itself;  and  the  statute  does  not  authorize  the  deductions 
which  are  claimed  in  this  case.  The  constitutionality  of 
the  tax  is  not  to  be  determined  by  circumstances  which 
are  peculiar  to  the  particular  case  in  which  the  question 
arises.  The  provisions  of  the  St.  of  1864,  c.  208,  having 
been  decided  to  be  in  accordance  with  the  constitution; 
and  the  fact  that  the  defendant  corporation  held  proper^, 
which  was  subject  to  the  burden  of  taxation  in  other  ways, 
does  not  render  this  tax  upon  its  franchise  illegal.  In 
the  practical  operation  of  the  powers  of  taxation,  which 
are  given  in  several  forms,  it  is  inevitable  that  double 
taxation  should  ocur  in  some  cases.  The  le^^islature  may 
relieve  against  it  by  allowing  deductions,  if  it  sees  fit  to 
do  so ;  but  the  court  can  only  apply  the  law  as  it  stands-*' 

The  supreme  court  of  the  United  States  in  Van  Allen 
V,  The  Assessors,  3  Wall.,  at  page  583,  observes,  with  ref- 
erence to  such  tax: 
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"But,  in  addition  to  this  view,  the  tax  on  the  shares 
is  not  a  tax  on  the  capital  of  the  bank.  The  corporation 
is  the  legal  owner  of  all  the  property  of  the  bank,  real  and 
personal ;  and  within  the  powers  conferred  upon  it  by  the 
cliarter,  and  for  the  purposes  for  which  it  was  created, 
can  deal  with  the  corporate  property  as  absolutely  as  a 
private  individual  can  deal  with  his  own." 

The  constitutional  mandate  (§2,  art.  7)  of  the  state,  I 
requires  "a  uniform  and  equal  rate  of  assessment  and  j 
t;»xation"  on  all  property  in  the  state  according  to  its 
value  in  money,  and  "the  legislature  shall  prescribe  such 
regulations  by  general  law  as  shall  secure  a  just  valua- 
tion/' This  requirement  is  not  of  uniform  methods  of 
assessment.  The  legislature  must  prescribe  the  regula- 
tions for  ascertainment  of  the  value  of  property,  and  it 
may  provide  different  regulations  for  the  assessment  of 
di^fTerent  classes  of  property,  and,  if  not  restricted  by  con- 
stitutional provisions,  the  legislature  may  impose  taxes 
on  one  class  of  property  and  completely  exempt  another 
class  of  property  from  taxation.  In  the  cases  of  Newport 
V.  Mudgett,  18  Wash.  271  (51  Pac.  466),  and  Pullman 
State  Bank  v.  Manring,  18  Wash.  250  (51  Pac,  464), 
debts  were  authorized  to  be  deducted  from  a  share  of  bank 
stock  because  a  deduction  of  such  debts  was  authorized 
fr.om  all  other  credits  owned  by  individuals  in  the  state, 
by  general  law,  and  shares  of  bank  stock  are  assessed  and 
taxed  as  personal  property  of  the  individual  holder  of 
such  stock,  and  the  tax  levied  upon  his  stock  was  there 
held  to  be  a  tax  upon  a  credit;  and  thus  his  bank  stock, 
viewed  as  a  credit,  was  entitled  to  be  assessed,  under  the 
same  privilege  of  deduction  of  his  debts,  as  in  the  same 
cLiss  with  all  other  credits  assessed  in  the  state.  When 
the  share  of  bank  stock  was  assessed  as  a  credit,  then  it 
fell  within  the  class  of  credits,  and  the  rule  of  uniformity 
rer^uired  that  the  same  deduction  of  debts  be  allowed  upon 
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it  as  upon  all  other  credits.  And,  further,  to  satisfy  the 
ru!o  of  uniformity,  if  a  portion  of  any  class  of  property 
is  exempt  from  taxation,  the  whole  class  of  such  property 
must  be  exempt  The  shareholder  in  a  state  or  national 
bank  is  assessed  upon  his  stock  as  he  is  upon  any  other 
p'^rsonal  property  which  he  may  own.  He  is  assessed 
upon  such  share  at  its  fair  market  value,  and  by  the  same 
niothod  as  is  all  other  personal  property  in  the  state.  The 
rate  of  assessment  and  taxation  is  the  same  as  upon  all 
other  personal  property.  The  method  of  valuation  is  the 
same.  It  is  true,  a  different  regulation  is  made  in  the 
revenue  law  for  the  assessment  of  the  property  of  some 
corporations  owning  tangible  property  in  the  state,  as  has 
been  before  observed,  where  the  property,  both  real  and 
peisonal,  and  the  franchise  are  assessed  together  to  the 
corporation  itself ;  and  we  do  not  think  there  can  be  said 
to  bo  any  inequality  here. 

2.  Section  5219  of  the  Revised  Statutes  of  the  United 
States  authorizes  the  taxation  of  shares  of  national  bank- 
ing associations  located  within  the  state,  subject  only  to 
the  restriction  as  to  manner  of  the  assessment,  ^^that  the 
taxation  shall  not  be  at  a  greater  rate  than  is  assessed 
upon  other  moneyed  capital  in  the  hands  of  individual 
citizens  of  such  state."  In  the  case  of  Van  Allen  v.  Th^ 
Assessors,  supra,  it  was  said : 

**The  main  and  important  question  involved,  and  the 
one  which  has  been  argued  at  great  length  and  with  emi- 
nent ability,  is,  whether  the  state  possesses  the  power  to 
aiitliorize  the  taxation  of  the  shares  of  these  national  banks 
in  the  hands  of  stockholders,  whose  capital  is  wholly  vest- 
ed in  stock  and  bonds  of  the  United  States." 

And  the  court  concludes  that  this  power  is  possessed  by 
the  state. 

In  the  case  of  People  v.  Commissioners,  4  Wall.  244, 
the  question  of  the  validity  of  a  statute  of  the  state  of 
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New  York,  which  authorized  the  taxing  of  bank  sliares 
where  the  capital  of  such  bank  was  invested  in  United 
States  securities  exempt  from  taxation  under  the  acts  of 
Congress,  and  also  whether  a  taxation  of  the  shares  of  the 
stockholders  was  valid  because  of  an  alleged  discrimina- 
tion made  in  favor  of  other  state  corporations  and  indi- 
vidual citizens  of  the  state,  arose.  The  shares  of  stock 
in  national  banks  were  assessed  to  the  stockholders,  and 
with  the  same  valuation  as  other  personal  estate.  No  de- 
duction was  made  on  account  o*^  investments  by  the  bank 
in  United  States  bonds,  which  were  exempt  from  taxa- 
tion. But,  under  the  law  of  the  state,  a  deduction  or 
allowance  was  made  upon  assessments  on  all  insurance 
companies  and  on  all  individuals  for  United  States  bonds 
OAvued  by  them.  It  TVas  maintained  on  the  part  of  the 
stockholders  that  there  was  an  illegal  discrimination  made 
in  favor  of  other  state  corporations  and  of  individual  citi- 
zens of  the  state,  because  such  exempt  securities  were  de- 
ducted from  the  assessment  of  individuals  and  insurance 
corporations  in  the  state.  But  the  assessment  was  held 
valid,  the  court  observing : 

^'It  is  argued  that  the  assessment  upon  the  shares  of 
the  relator  is  at  a  greater  rate  than  that  of  the  personal 
property  of  individual  citizens,  upon  the  ground  that  al- 
lowance was  made  upon  account  of  United  States  securi- 
ties held  and  owned  by  them,  when  at  the  same  time  the 
deduction  was  disallowed  to  him.  The  answer  is,  that 
upon  a  true  construction  of  this  clause  of  the  act,  the 
meaning  and  intent  of  the  law-makers  were,  that  the  rate 
of  taxation  of  the  shares  should  be  the  same,  or  not 
greater,  than  upon  the  moneyed  capital  of  the  individual 
citizen  which  is  subject  or  liable  to  taxation.  That  is,  no 
greater  proportion  or  percentage  of  tax  in  the  valuation 
of  the  shares  should  be  levied  than  upon  other  moneyed 
taxable  capital  in  the  hands  of  the  citizens. 
Another  objection  taken  is,  that  the  taxation  of  the  shares 
of  the  relator  is  illegal,  on  account  of  this  deduction, — it 
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being  a  departure  from  the  rate  of  assessment  pr^cribed 
in  the  clause  already  stated.  The  answer  is,  that  this 
clause  does  not  refer  to  the  rate  of  assessments  upon  in- 
surance companies  as  a  test  bj  which  to  prevent  discrim- 
ination against  the  shares;  that  is,  confined  to  the  rate 
of  assessments  upon  moneyed  capital  in  the  hands  of  in- 
dividual citizens.  These  institutions  are  not  within  the 
words  or  the  contemplation  of  Congress ;  but  even  if  they 
were,  the  answer  we  have  already  given  to  the  deduction 
of  these  securities  in  the  assessment  of  the  property  of 
individual  citizens  is  equally  applicable  to  thenL  These 
companies  are  taxed  on  their  capital,  and  not  on  the 
shareholder,  at  the  same  rate  as  other  personal  property 
in  the  state.  There  is  not  much  danger  to  be  apprehended 
of  a  discriminating  tax  in  their  favor  prejudicial  to  the 
rights  or  property  of  the  citizen;  and,  of  course,  to  the 
rights  of  the  shareholders  in  these  national  banks,  who 
stand  on  the  same  footing." 

The  court  here  also  cites  with  approval  the  cases  of  Van 
Allen  V.  The  Assessors,  supra,  to  the  effect  that  the  tax  on 
the  shares  is  not  a  tax  on  the  capital  of  the  bank. 

And  again,  in  the  case  of  Davenport  National  BarJc  r. 
Davenport  Board  of  Equalization,  123  U.  S.  83  (8  Sup. 
Ct.  73)  the  allegation  was  made  that  the  shares  of  national 
bank  stock  were  taxed  at  a  rate  which  was  in  excess  of 
tlie  tax  levied  upon  other  moneyed  capital  of  llie  state. 
I'he  statute  of  Iowa  taxed  savings  banks,  one  of  whidi 
was  in  the  same  town  with  the  national  bank,  on  the 
amount  of  the  paid-up*  capital  of  the  savings  bank,  and 
dia  not  tax  the  shares  of  its  individual  stockholders,  while 
tlie  shares  of  national  bank  stock  were  taxed  to  the  indi- 
vidual stockholders  and  assessed  at  the  same  rate  as  other 
personal  property.  The  court,  by  Mr.  Justice  Muxbb^ 
upholding  the  validity  of  the  tax,  observed : 

*'The  proposition  of  coimsel  seems  to  be,  that  the  capital 
of  savings  banks  can  be  taxed  by  the  state  in  no  other 
way  than  by  an  assessment  upon  the  shares  of  that  capital 
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held  by  individualsy  because,  under  the  act  of  Congress^ 
the  capital  of  the  national  banks  can  only  be  taxed  in  that 
way.  It  is  strongly  urged  that  in  no  olJier  mode  than  by 
taxing  the  stockholders  of  each  and  all  the  banks  can  a 
p**rfect  equality  of  taxation  be  obtained.  The  argument 
is  not  conclusive,  if  the  proposition  were  sound;  for  the 
act  of  Congress  does  not  require  a  perfect  equality  of 
taxation  between  state  and  national  banks,  but  only  that 
the  shares  of  the  national  banks  shall  not  be  taxed  at  a 
higher  rate  than  other  moneyed  capital  in  the  hands  of 
individuals.  That  this  does  not  mean  entire  equality  is 
evident  from  the  fact  that,  if  the  capital  of  the  national 
banks  were  taxed  at  a  much  lower  rate  than  other  moneyed 
capital  in  the  state,  the  banks  would  have  no  right  to  com- 
plain, and  the  law  in  that  respect  would  not  violate  the 
provisions  of  the  act  of  Congress  for  the  protection  of 
national  banks.  ...  If  then  neither  the  neces- 
sary, usual  or  probable  effect  of  the  system  of  assessment 
discriminates  in  favor  of  the  savings  banks  against  the 
national  banks  upon  the  face  of  the  statute,  nor  any  evi- 
dence is  given  of  the  intention  of  the  legislature  to  make 
such  a  discrimination,  nor  any  proof  that  it  works  an 
actual  and  material  discrimination,  it  is  not  a  case  for  this 
court  to  hold  the  statute  unconstitutional." 

See,  also,  Hepburn  v.  School  Directors,  23  Wall.  480; 
I'lrst  National  Bank  of  Utica  v.  Waters,  7  Fed.  152; 
Mercantile  Bank  v.  New  York,  121  U.  S.  138  (7  Sup.  Ct. 
826). 

Eecurring  to  the  question  of  inequality  in  the  rate  of 
assessment  and  taxation,  it  may  be  observed  that  a  refined 
calculation  will  oftentimes  be  confusing  in  the  assessment 
of  different  classes  of  property  by  different  regulations. 
Thus,  for  an  illustration,  when  a  corporation  in  this  state 
is  assessed  upon  its  capital  and  franchise  together,  should 
it  have  money  in  its  possession,  such  money  is  listed  and 
taxed.  The  bank,  as  such,  does  not  list  any  money  or  any 
other  personal  property  to  the  assessor.  The  individual 
citizen  who  has  promissory  notes  and  other  credits  in  his 
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possession  must  list  them  for  such  assessment  and  taxation. 
No  inquiry  i^  made  as  to  what  assets  the  bank  may  own 
or  possess  other  than  real  property.  Thus,  it  cannot  he 
shown  that  there  is  any  inequality,  merely  when  the  dif- 
ferent methods  of  assessment  are  stated;  but  certainly, 
as  between  the  individual  shareholder  of  a  national  bank, 
when  taxed  upon  his  shares  as  other  personal  property, 
and  that  of  the  individual  citizen,  who  is  taxed  upon  all 
personal  property  owned  by  him,  there  is  no  unjust  dis- 
crimination. The  appellant,  the  bank  here,  is  merely  the 
trustee  and  representative,  for  convenience,  of  its  indi- 
vidual shareholders.  They,  for  the  purposes  of  this  suit, 
aie  the  real  parties  in  interest. 

And,  finally,  it  may  be  observed  that  appellant's  com- 
plaint does  not  show  that  the  other  corporations,  the 
stock  of  which  is  held  by  appellant  as  aforesaid  are  mon- 
eyed corporations. 

We  therefore  conclude  that  the  judgment  of  the  superior 
court  is  correct,  and  it  is  affirmed. 

DuNBAB  and  Andebs^  JJ.,  concur. 

Gordon,  C.  J.,  dissents.  . 
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Home   Savings  and  Loan  Association,  AppeUanty  v. 
AxFRED  F.  BuETON  et  cU.j  Respondents. 


OF  STAIB- 


APPEAL — 8EBVI0E     OF     NOTIGB — PABTIES — SEBYICV     OF 

TIOVB  TO  FINDINGS — ^MOTION  TO  8TBIKB — BETTLEMSNT 
MENT — ^NOTICE     TO     BB8PONDENT8 — ^MOBTOAOB     FOB 
YANCES — mechanics'   LIENS — PBIOBITIES. 

Uiidc)r  Bal.  Code,  8  6618,  providing  that  no  appeal  shall  be  die- 
missed  for  any  defect  In  the  service  of  notice  of  appeal.  If  It  ip- 
pears  that  the  adverse  party  had  sufficient  notice  so  as  not  to 
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prejudice  his  substantial  rights,  the  siying  of  notice  to  an  attor- 
ney for  a  respondent  is  sufficient  to  excuse  the  omission  of  notice 
to  him  as  attorney  for  himself,  as  he  cannot  in  the  latter  capacity 
maintain  that  he  has  had  no  notice. 

Seryice  of  notice  of  appeal  upon  parties  who  have  not  appeared 
in  the  action  is  unnecessary. 

Failure  to  serve  respondents  with  an  appeal  bond  or  notice 
of  its  filinff  is  not  ground  for  dismissal  of  the  appeal,  under  the 
provisions  of  the  appeal  act  of  1893. 

The  supreme  court  will  not  entertain  a  motion  to  strike  ex- 
ceptions to  findings  of  fact  and  conclusions  of  law,  on  the  ground 
that  they  were  not  taken  within  the  time  prescribed  by  law. 

Notice  to  respondents  of  the  settlement  of  a  statement  of  facts 
is  unnecessary,  where  no  objections  to  the  proposed  statement 
have  been  filed,  nor  substantial  amendments  proposed. 

A  mortgage  to  secure  future  advances  is  entitled  to  priority 
over  the  liens  of  mechanics  and  material  men,  if  recorded  prior 
to  the  performance  of  service  or  furnishing  of  materials,  even  if 
a  portion  of  the  advances  are  not  made  until  after  the  mechanics' 
liens  have  attached,  under  Oen.  Stat.,  §  1666,  according  mechanics' 
liens  preference  to  any  lien  or  mortgage  which  may  have  attached 
subsequently  to  the  time  when  the  building  was  commenced,  ifork 
done  or  materials  furnished,  or  which  was  unrecorded  at  that 
time,  or  of  which  the  lien-holder  had  no  notice,  at  the  commence- 
ment of  furnishing  services  or  material. 

Material  men  and  laborers  can  claim  liens  only  from  the  time 
they  commence  to  furnish  materials  or  perform  labor,  and  they 
cannot  be  subrogated  to  the  rights  of  the  contractors,  in  order 
to  have  their  claims  date  back  to  the  time  the  latter  commenced 
work  on  the  building. 

Appeal  from  Superior  Court,  Whitman  County. — ^Hon. 
WixLiAM  McDonald,  Judge.    Eeversed. 

Samuel  R.  Stem,  for  appellant. 

FuUerton  &  EtUnger,  Chadwick  £  Bryant,  Trimble  & 
Pattison,  A.  E.  Isham,  and  F.  M.  Ellsworth,  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

AiTBEBS^  J. — Several  of  the  respondents  have  moved  to 
dismiss  this  appeal  on  the  alleged  grounds,  (1)  that  the 

44—20  WASH. 
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record  does  not  show  that  the  notice  of  appeal  was  served 
upon  F.  M.  Ellsworth,  administrator  of  the  estate  of  Flor- 
ence Burton,  deceased,  and  (2)  that  no  service  of  the 
appeal  bond  or  notice  of  the  filing  thereof  has  ever  been 
served  upon  any  of  the-  respondents. 

As  to  the  first  ground  of  the  motion,  the  record  dis- 
closes that  F.  M.  Ellsworth  appeared  in  the  court  below 
as  the  attorney  for  the  Colfax  Lumber  Company,  and  also 
08  attorney  for  himself  as  administrator  of  the  estate  of 
Florence  Burton.     The  notice  of  appeal  was  directed  to 
all  the  defendants  in  the  action,  and  service  of  the  same 
was  admitted  by  said  Ellsworth  as  attorney  for  the  Colfax 
Lumber  Company.    There  is  no  affidavit  or  return  of  the 
sheriff  in  the  record  showing  service  upon  him  as  attorney 
for  himself,  but  it  does  not  follow  that  the  appeal  must 
necessarily  be  dismissed  on  that  account.     It  is  true  that 
the  statute  relating  to  appeals  to  the  supreme  court  pro- 
^'ides  that,  if  the  appeal  be  not  taken  at  the  time  when 
the  judgment  or  order  appealed  from  is  rendered  or  made, 
then  the  party  desiring  to  appeal  may,-  by  himself  or  his 
attorney,  witnin  the  time  prescribed  in  §  4  (BaL  Code,  § 
G503)  of  the  act,  serve  written  notice  on  the  prevailing 
party  or  his  attorney  that  he  appeals  from  such  judgment 
or  order  to  the  supreme  court,  and  vidthin  five  days  after 
the  service  of  such  notice  he  shall  file  with  the  clerk  of  the 
superior  court  the  original  or  a  copy  of  such  notice,  with 
pioof  or  the  written  admission  of  the  service  thereof,  and 
thereupon  the  clerk  shall  enter  such  notice,  with  the  proof 
or  admission  of  service  thereof,  in  the  journal  of  the  court 
But  the  same  act  also  provides  that  no  appeal  shall  be 
dismissed  for  any  informality  or  defect  in  the  notice  of 
appeal  or  the  service  thereof,  if  from  the  notice,  or  other 
parts  of  the  record  on  appeal,  it  appears  that  the  adverse 
party  has  had  sufficient  notice  of  the  appeal,  describing 
the  judgment  or  order  appealed  from  with  such  certainty, 
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that  his  substantial  rights  would  not  be  prejudiced  by  the 
hearing  of  the  appeal.  Laws  1893,  pp.  129,  180  (Bal. 
Code,  §  6518).  Now,  we  are  utterly  unable  to  under- 
stand by  what  process  of  reasoning  Mr.  Ellsworth,  after 
having  accepted  service  of  this  notice  of  appeal  as  attorney 
for  the  Colfax  Lumber  Company,  can  now  successfully 
maintain,  as  attorney  for  himself  as  administrator,  that 
he  has  had  no  notice  of  the  appeal.  In  Howard  v.  ShaWj 
jO  Wash.  151  (38  Pac.  746),  this  court  held  that,  where 
a  lawyer  appeared  for  himseM  and  as  attorney  for  his  wife, 
service  of  notice  of  appeal  on  him,  directed  to  both,  was 
good  service  as  to  the  wife;  and  the  same  principle  is 
applicable  here.  See,  also,  Hendricks  v.  Edmiston,,  15 
Wash.  687  (47  Pac.  29). 

It  is  also  claimed  that  there  is  no  proof  of  service  of 
tlje  notice  of  appeal  on  the  minor  children  of  Mrs.  Bur- 
ton, or  on  Warren  Philbrick,  their  guardian  ad  litem;  but 
it  is  a  sufficient  answer  to  this  objection  to  observe  that 
it  does  not  appear  that  they,  or  either  of  them,  either  de- 
murred or  answered  or  gave  any  written  notice  of  appear- 
ance in  the  action,  and,  under  such  circumstances,  no 
service  upon  them  was  necessary. 

As  to  the  second  ground,  we  find  no  provision  in  the 
statute  for  the  dismissal  of  an  appeal  for  want  of  service 
of  the  appeal  bond  on  the  adverse  parties.  The  statute 
does  provide,  however,  that  any  respondent  may  except  to 
the  sufficiency  of  the  surety  or  sureties  in  an  appeal  bond 
within  ten  days  after  the  service  on  him  of  the  notice  of 
appeal,  or  witiiin  five  days  after  the  service  on  him  of  the 
Tx)nd  or  written  notice  of  the  filing  thereof ;  but  the  most 
ihat  can  be  claimed  for  this  provision  is  that  it  permits 
the  respondent  to  except  to  the  sufficiency  of  the  sureties 
in  the  bond  after  the  expiration  of  the  time  elsewhere 
prescribed  by  the  statute.  The  law  provides,  and  every 
respondent  must  take  notice,  that  an  appeal  in  this  state 
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becomes  ineffectual  for  any  purpose  unless  a  proper  ap- 
peal bond  is  filed  within  five  days  after  the  giving  or  serv- 
ing of  the  notice  of  appeal;  and  there  is,  therefore,  no 
apparent  reason  for  dismissing  an  appeal  for  want  of 
service  of  the  bond,  and  no  provision  has,  as  we  have 
stated^  been  made  for  such  dismissal.  It  is  also  claimed 
that  the  bond  in  this  instance  is  not  sudi  as  is  required 
by  law,  and  is  insufficient  both  in  form  and  substance; 
but  it  is  not  attempted  to  be  shown  wherein  it  is  insnfB- 
cient,  and  we  have  failed,  on  inspection,  to  discover  tliat 
it  is  insufficient. 

The  respondents  also  moved  the  court  to  strike  the 
exceptions  to  the  findings  of  fact  and  conclusions  of  law 
as  made  by  the  court,  for  the  allied  reason  that  said 
exceptions  were  not  taken  within  the  time  prescribed  by 
law.  With  regard  to  this  motion,  it  is  proper  to  say  that 
it  is  one  not  contemplated  by  the  statute,  and  not  sanc- 
tioned by  the  practice  of  this  court.  If  exceptions,  in  any 
particular  case,  are  not  taken  within  the  prescribed  time, 
they  will  not  be  considered,  if  objected  to,  by  this  court, 
and  a  motion  to  strike  is  therefore  entirely  unnecessary. 

It  is  also  claimed  that  the  exceptions  to  the  findings 
of  the  court  were  not  taken  within  the  time  prescribed 
by  the  statute.  It  appears  that  a  copy  of  the  findings  of 
fact  and  conclusions  of  law  was  served  on  counsel  for 
appellant  by  mail,  and  there  is  some  controversy  as  to 
whether  the  exceptions  thereto  were  in  fact  taken  in  tune. 
But  whether  or  not  they  were  actually  filed  within  the 
time  limited  is  inmiaterial  in  this  instance,  for  the  record 
discloses  that  proper  and  timely  exceptions  were  taken  to 
the  findings  proposed  by  appellant  and  refused  by  the 
court.  These  respondents  further  move  the  court  to  strike 
out  the  statement  of  facts  on  the  grounds  that  the  same 
was  not  properly  certified  by  the  judge  before  whom  the* 
cause  was  tried,  and  that  no  notice  was  given  of  the  settle- 
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ment  of  the  proposed  statement  to  the  moving  respond- 
ents. We  perceive  no  merit  in  this  motion.  The  certifi- 
cate of  the  trial  judge  seems  to  be  substantially  in  accord- 
ance with  the  statute;  and  inasmuch  as  no  objections 
were  filed,  or  substantial  amendments  proposed,  to  the 
statement  of  facts  by  these,  or  any  other,  respondents,  no 
notice  to  them  of  the  settlement  of  the  statement  was  re- 
quired under  the  statute.  All  of  the  foregoing  motions 
are  denied. 

During  the  summer  of  1892  the  respondent,  Alfred  y. 
Burton,  and  his  then  wife,  Florence  Burton,  conceived 
the  scheme  of  erecting  a  three  story  hotel  building  in  the 
city  of  Colfax,  in  this  state;  and  for  the  purpose  of  ob- 
taining, in  part,  the  funds  therefor,  they  solicited  and 
received  a  subscription  from  the  citizens  of  that  place  of 
$9,000.  Having  selected  and  made  arrangements  to  pur- 
chase a  site  for  such  building,  they  employed  one  John 
K.  Dow,  an  architect,  to  prepare  plans  and  specifications 
for  the  same,  and  to  estimate  the  cost  thereof.  There- 
after they  applied  to  the  Home  Savings  &  Loan  Associa- 
tion for  a  loan  of  $16,000,  to  be  used  in  the  construction 
of  the  building.  This  association  loaned  money  to  its  own 
members  only,  and,  for  the  purpose  of  obtaining  the  loan 
desired,  the  Burtons  subscribed  for  160  shares  of  its  cap- 
ital stock.  .  The  association  thereupon  agreed  to  make  the 
loan  on  condition  that  the  Burtons  should  execute  a  mort- 
gage as  security  therefor,  upon  the  lot  selected  as  the  hotel 
site,  and  upon  which  the  building  was  to  be  thereafter 
erected.  Although  it  was  agreed  between  the  parties  that 
the  mortgage  should  be  given  for  the  sum  of  $16,000,  it 
was  understood  that  it  should  be  considered  and  treated  in 
part  as  a  mortgage  for  future  advances.  In  pursuance 
of  the  agreement,  a  mortgage  on  the  property  in  question 
was  executed  to  the  appellant  association,  on  August  15, 
1892,  and  the  same  was  recorded  on  August  20,  1892.    A 
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deed  of  the  premises  described  in  the  mortgage  was  also 
made  to  the  mortgagors  on  August  15th,  and  was  placed 
upon  record  at  the  same  time  the  mortgage  was  recorded. 
The  appellant  advanced  to  the  mortgagor  the  sum  of 
$2,000  upon  the  execution  of  the  mortgage,  $1,500  of 
which  was  paid  to  the  grantors  named  in  the  deed  to  the 
Burtons.  It  was  agreed  that  the  balance  of  the  $16,000 
mentioned  in  the  mortgage  should  be  advanced  from  time 
to  time  during  the  progress  of  the  building.  Under  this 
mutual  arrangement  $3,000  was  advanced  on  October  1, 
1892,  $4,500  on  October  31,  1892,  and  $3,000  on  Novem- 
ber 16,  1892.  The  remainder,  $3,500,  was  not  advanced 
bv  the  appellant  for  the  reason  that,  prior  to  the  time  it 
was  to  have  been  delivered.  Burton  abandoned  the  build- 
ing and  left  the  country,  taking  with  him  over  $4,000, 
most,  if  not  all,  of  which  had  been  donated  for  building 
purposes  by  citizens  of  Colfax.  After  the  recording  of 
the  mortgage  in  question,  and  on  August  29,  1892,  the 
respondent  Burton  entered  into  a  contract  with  the  re- 
spondents Bumham  &  Clapp  to  erect  the  hotel  building 
in  accordance  with  the  plans  and  specifications  of  the 
architect,  for  the  sum  of  $20,874,  which  was  to  be  paid 
in  installments  of  eighty-five  per  cent,  of  the  amount  of 
work  completed  on  the  first  and  fifteenth  days  of  each 
month,  according  to  estimates  to  be  made  by  the  architect 
On  or  about  the  1st  of  September,  1892,  the  said  Bum- 
ham  &  Clapp  commenced  the  erection  of  the  building, 
under  their  contract  with  the  owner,  and  continued  the 
work  until  on  or  about  December  5th  following,  when 
they  ceased  because  of  the  failure  of  the  Burtons  to  pay 
the  estimate  due  on  the  1st  of  December  preceding.  These 
contractors,  together  with  the  sub-contractors,  material- 
men and  laborers  filed  mechanic's  liens  upon  the  building 
and  premises  for  the  amounts  due  them,  respectively. 
After  the  filing  of  these  lien  claims,  the  Home  Savings 
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&  Loan  Association  commenced  this  action  to  foreclose  its 
mortgage,  and  made  these  lien  claimants  and  others  parties 
defendant.  The  complaint  alleged  the  amount  claimed  to 
be  due  upon  the  mortgage  according  to  its  terms,  and  asked 
that  the  same  be  foreclosed  and  that  the  lien  of  the  mort- 
gage be  adjudged  paramount  and  superior  to  the  liens 
claimed  by  the  respective  defendants.  The  defendants 
answered,  setting  up  their  liens  and  claiming  priority 
over  the  lien  of  plaintiff's  mortgage.  The  court  rendered 
a  decree  establishing  the  several  mechanics'  liens  and  fore- 
closing the  mortgage,  but  adjudged  that  the  lien  of  the 
mortgage,  except  for  the  simi  of  $2,000,  the  amount  ad- 
vanced at  the  time  of  its  execution,  was  inferior  and  sub- 
ject to  the  liens  of  the  respective  defendants.  From  this 
judgment  and  decree  the  plaintiff  has  appealed  to  this 
court. 

Although  several  errors  are  assigned  by  the  appellant, 
the  main  question  presented  for  our  determination  is 
whether  the  mortgage  lien  is  paramount  and  superior  to 
the  liens  of  the  several  respondents  for  the  whole  sum  due 
thereon,  or,  as  the  court  decreed,  for  the  first  advancement 
only.  The  appellant  contends  that  its  mortgage  is  entitled 
to  preference  over  all  liens  which  attached  subsequently  to 
the  time  when  it  was  recorded.  Section  1666  of  the  Gen- 
eral Statutes  (1  Hill's  Code)  provides  that, 

"The  liens  provided  for  in  this  chapter  are  preferred 
to  any  lien,  mortgage,  or  other  incumbrance  which  may 
have  attached  subsequent  to  the  time  when  the  building, 
improvement,  or  structure  was  commenced,  work  done, 
or  materials  were  commenced  to  be  furnished ;  also  to  any 
lien,  mortgage,  or  other  incumbrance,  of  which  the  lien- 
holder  had  no  notice,  and  was  unrecorded  at  the  time  the 
building,  improvement,  or  structure  was  commenced,  work 
done,  or  the  materials  were  commenced  to  be  furnished." 

The  language  of  this  section  is  so  clear  and  imequivocal 
that  there  is  no  necessity  to  resort  to  any  rule  of  construe- 


696  HOME  SAVINGS  &  LOAN  ASSOCIATION  v.  BURTON. 


Opinion  of  the  Court—  Andbbs,  J.  [20  Wash. 


tion  to  determine  its  meaning.  When  the  legislature  said 
chat  the  liens  for  which  provision  was  made  are  preferred 
to  any  lien,  mortgage,  or  other  incumbrance  of  which  the 
lienholder  had  no  notice  and  was  unrecorded,  they  also, 
in  eflfect,  said  that  such  liens  are  not  preferred  to  mort- 
gages of  which  the  lienholder  had  notice  or  were  recorded 
at  the  time  the  lien  arose ;  and  such  is  the  opinion  of  Mr. 
Jones,  as  expressed  in  his  work  on  Liens.  In  discussing 
the  question  of  priority  of  mechanics'  liens,  he  says : 

^^But  in  some  states  it  is  expressly  provided  that  a  mort- 
gage must  be  recorded  before  a  mechanic's  lien  attaches 
in  order  to  give  it  priority.  Grenerally  it  may  be  said  that 
it  is  the  policy  of  the  record  system  to  do  away  with  secret 
liens,  and  to  require  a  record  of  every  lien  and  conveyance, 
not  only  as  against  subsequent  purchasers  and  mortgagees, 
but  as  against  other  lien  claimants  and  creditors.  The 
record  of  a  mortgage  is  accordingly  notice  to  subsequent 
claimants  of  mechanic's  liens.  Actual  notice  bv  a  Hen 
claimant  of  an  unrecorded  mortgage  has  the  same  effect 
as  a  prior  record  of  the  mortgage." 

And  in  a  note  to  the  text  he  says,  referring  to  our  statute, 
among  others : 

"Mechanics'  liens  have  priority  of  mortgages  unrecord- 
ed, and  of  which  the  lienor  had  no  notice  when  the  lien 
attached."    2  Jones,  Liens  (2d  ed.),  §  1460,  p.  441. 

And  this  court  has  expressed  the  same  view  in  Huttig 
Bros.  Mfg.  Co.  v.  Denny  Hotel  Co.,  6  Wash.  122  (32  Pac. 
1073),  in  which  it  is  said: 

"Under  the  provisions  of  our  statutes  a  material  man 
can  only  claim  a  lien  from  the  time  he  commenced  to  fur- 
nish materials  for  the  building,  and  if  such  time  is  subse- 
quent to  the  creation  of  the  mortgaere  lien,  of  which  he 
has  had  notice,  his  claim  for  materials  is  subiect  thereto/* 

It  would  seem  that,  under  the  provisions  of  this  statute 
and  the  authorities  cited,  it  could  hardly  be  doubted  that 
appellant's  mortgage  is  prior  and  superior  to  the  liens  of 
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these  pespondents.  But  it  is  nevertheless  claimed  by  the 
learned  counsel  for  Carson,  Davis,  and  Julian  and  George 
P.  Howard,  that  a  mortgage  to  secure  future  advances 
becomes  an  actual  charge  upon  the  land  covered  by  it  at 
the  time  when  such  advances  are  actually  made,  and  then 
only  to  the  amoimt  of  the  advances;  that,  until  the  ad- 
vances are  made,  neither  the  land  described  in  the  mort- 
gage, the  parties  to  it,  nor  third  persons,  are  bound  by  it ; 
and  that  the  record  of  such  mortgage  can  not  operate  as 
constructive  notice  to  subsequent  incumbrancers.  And  in 
support  of  their  position  counsel  cite  the  following  cases: 
Ladue  v.  Detroit  &  M.  R.  B.  Co.,  13  Mich.  380  (87  Am. 
Dec.  759)  ;  Schultze  v.  Houfes,  96  111.  335 ;  Ter-Hoven  v. 
Kerns,  2  Barr,  96;  Bank  of  Montgomery  County's  Ap- 
peal, 36  Pa.  St.  170 ;  Svader  v.  Lawler,  17  Ohio,  371  (49 
Am.  Dec.  463) ;  Boswell  v.  Goodwin,  31  Conn.  74  (81 
Am.  Dec.  169). 

It  is  urged  with  much  earnestness  that  appellant's  mort- 
gage never  attached,  or,  in  other  words,  did  not  become 
a  lien,  as  against  these  respondents,  except  as  to  the  first 
advancement  made  thereunder,  for  the  reason  that  work 
was  commenced  by  the  contractor  upon  the  building  and 
certain  materials  furnished  therefor,  before  any  of  the 
subsequent  advances  were  made.  It  must  be  admitted 
that  the  authorities  cited  afford  a  legitimate  basis  for  the 
argument,  but  we  are  not  disposed  to  adopt  the  rule  con- 
tended for  as  the  law  of  this  state.  These  cases  are  against 
the  great  weight  of  authority  in  this  country  and  are,  in 
our  judgment,  based  upon  an  erroneous  view  as  to  the  real 
nature  of  equitable  liens,  and  the  effect  of  our  recording 
acts.  These  very  cases  were  reviewed  and  the  doctrines  an- 
nounced by  them  clearly  pointed  out  by  Pomeroy  in  his 
valuable  treatise  on  Equity  Jurisprudence.  Referring  to 
them,  and  other  cases  holding  the  sar-  ^  view,  he  says : 
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^They  seem  to  regard  the  lien  for  securing  future  ad- 
vances as  only  arising,  or  at  all  events  as  only  perfected 
so  as  to  be  available,  at  and  from  the  time  when,  the  ad- 
vance is  actually  made.  An  advance,  therefore,  although 
in  pursuance  of  a  prior  mortgage  duly  recorded,  if  made 
after  the  record  of  a  subsequent  mortgage  or  conveyance, 
or  the  docketing  of  a  subsequent  judgment,  is  aflfected  with 
constructive  notice  of  such  subsequent  encumbrance  or 
conveyance,  and  its  lien  is  consequently  postponed  to  that 
of  the  second  record.  By  this  rule,  a  mortgage  to  secure 
future  advances  secures  a  preference  only  for  those  ad- 
vances actually  made  before  the  record  of  a  subsequent 
encumbrance  or  conveyance ;  it  loses  its  precedence  for  all 
advances  made  after  such  record.'^ 

The  learned  author  then  expresses  his  own  opinion  in 
the  following  language : 

"The  fundamental  error  of  this  view,  in  my  opinion, 
consists  in  its  mistaken  conception  of  the  nature  of  an 
equitable  lien,  in  regarding  the  lien  as  arising  at  and  from 
the  act  of  making  the  advance,  instead  of  from  the  pre- 
vious executory  agreement  by  which  the  land  was  bound 
as  security  for  the  future  advances."  3  Pomeroy,  Equity 
Jurisprudence  (2d  ed."),  §  1199,  and  note. 

See,  also,  1  Jones,  Mortgages  (5th  ed.),  §  372. 

"Mortgages  to  secure  future  advances  have  always  been 
sanctioned  by  the  common  law.  ...  In  this  coun- 
try, mortgages  made  in  good  faith  for  the  purpose  of  se- 
curing future  debts  have  generally  been  sustained,  both 
in  the  earlv  and  in  the  recent  cases.  *  It  does  not  matter 
that  the  future  advances  are  to  be  made  to  a  third  person, 
or  for  his  benefit  at  the  request  of  the  mortgagor.  Neither 
is  the  validity  of  a  mortgage  to  secure  future  advances 
affected  bv  the  fact  that  the  advances  are  to  be  made  in 
materials  for  building  instead  of  money.  A  mortgage  is 
not  fraudulent  because  it  is  given  for  a  larger  amount  than 
the  actual  loan  made  at  the  time,  with  a  view  to  its  covei^ 
ing  future  loans  up  to  the  amount  of  the  mortga^re."  1 
Jones  Morgtgages  (5th  ed.),  §  365. 

"Claimants  of  liens,"  says  Mr.  Phillips,  "are  bound  to 
know  what  has  been  done  under  a  duly  registered  mort- 
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gage.  Mortgages,  and  deeds  in  the  nature  of  mortgages, 
to  secure  future  loans  or  advances,  if  bona  fide,  have  al- 
ways been  sanctioned,  and,  if  otherwise  unexceptionable, 
their  validity  cannot  be  questioned.  The  mere  fact  that 
materials  are  to  be  supplied,  instead  of  money,  will  not 
impair  their  validity,  and,  if  given  before  the  commence- 
ment of  a  building,  will  be  good  against  mechanics'  liens." 
Phillips,  Mechanic's  Liens  (3d  ed.),  §  236. 

This  court  recognized  the  validity  of  such  mortgages  in 
the  case  of  Huttig  Bros,  Mfg.  Co.  v.  Denny  Hotel  Co., 
supra.  There  being  no  doubt,  then,  that  mortgages  to  se- 
cure future  advances  are  valid  liens,  we  think  that,  under 
our  statute,  they  are  just  as  effectual  against  subsequent 
incumbrances  as  are  mortgages  to  secure  a  present  indebt- 
edness. A  mortgage  given  in  part  to  secure  future  ad- 
vances was  under  consideration  in  the  well-considered 
case  of  Tapia  v.  Demartini,  77  Cal.  383  (19  Pac.  641,  11 
Am.  St.  Rep.  288),  in  which  the  court  said: 

"It  is  firmly  settled  by  a  long  line  of  decisions  that  a 
mortgage,  made  in  good  faith  to  cover  future  advance- 
ments, is  valid,  not  only  as  between  the  immediate  parties 
to  Ae  instrument,  but  as  against  subsequent  purchasers 
or  encumbrancers,  if  properly  recorded." 

Many  cases  are  cited  by  the  court  in  support  of  its 
declaration,  among  which  is  Shirras  v.  Caig,  7  Cranch, 
34,  which  is  a  case  entitled  to  much  weight,  not  only  on 
account  of  the  learning  and  ability  of  the  court  which 
rendered  the  decision,  but  by  reason  of  the  fact  that  the 
question  was  determined  upon  the  general  principles  of 
equity,  without  reference  to  any  statutory  provision  such 
as  we  have  in  this  state.  The  mortgage  considered  in  this 
(.California  case  was,  like  the  one  under  consideration  here, 
for  a  specific  sum,  and  did  not  disclose  upon  its  face  that 
it  was  given  in  part  for  future  advancements;  but  the 
court  held  that  it  was  not  invalid  on  that  account.  In 
the  same  case  the  court  further  observed : 
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"The  mortgage,  as  against  subsequent  encumbrancers, 
becomes  a  lien  for  the  whole  sum  advanced  from  the  time 
of  its  execution,  and  not  for  each  separate  amount  ad- 
vanced from  the  time  of  such  advancement,  although  the 
right  to  enforce  the  collection  thereof  can  only  arise  upon 
each  advancement  being  made.'* 

We  think  this  is  the  doctrine  supported  bj  the  better 
reason  and  by  the  great  weight  of  authority.  See  Acker- 
man  V.  HunsicJcer,  85  K  T.  43  (39  Am.  Eep.  621); 
Moroney's  Appeal,  24  Pa.  St.  372;  Shirras  t\  Caig,  7 
Cranch,  34;  Tully  v.  Harloe,  35  Cal.  302  (95  Am.  Dec. 
102). 

In  discussing  the  question  of  priority  of  mortgages 
such  as  that  now  under  consideration,  the  learned  court, 
in  Wisconsin  Planing  Mill  Co,  v.  Schuda,  72  Wis.  277  (39 
N.  W.  560),  used  this  language: 

"We  think  the  learned  counsel  for  the  brewing  company 
have  fairly  demonstrated,  both  on  principle  and  by  au- 
thority, that  a  mortgage  executed,  as  was  this  mortgage, 
in  entire  good  faith,  to  secure  advances  to  be  thereafter 
made  to  pay  for  labor  performed  upon  the  building  in 
question,  and  materials  furnished  therefor,  and  whidi 
advances  were  so  made,  although  after  the  commencement 
of  the  building,  becomes  a  lien  upon  the  mortgaged  prem- 
ises from  the  time  of  the  execution  and  recording  of  such 
mortgage,  and,  if  it  is  recorded  before  the  commencement 
of  the  building,  it  will  take  precedence  of  liens  for  labor 
performed  and  materials  used  in  the  erection  of  the 
building." 

All  that  is  said  in  the  foregoing  quotation  is  strikingly 
applicable  to  the  facts  of  this  case. 

In  Kiene  v.  Hodge,  90  Iowa,  212  (57  N.  W.  717), 
plaintiff  furnished  money  to  a  lot  owner  to  erect  a  build- 
ing thereon,  and  took  a  mortgage  on  the  lot,  which,  unim- 
proved, was  insufficient  security  for  the  loan,  the  money 
to  be  applied  to  the  erection  of  the  building.  Defendants 
furnished  material  for  the  building,  and  the  record  showed 
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also  plaintiff's  lien  at  the  time  they  commenced  to  do  so^ 
and  the  court  remarked : 

"When  Hodge  concluded  to  erect  the  building  he  ap- 
plied to  Kiene  &  Son  as  agents  for  plaintiffs,  for  the  loan 
of  $8,000  to  erect  the  building,  and  the  loan  was  made 
for  that  purpose,  and  the  money  paid  out  by  Eiene  &  Son 
to  the  material  furnishers  and  others  as  the  building 
progressed,  including  the  defendant  companies.  The  lots, 
independent  of  the  building,  were  not  sufficient  security 
for  Ae  loan,  and  the  mortgage  was  taken  with  the  under- 
standing that  the  money  was  to  be  applied  in  increasing 
the  value  of  the  security  by  the  erection  of  the  improve- 
ment. The  money  was,  in  good  faith,  placed  into  the  build- 
ing, and  the  mortgage  stands  as  a  first  lien  upon  the  entire 
property.  The  equities  are  strong  in  favor  of  the  plaint- 
iffs. At  the  time  defendants  commenced  to  furnish  the 
lumber  for  which  their  liens  are  claimed,  the  records 
indicated  the  lien  of  plaintiffs,  and  they  engaged  in  the 
transaction  in  the  full  light  of  the  facts." 

In  Hill  V.  Aldrich,  48  Minn.  73  (50  K  W.  1020),  the 
owner  of  the  lot  sold  it  on  time,  with  the  understanding 
that  the  vendee  should  build  a  house  upon  it,  the  vendor 
to  lend  or  advance  her  $1,000  to  be  used  for  that  purpose, 
both  the  purchase  money  and  the  $1,000  to  be  secured  by 
a  mortgage  on  the  lot.  In  accordance  with  this  agreement, 
the  vendor  conveved  the  lot  and  the  vendee  executed  to 
him  a  mortgage  to  secure  both  the  purchase  money  and  the 
sum  to  be  advanced.  Both  the  deed  and  the  mortgage 
were  recorded,  before  anything  had  been  done  toward  the 
construction  of  the  contemplated  building.  There  was 
no  evidence  that  the  arrangement  between  the  vendor  and 
the  vendee  was  colorable  or  entered  into  with  any  intent 
to  defraud.  The  vendor,  during  the  progress  of  the  erec- 
tion of  the  house  by  the  vendee,  advanced  to  her  the  $1,000 
according  to  the  agreement,  which  was  all  applied  in  the 
payment  of  labor  and  material  for  the  building;  and  the 
court  held  that  the  vendor's  mortgage  was  prior  to  any 
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lien  on  the  premises  for  material  furnished  to  the  vendee 
for  the  construction  of  the  huilding.  See,  also,  Bartlett 
V.  Bilger,  92  Iowa,  732  (61  K  W.  233) ;  Choieau  v, 
Thompson,  2  Ohio  St.  114;  15  Am.  &  Eng.  Enc.  Law,  p. 
88,  and  authorities  cited. 

It  also  seems  to  be  contended,  on  behalf  of  certain  of 
the  respondents,  that  the  rights  of  the  material  men  and 
laborers  should  be  subrogated  to  those  of  the  contractors, 
and  that  their  liens  relate  back  to  the  time  at  which  the 
contractors  commenced  work  upon  the  building;  but  this 
question  was  settled  adversely  to  this  contention  in  the 
case  of  Huttig  Bros.  Mfg.  Co.  v.  Denny  Hotel  Co.,  supra, 
where  it  was  decided  that  each  lien,  imder  our  statute, 
must  stand  upon  its  own  footing.  When  these  respondents 
commenced  to  work  upon  and  ^o  furnish  material  for  the 
building,  they  not  only  had  notice  by  the  record  of  the 
appellant's  mortgage,  but  actual  notice  that  the  money 
used  to  pay  for  labor  and  material  was  being  advanced 
by  appellant.  They  were  not  deceived  in  any  way  by 
appellant,  and  are  not  entitled  to  a  preferential  lien  upon 
the  premises  for  the  amounts  due  them,  respectively. 

We  have  carefully  read  all  of  the  several  briefs  filed 
in  this  case  and  examined  all  of  the  authorities  cited,  but, 
as  what  we  have  already  said  disposes  of  the  cause,  it  is 
not  necessary  to  consider  other  questions  discussed  in  the 
briefs  of  coimsel. 

The  judgment  and  decree  is  reversed,  and  the  cause 
remanded  to  the  court  below  with  directions  to  enter  a 
decree  foreclosing  appellant's  mortgage  and  declaring  the 
lien  thereof,  for  the  whole  amount  advanced  thereimder, 
paramount  to  the  claims  of  the  several  respondents,  and 
for  further  proceedings  in  accordance  with  law. 

Reavis  and  Dunbae^  JJ.,  concur. 
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[No.  3185.    Decided  March  24, 1890.1  'W~7^ 

24      81 

William  N.  Gilmobb,  Appellant,  v.   The  Skookum  Box     ^  ^ 
Factoey,  Defendant,  The  Skookum  Box  and  Lumbeb      m_m\ 
Company,  Respondent.  jo   j& 

STATUTE    OF    FRAUDS — ^PROMISE    TO    PAT    ANOTHEB'S    DEBT — ^IMPBOFEB 

JOINDEB  OF  CAUSES  OF  ACTION. 

» 

A  verbal  promise  to  pay  the  debt  of  another,  as  consideration 
for  a  transfer  of  property  between  promisor  and  promisee,  even* 
though  the  original  debt  is  not  discharged  by  the  new  promise, 
does  not  fall  within  the  statute  of  frauds,  as  such  verbal  promise 
constitutes  merely  an  agreement  of  the  promisor  to  pay  his  own 
debt. 

Under  Bal.  Code,  9  4836.  providing  that  persons  severally 
liable  upon  the  same  promissory  note  may  all.  or  any  of  them, 
be  included  in  the  same  action,  a  complaint  declaring  against  the 
maker  of  a  note  on  his  written  undertaking,  and  also  against 
another  party  on  a  verbal  promise  to  pay  the  same  note,  is  not 
demurrable  on  the  ground  of  Improperly  uniting  two  causes  of 
action. 

Appeal  from  Superior  Court,  King  County. — Hon.  E. 
D.  Benson^  Judge.    Reversed. 

E.  C.  Million,  for  appellant. 
Allen  &  Allen,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

FuLLEBTON^  J. — The  appellant,  who  was  plaintiff  be- 
low, brought  this  action  against  the  defendant  and  re- 
spondent to  recover  upon  a  promissory  note.  The  com- 
plaint alleged  that  the  defendant,  the  Skookum  Box 
Factory,  made  and  delivered  to  the  partnership  of  Howard 
&  Butler  its  certain  promissory  note  for  the  sum  of  $500 ; 
that  before  the  maturity  of  said  note,  the  said  partnership, 
for  value,  indorsed  and  delivered  the  note  to  appellant; 
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that  after  the  note  became  due,  the  defendant,  the  Skookam 
Box  Factory,  sold  and  delivered  certain  of  its  personal 
property  to  the  respondent,  the  Skookmn  Box  &  Lumber 
Company,  and,  as  part  of  the  purchase  price  of  said  per- 
sonal property,  the  respondent  "verbally  and  orally  prom- 
ised the  said  Skookum  Box  Factory  and  agreed  with  it 
to  pay  the  note  sued  upon  herein;  and  that  said  agree- 
ment to  pay  said  note  was  not  in  writing,  but  was  part  of 
the  consideration  of  the  sale  and  delivery  of  said  property 
as  aforesaid;"  that,  in  pursuance  of  said  agreement,  the 
Skookum  Box  &  Lumber  Company  made  a  partial  pay- 
ment upon  said  note,  to-wit,  $20,  but  refuses  to  make  any 
further  payments  thereon,  and  said  note  is  now  due  and 
unpaid.  Judgment  is  demanded  against  both  the  defend- 
ant and  respondent  for  the  balance  due  upon  the  note. 
The  respondent  demurred  to  the  complaint  on  the  grounds 
that  no  cause  of  action  is  stated  against  it,  that  two  causes 
of  action  have  been  improperly  united,  and  that  there  is  a 
defect  of  parties  defendant.  The  court  below  sustained 
the  demurrer,  and,  the  appellant  electing  to  stand  upon  his 
complaint,  judgment  of  dismissal  and  for  costs  in  favor 
of  the  respondent  was  entered.  From  that  judgment  this 
appeal  is  taken.  The  record  does  not  disclose  upon  which 
of  the  grounds  stated  the  court  below  sustained  the  de- 
murrer, but  it  is  urged  here  by  the  respondent  that  the 
promise  alleged  cannot  be  enforced,  because  it  is  within 
the  statute  requiring  every  special  prontiise  to  answer  for 
the  debt,  default,  or  misdoings  of  another  to  be  in  writing 
and  signed  by  the  party  to  be  charged  therewith  (BaL 
Code,  §  4576,  subd.  2;  1  Hill's  Code,  §  2432)  ;  and  the 
industrious  counsel  have  collected*  many  eases  holding  for 
and  against  the  proposition. 

Perhaps  few  questions  have  occasioned  more  contro- 
versy, or  given  rise  to  more  nice  and  shadowy  distinctions, 
than  those  arising  out  of    this  branch  of    the  statute  of 
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frauds.  The  cases  on  the  subject  are  in  hopeless  conflict, 
and  every  attempt  heretofore  made  to  classify  them,  or  to 
draw  from  them  a  rule  that  might  be  a  guide  to  future 
decisions,  seems  rather  to  have  furnished  new  grounds  for 
controversy  than  to  put  the  question  at  rest.  The  classifi- 
cation made  by  Kent,  C.  J.,  in  Leonard  v.  Vredenburgh, 
8  Johns.  29  (6  Am.  Dec.  317),  is  justly  celebrated;  but 
the  authority  of  his  great  name  was  not  sufficient  to  pre- 
vent, even  in  the  state  where  the  decision  was  promulgated, 
inharmonious  and  conflicting  decisions.  Poiand^  C.  J., 
in  FvJlmn  v.  Adams,  37  Vt.  891,  a  case  decided  in  1864, 
said: 

"The  question,  whether  the  defendant's  promise  was 
valid  without  writing,  opens  the  door  to  an  examination 
to  an  almost  endless  extent  of  judicial  discussion  and  de- 
termination, both  in  England  and  this  country,  and  we 
can  hardly  hope  to  do  more  than  to  add  another  decision 
to  the  long  line,  which  may  serve  to  perplex  future  ex- 
plorers into  the  true  extent  and  meaning  of  this  section 
of  this  ancient  statute." 

In  the  more  than  a  third  of  a  century  that  has  elapsed 
since  that  decision  was  rendered,  the  difficulties  then  felt 
and  expressed  by  the  learned  chief  justice  have  grown  no 
less ;  and  today  it  would  seem  there  were  no  classes  of  oral 
promises,  based  upon  a  consideration  the  execution  of 
which  will  extinguish  the  debt  of  another,  which  a  litigant 
may  not  contend  to  be  either  within  or  without  the  statute, 
as  may  suit  his  interests,  and  be  able  to  back  his  conten- 
tion by  a  formidable  array  of  authorities.  But  these  ob- 
servations are  made,  not  so  much  for  the  purpose  of  show- 
ing the  inutility  of  attempting  to  distinguish  the  cases 
cited  by  counsel  in  this  case,  as  to  emphasize  the  import- 
ance of  our  adhering  to  our  own  decisions  so  far  as  we 
have  concluded  the  question  presented,  and  thus,  at  least, 
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preserve  Tiniformity  in  the    law  within  our  own    juris- 
diction. 

Unless  the  distinction  suggested  by  the  learned  counsel 
for  the  respondent  exists  between  the  case  at  bar  and  our 
former  adjudications,  we  have  held  that  promises  of  the 
character,  and  founded  upon  the  consideration,  of  the  one 
set  out  in  the  complaint,  are  not  within  the  statute  of 
frauds.  Don  Yook  v.  Washington  Mill  Co,,  16  Wash.  459 
(47  Pac.  964) ;  McKenzie  v.  Puget  Sound  National  Bank, 
9  Wash.  442  (37  Pac.  668,  43  Am.  St.  Rep.  844) ;  Ord- 
way  V.  Downey,  18  Wash.  412  (61  Pac  1047,  63  Am.  St 
Rep.  892)  ;  Silsby  v.  Frost,  3  Wash.  T.  388  (17  Pac.  887). 

The  distinction  suggested  is,  that  in  the  present  case 
it  clearly  appears  that  the  old  debt  was  not  discharged  by 
the  new  promise,  while  in  each  of  the  cited  cases,  although 
it  does  not  affirmatively  appear,  the  inference  is  that  the 
old  debt  was  discharged  by  the  new  promise.  Conceding 
that  there  is  this  difference  between  the  cases,  we  do  not 
think  it  ought  to  be  held  to  affect  the  liability.  The  rule, 
as  we  have  announced  it,  is  not  founded  upon  the  principle 
of  novation ;  it  has  for  its  basis  a  new  consideration,  mov- 
ing from  the  promisor  to  the  promisee,  creating  a  liability 
on  the  part  of  the  promisor  to  pay  the  beneficiary  of  the 
promise  in  any  event,  and  irrespective  of  any  debt  due 
from  the  promisee  to  such  beneficiary.  While  the  debt  of 
the  promisee  to  the  beneficiary  may  be  the  inducement 
which  leads  to  the  agreement  between  the  promisor  and 
the  promisee  that  the  obligation  due  from  the  one  to  the 
other  shall  be  discharged  by  the  payment  to  the  beneficiary, 
such  debt  forms  no  part  of  the  consideration  for  the  prom- 
ise. The  promisor  but  agrees  to  pay  his  own  debt,  and  he 
ought  not  to  be  held  to  be  relieved  from  it  simply  because 
by  so  doing  he  incidentally  extinguishes  the  debt  of  an- 
other. Such  seems  to  be  the  conclusion  of  the  better  con- 
sidered cases.     See  Leonard  v.  Vredenburgh,  supra;  Lee 
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V.  Newman,  55  Miss.  365 ;  Muller  v.  Riviere,  59  Tex.  640 
(46  Am.  Rep.  291) ;  White  v.  Rintoul,  108  K  Y.  222  (15 
N.  E.  318). 

The  next  objection  is  that  two  causes  of  action  have 
been  improperly  united.  It  is  insisted  that  the  complaint 
states  one  cause  of  action  against  the  defendant,  based 
upon  the  note,  and  another  and  different  cause  of  action 
against  the  respondent,  based  upon  an  oral  promise,  made 
long  subsequent  to  the  date  of  the  note,  to  pay  the  debt; 
that  these  promises  are  separate  and  distinct  and  constitute 
different  contracts,  the  former  affecting  the  defendant 
only,  and  the  latter  only  the  respondent.  The  complaint 
alleges  that  the  respondent  "verbally  and  orally^'  promised 
and  agreed  to  pay  the  note  sued  upon.  Such  a  promise, 
when  obligatory,  binds  the  promisor  upon  the  instrument 
which  he  agrees  to  pay  to  the  same  extent  that  it  would 
had  the  promise  been  reduced  to  writing  and  indorsed 
upon  the  instrument  itself.  It  is  true  the  promise  is 
separate  and  distinct  from  the  promise  of  the  maker  of 
the  note  and  constitutes  a  new  contract;  but  it  is  not 
different  in  this  respect  from  that  of  a  subsequent  indorser 
or  guarantor  of  a  note.  By  the  promise  the  respondent 
became  separately  liable  upon  the  note ;  and,  without  con- 
sidering what  would  be  the  rule,  independent  of  the  stat- 
ute, we  think  §  4836,  Bal.  Code  (2  Hill's  Code,  §  146), 
determines  the  question: 

"Persons  severally  liable  upon  the  same  obligation  or 
instrument,  including  the  parties  to  bills  of  exchange  and 
promissory  notes,  may  all,  or  any  of  them,  be  included  in 
the  same  action,  at  the  option  of  the  plaintiff." 

See,  also,  Main  v,  Johnson,  7  Wash.  321  (35  Pac.  67). 

This  view  renders  it  unnecessary  to  discuss  the  question 
of  defect  of  parties.  The  judgment  of  the  court  below  is 
reversed,  and  the  cause  remanded  with  instructions  to 
overrule  the  demurrer. 

Gordon,  C.  J.  and  Dunbab  and  Keavis,  JJ.,  concur. 
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[No.  2045.    Decided  September  24, 1898.] 

G.  A.  BfKNTZEB»  Appellant,  v.  Twtkak  Abbott  et  al^  RespondetUi. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon.  Thokas 
Cabrot.t.,  Judge.    Reversed. 

R.  F.  Laffoon,  for  appellant. 
T.  O.  Abbott,  for  respondents. 

Peb  CnBiAM. — We  do  not  think  that  any  error  was  committed 
by  the  court  in  allowing  the  amendments  complained  of  by  the 
appellant,  but  an  investigation  of  the  testimony  introduced  at 
the  trial,  by  reason  of  its  conflicting  character,  renders  a  detei^ 
mination  somewhat  difficult  We  are  inclined  to  think,  however, 
that  the  substance  of  the  agreement  of  the  parties  was  that  no 
deficiency  Judgment  should  be  obtained  by  Mentzer  against 
Abbott  and  wifOi  and  that  both  parties  acted  upon  this  agree- 
ment, and  that  the  object  of  Mentzer  in  bringing  this  action  of 
foreclosure  was  to  escape  the  possibiliiy  of  other  liens  attaching 
to  the  land  as  prior  liens.  We  think  that  he  was  entitled  to  this 
foreclosure,  and  that  the  court  erred  in  dismissing  the  proceed- 
ings. In  fact,  the  record  shows  that  the  respondent  Abbott  con- 
sented to  the  foreclosure  during  the  trial. 

The  Judgment  of  the  court  will  therefore  be  reversed  and  the 
cause  remanded,  with  instructions  to  foreclose  the  mortgage  as 
prayed  for,  and  to  declare  the  mortgage  a  prior  lien  upon  the 
land,  and  the  usual  Judgment  will  be  entered,  with  the  exception 
that  the  plaintiff  will  not  be  entitled  to  any  deficiency.  Neither 
party  to  recover  costs  in  this  court. 


[No.  31 10.    Decided  October  21, 1898.] 

The  State  of  Washington.  Respondent,  v.  Jambs  Pkbot  Mqbqah, 

Appellant. 

Appeal    from    Superior   Court.   Walla  Walla   County. — Hon. 
Thomas  H.  Bbents,  Judge.    Affirmed. 

Edgar  Lemman,  Tor  appellant 

F.  B.  Sharpstein,  Prosecuting  Attorney,  and  O.  M.  Rader,  for 
respondent. 
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Peb  Cubiam. — ^The  errors  assigned  by  appellant  all  depending 
upon  the  testimony  in  the  case,  and  there  being  no  statement  of 
facts  brought  to  this  court,  the  Judgment  will  be  affirmed. 


(No  3067.    Decided  October  25, 1898.] 

State  of  Washington,  on  the  Relation  of  I.  N.  Fleisohner  et  ol., 
V.  SuFEBioB  Ck>xnrr  of  Spokane  (Bounty  and  Whuam  M.  Rm- 
path. 

obioinal  application  fob  pbohibition. 

Samuel  R,  Stern,  and  Charles  P.  Lund,  for  relator. 
Scott  d  Roaaloto,  for  respondents. 

Feb  Cubiam. — ^Application  to  prohibit  the  superior  court  of 
Spokane  county  from  entertaining  jurisdiction  of  an  appeal  from 
a  judgment  before  a  justice  of  the  peace. 

It  is  admitted  that  the  notice  of  appeal  from  the  judgment 
was  served  before  the  same  was  filed.  This  fact  appearing,  upon 
the  authority  of  State  ex  rel.  Alladio  v,  Superior  Court,  17  Wash. 
64  (48  Pac.  738).  the  peremptory  writ  of  prohibition  will  issue. 


iNo.  2971.    Decided  November  18, 1898.] 

The  State  of  Washinoton  on  the  Relation  of  John  P.  Fay, 
Appellant,  v.  C.  M.  Eastebdat,  Respondent. 

Appeal  from  Superior  Court,  King  County. — ^Hon.  Obanob 
Jacobs,  Judge.    Affirmed. 

John  P.  Fay,  for  appellant 

TTiOTnas  M  Vance,  and  Fred  Rice  Rowell,  for  respondent 

Peb  Cubiam. — ^The  court  being  of  the  opinion  that  this  case 
falls  within  State  ex  rel,  McReavy  v.  Burke,  8  Wash.  412,  and 
State  ex  rel.  Hewlett  v.  Cheetham,  19  Wash.  380  (53  Pac.  849 )» 
the  judgment  is  affirmed. 
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[No.  3046.    Decided  November  21, 189&] 

The   State   of   Washutgton,    Respondent,   v.    Habbt    Hewsoit, 

Appellant. 

Appeal  from  Superior  Court,  Slcagit  County. — ^Hon.  Jesse  P. 
HouBEB,  Judge.    Affirmed. 

/.  (7.  WauoK  for  appellant 

I.  E.  Schrauger,  Prosecuting  Attorney   iB.  O,  MilUon  and 
E.  P.  Barker,  of  counsel),  for  The  State. 

Per  Curiam. — ^The  defendant  was  conyicted  of  grand  larceny 
and  has  appealed.  The  only  question  raised  is  that  the  eridence 
was  insufficient  to  Justify  a  conviction.  A  motion  was  made  for 
a  non-suit  at  the  close  of  the  plaintiff's  case  and  was  renewed  in 
substance  at  the  conclusion  of  the  trial.  It  is  contended  that  the 
evidence  is  insufficient  to  sustain  the  charge  that  the  defendant 
took  the  goods  in  question  or  to  show  that  their  value  exceeded 
thirty  dollars.  A  great  many  witnesses  testified  upon  the  trial, 
and  the  testimony  is  voluminous  and  conflicting.  After  reading 
it,  we  are  satisfied  that  the  verdict  should  not  be  disturbed,  and 
the  Judgment  is  affirmed. 


[No.  3081.    Decided  NoYember  22, 1898.] 

20b  710  L.   K.   MoNFOBT,   Appellant,   v.   Agnes   McDonough   et  al..  Re- 

f20    431  ^     ^ 

—  8pondent8. 

Appeal  from  Superior  Court,  Spokane  County. — Hon.  LiEakdeb 
H.  Pbatheb,  Judge.    Reversed. 
W.  J,  Thayer,  for  appellant. 

Per  Curiam. — Appeal  from  a  Judgment  of  non-enit  rendered 
by  the  superior  court  oi  Spokane  county. 

The  case  involves  the  point  whether  an  oral  authority  to  an 
agent  to  sign  an  agreement  for  the  sale  of  realty  is  sulBcient 

The  question  is  squarely  decided  in  Carstens  v,  McReavy,  1 
Wash.  559  (25  Pac.  471),  and,  on  the  authority  of  that  case,  the 
Judgment  must  be  reversed. 
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LNo.  3001.    Decided  November  26, 1898.1 

J.  N.  Jones  et  ah,  Respondents,  y.  J.  G.  Wauoh,  Appellant 

Appeal  from  Superior  Court,  Skagit  County. — Hon.  Jesse  P. 
HousEB,  Judge.    Affirmed. 

/.  (7.  Waugh  (E.  C.  Million,  of  counsel),  for  appellant 
Chamhers  d  Bmith,  for  respondents. 

Per  Cubiam. — ^Thls  action  was  brought  to  enforce  a  lien  on 
shingle  bolts  for  the  sum  of  $17.60  due  each  of  the  plaintiffs,  and 
the  defendant  has  appealed,  alleging  that  the  evidence  is  insuf- 
ficient to  sustain  the  claims;  but,  after  an  examination  of  it,  we 
think  the  Judgment  should  be  affirmed. 

ON  PETITION  FOK  BEHEiJtlNe,  DEOEMBEB  31,  1898. 

Peb  Curiam. — ^The  petition  for  rehearing  in  this  case  is  so 
manifestly  discourteous  and  unprofessional  that  it  would  justly 
subject  the  attorneys  who  presented  it  to  the  penalty  of  disbar- 
ment, were  it  not  that  a  consideration  of  the  whole  petition 
reveals  the  fact  that  the  offensive  portion  is  more  attributable 
to  inexperience  and  ignorance  of  the  well  settled  rules  of  conduct 
which  govern  attorneys  in  their  relations  with  courts  than  to  an 
actual  intent  to  be  contemptuous. 

The  petition  will  therefore  be  stricken  from  the  files  without 
further  consideration. 


[No.  2702.    Decided  December  5, 1898.] 

Ella  Hat  et  ah.  Respondents,  v.  Oregon  Improvement  Company, 

Appellant. 

Appeal   from   Superior   Court,   King   County. — Hon.    Orange 
Jaoobs,  Judge.    Reversed. 

Burleigh  d  Piles,  for  appellant 

John  E.  Humphries,  W.  E,  Humphrey,  and  E,  P.  Edsen,  for 
respondents. 


712  POWERS  V.  SLAGHT. 


Opinion  Per  Onriam.  [20  Wash. 


Peb  Curiam. — The  questions  presented  in  this  case  are  the 
same  as  those  which  were  submitted  in  the  case  of  Hughes  v. 
Oregon  Improvement  Company,  ante,  p.  294.  The  issues  are  sim- 
ilar and  the  evidence  is  practically  the  same  as  was  the  eridence 
in  that  case,  and  for  the  reasons  assigned  in  the  opinion  therein, 
the  judgment  is  reversed  and  the  cause  remanded,  with  direc- 
tions to  enter  judgment  in  favor  of  appellant. 

DuKBAB,  J. — ^For  the  reasons  expressed  in  dissenting  opinion 
in  Mary  Hughes  et  al.  v,  Oregon  Improvement  Co.,  ante,  p.  294, 
I  dissent. 

Reavis,  J.,  dissents. 


[No.  2970.    Decided  December  5, 1898.] 
NoBTHERiT   Pacific   Railway   Company,   Appellant,   v    JoHir  H. 

Needham  et  al.,  Respondents. 

Appeal  from  Superior  Court,  Yakima  County. — Hon.  John  B. 
Davidson,  Judge.    Affirmed. 

Whitson  d  Parker,  and  Stephens  d  Bunn,  for  appellant 

Peb  Curiam. — This  case  falls  within  the  rule  of  Moore  v.  Cor- 
mode,  ante,  p.  305,  and  is  accordingly  affirmed. 


[No.  3042.    Decided  December  5.  1898.1 

William   L.   Powers   et  al..  Appellants,   v.   Jacob   Slaght,  Bt- 

spondent. 

Appeal  from  Superior  Court,  Whitman  County. — Hon.  Wuxum 
McDonald,  Judge.    Affirmed. 

Stephens  d  Bunn  (James  B.  Kerr,  of  counsel),  for  appellants. 
Wym^n  d  Neill,  and  W.  E.  McCroskey,  for  respondent 

Peb  Cubiam. — This  case  falls  within  the  rule  of  Jfoore  v.  Cor- 
mode,  ante,  p.  305,  and  is  accordingly  affirmed. 


I 
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Dec.  1898.]  OpiDion  Per  Curiam. 


I  No.  3124.    Decided  December  5,  1898.] 

J.  M.  Moore,  Appellant,  v.  D.  B.  Stone  et  ah,  Respondents. 

Appeal  from  Superior  Court,  Garfield  County. — Hon.  Thomas 
H.  Brents,  Judge.    Affirmed. 

James  B,  Kerr,  and  Stephens  d  Bunn,  for  appellant 
Qose  d  Kuykendall,  and  Tweedy  d  Jetoett,  for  respondents. 

Per  Curiam. — This  case  falls  within  the  rule  announced  by 
this  court  in  Moore  v,  Cormode,  ante,  p.  305,  and  Is  accordingly 
affirmed. 


[No.  3094.    Decided  December  12,  189,8.] 

The  Columbia  In^^estment  Company,  a  Corporation,  Appellant, 
v.  City  of  Spokane  et  al.,  Respondents. 

Appeal  from  Superior  Court,  Spokane  County. — Hon.  William 
E.  Richardson,  Judge.    Affirmed. 

W.  H,  Plummer,  Danson  d  Huneke,  and  W.  J.  Thayer,  for 
appellant. 

A.  O    Avery,  C.  8.   Voorhees,  and  Reese  H.  Voorhees,  for 
respondents. 

Per  Curiam. — ^For  the  reasons  assigned  in  the  case  of  Hec^h 
17.  McCrea,  ante,  p.  342,  the  Judgment  is  affirmed. 


[No.  3101.    Decided  December  12, 1808.] 

Frank  P.   Hogan,  Appellant,  v.   City  op   Spokane  et  al..  Re-    1 20c  Tis 

spondents. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon  William 
B.  Richardson,  Judge.    Affirmed. 

Jones,  Belt  d  Quinn,  for  appellant. 

A.  G.  Avery,  C.  8.  Voorhees,  and  Reese  H.  Voorhees,  for 
respondents. 
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Opinion  Per  Gariam.  [20  Wash. 

Peb  Curiam.— For  the  reasons  assigned  in  the  case  of  Heath 
V.  McCrea,  ante,  p.  342,  the  Judgment  is  affirmed. 


[No.  3019.    Decided  December  16, 1898.] 

Charles   Hopkins,   Appellant,   v.   John   Parkinson   et   oZ..   Re- 
spondents. 

Appeal  from  Superior  Court,  King  County. — ^Hon.  E.  D. 
Benson,  Judge.    Affirmed. 

Donworth  d  Howe,  and  M,  Qilliam,  for  appellant 

George  E.  de  Steiguer,  and  Will  H.  Thompson,  for  respondents. 

Per  Curiam. — ^An  examination  of  the  pleadings  in  this  case 
and  of  the  testimony  submitted  convinces  us  that  the  judgmoit 
rendered  was  right    It  will  therefore  be  affirmed. 


[No.   3044.    Decided  December  16,  1898. 1 
CiTT  OF  Seattle,  Appellant,  v.  D.  K.  Baxter,  Respondent. 

aubTu  Appeal  from  Superior  Court,  King  County. — Hon,  Wiluam 

gQ  714  Hickman  Moore,  Judge.    Affirmed. 

Ou«2 

***  Pratt  d  Riddle  (W.  E,  Humphrey,  of  counsel),  for  appellant 

Harrison  Bosttoick  {John  E,  Humphries,  of  counsel),  for 
respondent. 

Per  Curiam. — This  appeal  presents  but  two  questions  for 
determination.  The  first  relates  to  a  ruling  of  the  court  which 
permitted  the  defendant  to  file  an  amended  answer.  The  grant- 
ing or  refusing  to  grant  an  amendment  rests  in  the  sound  dis> 
cretion  of  the  court  {Barnes  v.  Packtoood,  10  Wash.  50,  38  Pac 
867),  and  we  do  not  think  that  its  discretion  was  abused  in  the 
present  case.  •- 

The  second  question  is  whether  a  wife  is  a  necessary  party  to 
an  action  brought  to  foreclose  an  assessment  lien.    The  affirms- 
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J  an.  1899.  ]  Opinion  Per  Curiam. 


tive  of  this  question  is  too  well  settled  in  this  state  to  admit  of 
present  discussion.  Littell  d  Smythe  Mnfg,  Co,  v.  Miller,  3  Wash. 
480  (28  Pac.  1035);  Sagmeiater  v.  Fo88,  4  Wash.  320  (30  Pac.  80, 
744);  Parke  v,  Seattle,  8  Wash.  78  (35  Pac.  594);  Brotton  v. 
Langert,  1  Wash.  73  (23  Pac.  688). 

Affirmed. 


INa  3191.    Decided  Janaary  21 ,  1899.1 
LucT  A.  BoARDMAN  et  ah,  AppellantBy  v.  City  of  Spokane  et  at,,  ■  ^^  ,  - 
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Respondents,  ^^  7^ft 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon  William 
E.  Richardson,  Judge.    Affirmed. 

Lewis  d  Letois,  for  appellants. 
A.  G.  Avery,  for  respondents. 

Per  Curiam. — ^The  allegations  of  error  in  this  case  are  (1) 
That  a  writ  of  review  was  not  the  proper  remedy;  and  (2)  that 
eyen  though  the  writ  was  a  proper  one,  the  record  did  not  show 
such  a  state  of  facts  as  under  the  law  would  entitle  the  plaintiffs 
to  any  relief. 

Without  passing  on  the  first  proposition,  we  are  satisfied  that 
under  the  law  as  announced  by  a  long  line  of  recent  decisions 
on  the  subject  of  street  assessments,  the  judgment  in  this  case 
was  correct.    It  will,  therefore,  be  affirmed. 


fNo.  3193.    Decided  Janaary  21, 1899.1 

Johanna  C.  Saling  et  al..  Appellants,  v.  City  of  Spokane  et  al.. 

Respondents. 

Appeal  from  Superior  Court,  Spokane  County. — Hon  William 
B.  Richardson,  Judge.    Affirmed. 

Lewis  d  Lewis,  for  appellants. 
A,  Q,  Avery,  for  respondents. 
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37    467. 


Opinion  Per  Curiam.  [20  Waah. 


Per  Cubiam. — ^Wlth  one  exception  the  questions  involyed  In 
this  case  are  the  same  as  those  involved  in  No.  3191,  BoardmtM 
V.  Spokane,  just  decided.  But  in  view  of  the  late  decisions  of 
this  court  on  this  subject,  the  judgment  will  be  in  all  respects 
affirmed. 


[Na  3120.    Decided  February  7,  1890.] 

W.  A.  Yak  Dusen,  Appellant^  v.  Daniel  Kelleheb  et  al^  RC' 

apondents. 

Appeal  from  Superior  Ck)urt,  King  County. — ^Hon.  Whxiam 
Hickman  Moobb,  Judge.    Appeal  dismissed. 

Elwood  Harshman,  for  appellant 

Bausman,  Kelleher  d  Efnory,  for  respondents. 

Feb  Curiam. — ^At  the  hearing  of  this  cause  a  motion  was  made 
by  respondents  to  dismiss  the  appeal  for  want  of  jurisdlctioiL 
The  judgment  appealed  from  was  rendered  on  the  4th  of  May, 
1898.  Notice  of  appeal  was  served  on  May  18,  1898,  but  not  filed 
until  June  1,  1898.  The  appeal  bond  was  served  on  May  18,  1898, 
and  filed  June  1,  1898.  Section  4  of  the  appeal  act  of  1893  (Ses- 
sion Laws,  p.  121,  Bal.  Code,  S  6503),  requires  the  notioe  of 
appeal  to  be  filed  within  five  days  after  service.  Section  6  of  the 
same  act  (Laws  1893,  p.  122,  Bal.  Code,  9  6505)  provides  that  an 
appeal  shall  not  become  effectual  for  any  purpose,  unless  the 
appeal  bond  be  filed  with  the  clerk  of  the  court  within  five  days 
after  the  notice  of  appeal  is  given  or  served.  These  requirements 
have  been  held  to  be  jurisdictional.  Hibbard  v.  Delanty.  ante^ 
p.  539. 

The  motion  must  prevail  and  the  appeal  is  dismissed. 


INDEX, 

ABATEMENT  AND  RBVIVAL. 

Another  Action  Pending — Identity  of  Causes,  An  order  of 
the  trial  court  abating  an  action  until  the  trial  of  a  Bub- 
sequent  action  between  other  parties,  which  inyolves  a 
portion  only  of  the  property  involyed  in  the  action 
abated,  is  erroneous. — Hall  v.  Woolery 440 

ACCESSORIES.    See  Cbiminal  Law,  12. 

ACCOUNTING.    See  PucADmo,  8. 

ACTIONS. 

Champerty  as  a  Defense.  A  champertous  contract  can  be 
set  up  as  a  defense  only  in  an  action  in  which  the  agree- 
ment itself  is  sought  to  be  enforced. — BtrauhBllsivorth 
Mfg.  Co.  V.  Cain 361 

See  Bills  and  Notes,  4;  Cloud  ov  Ttclb;  Fraud.I. 

ACT  OF  GOD.    See  Cabbdebs,  7. 

AFFIDAVITS.    See  Appeal,  9,  31. 

ALIENATING  AFFECTIONS.     See   Evidenob,   11-13;    Hus- 
band AND  Wife,  6,  6. 

AMENDMENT.    See  Appeal,  13,  22. 

APPEAL. 

1.  Notice.  A  second  notice  of  appeal  may  be  given  and  the 
appeal  perfected  thereunder,  without  a  formal  order  of 
dismissal  of  an  appeal  attempted  under  a  prior  notice. — 
Sligh  V.  Shelton  Southtoestern  R.  R.  Co 16 

2.  Objections  to  Bond — When  to  he  Raised.  Objection  to  an 
appeal  bond,  because  the  Justification  of  the  sureties  is 
technically  defective,  cannot  be  raised  for  the  first  time 

in  the  appellate  court — Id 16 

3.  Briefs — References  to  Transcript.  Reference  in  a  brief 
to  the  pages  of  the  transcript,  as  required  by  the  court 
rules,  is  not  necessary,  when  the  case  was  disposed  of 
upon  a  motion  to  strike  portions  of  the  complaint  and 
upon  a  demurrer  to  the  complaint,  and  the  brief  contains 
the  substance  of  both. — Id 16 
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4.  Same — New  Paints  Cannot  be  Raised  in  Supplemental 
Briefs.  The  fact  that  a  creditor's  bill  against  a  receiYer 
does  not  allege  leave  of  court  to  sue,  being  a  purely  tech- 
nical objection  which  was  not  relied  on  in  the  lower 
court  nor  in  respondents'  original  brief,  although  a  de- 
murrer for  want  of  sufficient  facts  had  been  interposed 
against  the  complaint,  cannot  be  raised  in  a  supple- 
mental brief  which  is  filed  under  the  rule  permitting  the 
citing  of  additional  authorities  to  sustain  points  raised 

in  the  regular  brief. — Id U 

5.  Amount  in  Controversy.  Under  art.  4,  §  4,  of  the  consti- 
tution, prohibiting  appellate  jurisdiction  in  actions  for 
the  recovery  of  money,  where  the  amount  in  controversy 
is  less  than  |200,  the  consolidation  of  a  number  of  actions 
by  different  plaintiffs  against  the  same  defendant,  the 
amounts  involved  in  each  case  being  less  than  $200,  will 
not  invest  the  supreme  court  with  Jurisdiction  of  an 
appeal  from  the  Judgments  rendered,  although  their  ag- 
gregate sum  is  largely  in  excess  of  $200,  where  each 
plaintiff  had  a  distinct  and  separate  cause  of  action,  and 
could  not  recover  unless  he  showed  that  he  was  individu- 
ally entitled  to  a  Judgment— Oarneau  v.  Port  Blakely 
Mill  Co 97 

6.  Record — Delay  in  Preparation.  A  motion  to  strike  ap- 
pellants' brief,'  because  the  latter  had  not  caused  the 
clerk  of  the  lower  court  to  prepare  or  certify  a  transcript 
of  the  record  on  appeal  at  the  time  the  briefs  of  the  pai^ 
ties  were  prepared,  will  be  denied,  where  the  respondent 
did  not  move  against  the  record  on  that  ground,  or  make 
any  attempt  to  procure  its  preparation  at  an  earlier  date, 
and  there  is  no  showing  that  injury  resulted  therefrom. 

— Maxwell  V.  Orifflth lOS 

7.  Bond  Conditioned  for  Costs  and  Supersedeas — Sufficiency, 
A  bond  for  $200  conditioned  both  as  a  stay  bond  and  a 
cost  bond  on  appeal  is  insufficient  to  confer  Jurisdiction 
on  the  supreme  court,  under  Laws  1893,  p.  122,  S§  6,  7 
(Bal.  Code,  §§  6505,  6506),  which  provide  that  an  appeal 
bond  in  the  penalty  of  |200,  conditioned  for  the  payment 
of  costs  and  damages,  must  be  given;  and,  in  case  a  stay 
of  proceedings  is  sought,  the  bond,  where  the  appeal  is 
from  a  final  Judgment  for  the  recovery  of  money,  shall 
be  in  a  penalty  double  the  amount  of  the  damages  and 
costs  recovered  in  such  Judgment,  and  in  other  cases 
shall  be  in  such  penalty,  not  less  than  two  hundred  dol- 
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lars,  as  a  Judge  of  the  superior  court  shall  prescribe. — 
Pierce  v,  Willehy 129 

8.  Contempt  Proceedings — Appeal — Necessity  for  Bond, 
Proceedings  against  defendant  as  for  contempt,  in  refus- 
ing to  obey  the  order  of  the  court  compelling  him  to  pay 

^  alimony  upon  a  decree  of  divorce,  do  not  constitute  a 
criminal  action ;  hence  the  failure  to  give  an  appeal  bond 
upon  an  appeal  from  an  order  adjudging  the  appellant  in 
contempt  is  not  warranted  by  Laws  1893,  p.  122,  §  6  (Bal. 
Code,  S  6505),  which  provides  that  no  bond  shall  be  re- 
quired when  the  appeal  is  taken  by  a  defendant  in  a 
criminal  action. — State  ex  rel.  Oeiger  v.  Oeiger 181 

9.  Record  on  Appeal — Affidavits,  Affidavits  submitted  to 
the  trial  court  in  support  of  a  motion  for  a  new  trial  will 
not  be  considered  on  appeal,  when  not  incorporated  in  a 
bill  of  exceptions  or  statement  of  facts. — State  v.  Ander- 
son  198 

10.  RevietD  of  Instructions — Exceptions  Necessary.  Error 
in  the  giving  and  refusing  of  instructions  must  be  ex- 
cepted to,  in  order  to  secure  a  review  on  appeal. — Id. . . .  198 

11.  Failure  to  Keep  Tender  Good — When  Harmless  Error. 
In  an  action  for  personal  injuries,  the  failure  of  plaintiff 
to  keep  a  tender  good  of  moneys  received  by  him  under  a 
release  of  injuries  fraudulently  obtained  is  not  preju- 
dicial error,  when  the  amount  recovered  exceeded  the 
amount  paid  for  the  release  and  the  latter  amount  was 
credited  by  the  Jury  upon  the  gross  amount  of  damages 
awarded  by  them. — Malmstrom  v.  Northern  Pacific  Ry. 

Go 195 

12.  Time  of  Filing  Bond.  When  an  appeal  bond  had  been 
filed  within  the  time  prescribed  by  statute,  but  had  not 
been  marked  filed  by  the  clerk  tiU  after  the  expiration 
of  the  prescribed  time,  because  the  filing  fee  had  not  been 
paid  through  misapprehension  on  the  part  of  appellant's 
counsel,  the  appeal  should  not  be  dismissed,  as  it  shows 
a  substantial  compliance  with  the  statute. — First  Na- 
tional Bank  v.  Hatfield 224 

13.  Effect  of  Reversal— Right  to  Amend  Pleadings.  Where 
a  cause  is  reversed  and  remanded  for  further  proceed- 
ings not  inconsistent  with  the  decision  on  appeal,  the 
matter  of  allowing  amendments  to  the  pleadings  remains 
within  the  discretion  of  the  trial  court. — Interstate  Sav- 
ings d  Loan  Ass*n  v.  Knapp 225 
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14.  Sufficiency  of  Evidence— Burden  of  Proof.  Error  of  the 
trial  court  in  imposing  the  burden  of  proof  on  defend- 
ant, though  unappealed  from  by  defendant,  cannot  be 
taken  advantage  of  by  plaintiff's  contending  on  appeal 
that,  under  the  ruling  of  the  trial  court,  sufficient  proof 
had  not  been  made  by  defendant. — Bellingham  Bay  Imp. 
Co.  V.  New  Whatcom 281 

15.  Comment  on  Evidence— Misconduct  of  Judge.  Under 
art  4,  9  16,  of  the  constitution,  which  proyides  that 
"Judges  shall  not  charge  juries  with  respect  to  matters 
of  fact,  nor  comment  thereon,"  it  is  reversible  error  for 
the  court,  though  requested  by  the  Jury  because  of  a  disa- 
greement as  to  their  recollection  of  the  testimony,  to 
state  to  the  Jury  that  his  notes  showed  that  a  witness 
testified  to  a  certain  fact,  and  that  he  did  not  recall 
whether  he  testified  to  a  certain  other  fact  concerning 
which  the  Jury  requested  information. — State  v.  Hyde...  2S4 

16.  Objections  not  Raised  Belov) — Admission  of  Evidence. 
Where  secondary  evidence  of  marriage  has  been  received 
without  objection  at  the  trial,  it  cannot  be  urged  on 
appeal  that  the  best  evidence  should  have  been  required. 

— State  V.  McGilvery 240 

17.  Uew  Trial — Review  on  Appeal.  An  order  granting  a  new 
trial  is  reviewable  on  appeal,  although  no  abuse  of  the 
discretion  of  the  trial  court  is  shown,  when  such  order 
is  based  solely  upon  an  error  of  law. — Dunkle  v.  Spokane 
Falls  d  N.  Ry.  Co 254 

18.  Examination  of  Sureties  on  Bond — Record.  The  testi- 
mony of  sureties  upon  an  appeal  bond,  taken  on  the 
court's  examination  as  to  their  qualifications,  under  BaL 
Code,  §  6510  (Laws  1893,  p.  128,  6  11).  need  not  be  re- 
duced to  writing  and  attached  to  the  Judge's  certificate, 
in  the  absence  of  a  motion  by  the  party  aggrieved  to 
have  a  record  made  thereof. — Hyatt  v.  Lewis SOS 

19.  Briefs — Reference  to  Transcript.  The  rule  of  court  re- 
quiring briefs  to  refer  to  the  pages  of  the  transcript  for 
verification  will  not  be  rigidly  enforced,  when  the  tran- 
script is  short  and  the  only  error  assigned  is  directed  to 
the  order  of  the  court  sustaining  a  demurrer  to  the  com- 
plaint.—Jd 302 

20.  Dismissal^Service  and  Filing  of  Notice  and  Bond.  An 
appeal  will  be  dismissed  where  there  is  no  proof  in  the 
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record  of  the  service  of  the  appeal  notice  or  of  the  time 
of  its  filing;  also,  when  the  record  fails  to  show  the  time 
of  filing  of  the  appeal  bond. — Kasch  v.  Nelson 315 

21.  Objections  to  Btreet  Assessments — Appeal  to  Superior 
Court — Notice,  Where  a  property  owner  desires  to  ap- 
peal to  the  superior  court  from  an  order  of  the  city 
council  confirming  a  re-assessment  of  the  cost  of  a  street 
improvement,  made  under  Laws  1893,  p.  226,  he  must,  in 
order  to  give  the  court  Jurisdiction,  within  ten  days 
after  the  confirmation  file  with  the  city  clerk  a  notice 
of  appeal,  in  which  is  set  forth  a  description  of  the  prop- 
erty and  his  objections  to  the  assessment. — White  v. 
Tacoma 861 

22.  Discretionary  Matters — Amendment  of  Pleadings — Con- 
tinuance— Bpedal  Interrogatories,  The  amendment  of 
pleadings,  granting  or  refusing  a  continuance  and  sub- 
mission of  special  interrogatories  to  the  jury,  are  matters 
within  the  discretion  of  the  trial  court,  whose  action  will 
not  be  disturbed  in  the  absence  of  a  showing  of  abuse. — 

J,  F,  Hart  Lumber  Co,  v.  Rucker 388 

23.  Abandonment  and  Renewal.  An  appellant  is  not  de- 
prived of  his  right  of  appeal  by  abandoning  a  prior  at- 
tempted appeal  which  was  invalid  by  reason  of  having 
been  prematurely  taken. — Orifflth  v.  Maxwell 408 

24.  Briefs — Time  of  Filing.  Although  appellant's  brief  has 
not  been  filed  within  the  time  limited,  the  appeal  will  not 
be  dismissed,  where  filing  was  made  prior  to  respond- 
ent's motion  to  dismiss,  and  there  is  no  showing  that 
respondent  was  injured  by  the  delay. — Id 408 

25.  Bame.  Under  Laws  1893,  p.  126,  §  14  (Bal.  Code,  §  6513), 
providing  that,  within  four  months  after  the  taking  of 
an  appeal,  the  clerk  shall  prepare  and  send  to  the 
supreme  court  the  original  briefs  and  bill  of  exceptions 
or  statement  of  facts,  it  is  not  ground  for  dismissal  that 
the  same  were  filed  in  the  supreme  court  a  few  days  prior 
to  the  expiration  of  the  prescribed  four  months,  although 
the  time  allowed  respondent  for  filing  his  answering 
brief  had  not  yet  expired. — Id 408 

26.  Jurisdiction — When  Amount  in  Controversy  Immaterial, 
On  appeal  from  a  Judgment  dismissing  a  complaint  on 
the  ground  that  it  fails  to  state  facts  suflicient  to  consti- 

46—20  WASH. 
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tute  a  cause  of  action,  the  amount  in  controversy  Is 
immaterial  and  does  not  affect  the  jurisdiction  of  the 
supreme  court. — Id 40S 

27.  Review  of  Demurrers — Record,  Rulings  upon  demurrers 
may  be  reviewed  upon  the  transcript  on  appeal,  without 
incorporating  in  the  record  any  statement  of  facts  or  the 
findings  and  conclusions  of  the  lower  court. — Chase  Na- 
tional Bank  v,  Hastings 4SS 

28.  Review  on  Appeal — Record.  The  action  of  the  trial  court 
in  reinstating  a  cause  on  the  calendar  after  its  dismissal 
for  failure  to  furnish  security  for  costs  will  not  be  re> 
viewed  on  appeal,  in  the  absence  from  the  record  of  the 
petition  on  which  it  was  based. — Hall  v,  Woolery 440 

29.  Appealable  Order — Vacation  of  Judgment— Denial  of 
Motion  to  Bet  Aside,  An  order  vacating  a  judgment  most 
be  attacked  on  the  hearing  of  the  motion  therefor,  or  on 
appeal  from  the  order,  and  cannot  be  questioned  later  by 
a  motion  to  set  it  aside;  hence,  an  order  made  denying 
the  latter  motion  is  nqt  appealable. — Hibbard  v,  Delantp,  639 

30.  Jurisdictional  Requirements,  Under  the  statutes  govern- 
ing appeals,  the  provisions  requiring  that  an  appeal  from 
an  order  that  is  not  a  final  judgment  be  taken  within 
fifteen  days,  that  notice  of  appeal  be  filed  with  the  clerk 
within  five  days  after  its  service,  and  that  the  appeal 
bond  be  filed  within  five  days  after  the  service  of  the 
notice,  are  jurisdictional  and  must  be  strictly  complied 
with.— 7d 639 

31.  Review — Contempt — Construction  of  Affidavit.  An  afll- 
davit  charging  contempt  will  be  construed  on  appeal 
with  every  intendment  in  its  favor,  where  no  objection 
by  demurrer  or  otherwise  was  ihterposed  to  its  sufficiency 
in  the  lower  court,  and  the  testimony  introduced  on  the 
hearing  is  not  brought  up  in  the  record. — State  ex  rel. 
Sander  v,  Jones 673 

82.  Same— Discretion  of  Court,  The  discretion  reposed  in 
trial  courts,  in  the  matter  of  punishing  for  contempt  the 
refusal  to  obey  their  judgments,  even  though  they  may 
be  irregular  or  void  in  part,  will  not  be  interfered  with 
by  appellate  courts,  unless  it  plainly  appears  that  such 
discretion  has  been  abused. — Id 673 

83.  Effect  of  Supersedeas  Bond,  The  filing  of  a  supersedeas 
bond  on  appeal  only  stays  proceedings  in  the  case  as  it 
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exists  at  the  time  of  the  rendition  of  the  judgment,  and 
would  not  relate  back  to  an  anterior  order  of  the  court  ap- 
pointing a  receiver  in  the  case. — Anderson  v.  Tingley, . .  592 

34.  Sufflcienoy  of  Complaint — Waiver  of  Objections  not 
Urged  on  Prior  Appeal.  Where  the  sufficiency  of  a  com- 
plaint has  been  sustained  upon  appeal,  and  another  trial 
has  been  had  upon  the  .same  compl^aint,  from  which  a 
second  appeal  has  been  prosecuted,  t&e  sufficiency  of  the 
complaint  cannot,  be  again  attacke<^  upon  the  second 
appeal,  upon  a  point  not  presented  upon  the  former  hear- 
ing, if  the  objection  could  haye  been  presented  at  that 
time. — Bmith  v.  Seattle 613 

36.  Weight  of  Evidence.  A  judgment  founded  on  the  verdict 
of  a  jury  will  not  be  reversed,  where  there  is  a  substan- 
tial conflict  in  the  evidence,  merely  because  the  appellate 
court  may  be  of  the  opinion  that  the  weight  of  the  evi- 
dence is  contrary  to  the  conclusion  necessary  to  be 
reached  in  order  to  sustain  the  judgment — Pronger  v. 
Old  National  Bank 618 

36.  harmless  Error  in  Instructions.  A  charge  to  the  jury 
must  be  read  as  a  whole,  and,  if  the  whole  charge  fairly 
states  the  law  of  the  case,  as  applicable  to  the  facts,  it 
will  not  work  a  reversal,  even  though  disconnected  por- 
tions of  the  charge  may  state  the  law  too  broadly. — Id. . .  618 

37.  Harmless  Error — Appellant  Cannot  Complain  of  Re^ 
spondenVs  Injury.  Error  of  the  jury  in  giving  plaintiff 
a  less  verdict  than  the  evidence  shows  he  is  entitled  to 
is  one  that  the  defendant  cannot  urge  on  appeal,  as  the 
injury  is  to  plaintiff  and  not  to  defendant. — Jose  v. 
Stetson 648 

38.  Subsequent  Proceedings  in  Lower  Court — Vacation  of 
Judgment.  Where  judgment  was  erroneously  entered  by 
default,  while  defendants'  demurrer  stood  undisposed  of, 
a  motion  to  vacate  the  judgment  subsequent  to  appeal 
therefrom  would  not  occasion  a  cessation  of  defendants' 
rights  involved  in  the  appeal.— Canada  Settlers  Loan  d 
Trust  Co.  V.  Murray 656 

39.  Same — Effect  of  Transfer  to  Supreme  Court.  After  an 
appeal  has  been  perfected  from  an  erroneous  judgment, 
jurisdiction  over  the  cause  passes  to  the  supreme  court, 
and  it  is  too  late  for  the  respondent  to  cure  errors  in  the 
judgment  by  moving  for  its  vacation. — Id 656 
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40.  Bervice  of  Notice— Parties.  Under  Bal.  Ck)de,  8  6518,  pro- 
Yidlng  that  no  appeal  shall  be  dismissed  for  any  defeet 
in  the  service  of  notice  of  appeal,  if  it  appears  that  the 
adverse  party  had  sufficient  notice  so  as  not  to  prejudice 
his  substantial  rights,  the  glying  of  notice  to  an  attorney 
for  a  respondent  is  sufficient  to  excuse  the  omission  of 
notice  to  him  as  attorney  for  himself,  as  he  cannot  in 
the  latter  capacity  maintain  that  he  has  had  no  notice. — 
Home  Bavinga  d  Loan  Aaa^n  v.  Burton 6S8 

41.  Bame.  Service  of  notice  of  appeal  upon  parties  who  have 
not  appeared  in  the  action  is  unnecessary. — Id 68S 

42.  Bervice  of  Appeal-Bond  Unnecessary.  Failure  to  serve 
respondents  with  an  appeal  bond  or  notice  of  its  filing 
is  not  ground  for  dismissal  of  the  appeal,  under  the  pro- 
visions of  the  appeal  act  of  1893. — Id 688 

43.  Exceptions  to  Findings — Where  to  be  Attacked,  The 
supreme  court  will  not  entertain  a  motion  to  strike  ex- 
ceptions to  findings  of  fact  and  conclusions  of  law,  on  the 
ground  that  they  were  not  taken  within  the  time  pre- 
scribed by  law. — Id ^  683 

44.  Settlement  of  Btatement — Notice  to  Respondents,  Notice 
to  respondents  of  the  settlement  of  a  statement  of  facts 
is  unnecessary,  where  no  objections  to  the  proposed  state- 
ment have  been  filed,  nor  substantial  amendments  pro- 
posed.— Id 683 

See  Attachment;  Criminal  Law,  4,  6,  8,  14. 
APPROPRIATIONS.     See  Mandamus,  1. 

ARREST. 

Without  Warrant.  Under  the  statutes  of  this  state,  as  at 
common  law,  an  officer  may,  without  a  warrant,  arrest  a 
person  against  whom  he  knows  there  is  a  charge  of  felony 
pending  in  another  county. — Btate  v.  Byrnes 484 

See  Homicide,  1-3. 

ASSAULT  AND  BATTERY.    See  Indictment  and  Informa- 
tion, 1-3. 

ASSIGNMENT. 

What  Passes  'ty — Illegal  BherifTs  Commissions.  Where, 
upon  a  foreclosure  sale,  the  property  was  sold  for  less 
than  the  amount  of  the  Judgment  and  a  portion  of  the 
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sum  realized  wrongfully  charged  up  as  the  sheriff's  com- 
mission on  the  sale,  the  Judgment  creditor  cannot  assign 
the  sum  applied  as  commission  to  a  third  party,  so  as  to 
render  the  Judgment  debtor  liable  to  a  double  payment 
of  that  amount,  as  such  sum  should  properly  be  credited 
on  the  Judgment — Spinning  v.  Pierce  County 126 

See  Ck>nNTi£s,  2,  6;  Fisheries,  2;  Gabnishmbnt,  2. 

ASSOCIATIONS. 

1.  Voluntary  Associations — Controversies  Between  Members 
— Remedies.  The  courts  will  not  assume  jurisdiction  of 
a  controversy  between  members  of  a  voluntary,  unincor- 
porated association  so  long  as  there  is  an  unexhausted 
remedy  within  the  association  itself. — Herman  v.  Plum' 
mer 868 

2.  Same — By-Laws,  A  by-law  of  a  national  unincorporated 
organization  making  the  executive  committee  of  the  body 
a  court  of  final  appeal  in  disputed  questions  arising  be- 
tween members  or  in  and  between  branches  of  the  order, 
cannot  be  presumed  to  be  repealed  by  the  adoption  of  a 
new  constitution,  but  must  be  given  effect  until  repealed, 
either  expressly  or  by  necessary  implication. — Id 868 

ATTACHMENT. 

Action  on  Bond — When  Premature.  An  action  on  an  at- 
tachment bond  is  premature,  where  an  appeal  from  the 
final  Judgment  is  pending,  involving  an  interlocutory 
order  dissolving  the  attachment,  as  the  provision  of  Code 
Proc.,  9  295  (Bal.  Code,  S  5357),  authorizing  an  action  on 
the  bond  before  the  principal  suit  is  determined,  is  re- 
pealed by  Laws  1893,  p.  119,  S  1>  subd.  1  (Bal.  Code, 
9  6500),  providing  that  an  appeal  from  a  final  Judgment 
shall  bring  up  for  review  any  order  made  in  the  same 
action  or  proceeding,  either  before  or  after  Judgment,  in 
case  the  record  presents  it  sufiiciently  for  the  purpose  of 
review. — Maxwell  v.  Ori/flth 106 

See  BviDEircE,  3. 
ATTEMPT.    See  Indictment  and  Information,  5. 
ATTORNEY  AND  CLIENT.    See  Appeal,  40. 

ATTORNEY  FEES. 

Allowance  as  Costs.  The  provisions  of  the  lien  law  allow- 
ing attorneys'  fees  for  enforcement  of  liens  is  valid. 
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iJoUitte  V.  Brown,  14  Wash.  166,  diatingalahed.)— Gri/- 
fUh  V.  Maxwell 40S 

See  Trial,  1;  Wills,  3. 

BANKRUPTCY. 

JEffect  of  Bankruptcy  Act  on  State  Insolvency  Proceedings, 
Under  the  laws  of  this  state  anthorizing  the  courts  to 
appoint  recelyers  of  corporations  which  are  insolvent,  or 
in  imminent  danger  of  insolvency,  with  a  view  to  render- 
ing the  insolvent  estate  a  trust  fund  for  the  benefit  of  all 
creditors,  ratably  and  equally,  the  courts  retain  jurisdic- 
tion over  such  corporations  until  they  may  be  adjudged 
bankrupt  under  the  laws  of  congress,  by  the  proper  tri- 
bunal.— State  ex  rel.  Strohl  v.  Superior  Court 545 

See  Mandamus,  7. 

BANKS  AND  BANKING. 

1.  Application  of  Deposits  on  Depositor's  Notes.  A  bank  is 
not  obliged  to  retain  deposits  for  the  purpose  of  applying 
same  on  the  depositor's  notes  held  by  it,  if  there  Is  no 
agreement  to  that  effect. — Ricliards  v,  Jefferson 1$6 

2.  National  Bank — L/iability  for  Fraud — Ultra  Vires  as 
Defense.  Where  a  national  bank,  through  its  officers,  has 
induced  a  person  to  enter  into  an  agreement  in  the  nature 
of  a  partnership  for  the  purpose  of  defrauding  him,  it 
cannot  avoid  liability  on  the  ground  that  the  contract 
was  ultra  vires,  and  that  the  person  setting  up  the  fraud- 
ulent representations  had  no  right  to  rely  on  them. — 
Pronger  v.  Old  National  Bank 618 

See  Bills  and  Notes,  1;  Husbaih)  and  Wife,  1;  Tax- 
ation, 2,  6,  6. 

BASTARDY.    See  Descent  and  Distribution. 
BILLS  AND  NOTES. 

1.  Consideration — Accommodation  Note.  One  who  executes 
an  accommodation  note  to  a  bank  for  the  par  value  of 
shares  of  stock  of  the  bank,  which  had  come  into  the 
possession  of  the  bank  and  could  not  be  legally  held  by 
it,  is  not  liable  on  such  note  to  the  bank. — Shuey  v. 
Holmes 1* 

2.  Promissory  Notes — Delivery.  Delivery  of  a  promissory 
note  payable  to  the  treasurer  of  a  Catholic  church  is 
sufficiently  established  by  proof  of  the  general  usage  of 
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that  organization,  whereby  the  parish  priest  is  the  gen- 
eral church  treasurer,  but  with  power  to  appoint  a  special 
treasurer  with  the  approval  of  the  bishop;  that,  in  this 
instance  plaintiff  had  been  duly  appointed  by  the  priest 
and  approved  by  the  bishop  as  treasurer,  and  that  the 
note  in  controversy  had  been  delivered  to  him  by  the 
maker. — MicheU  v.  Rustemeyer 697 

3.  Bame — Yariation  "by  Parol.  Where  promissory  notes 
given  in  payment  of  a  subscription  to  a  church  erection 
fund  are  made  in  consideration  of  the  selection  of  a  site 
and  commencement  of  work  by  a  given  date,  in  an  action 
thereon,  evidence  of  initiatory  steps  and  discussions  of 
the  congregation  prior  to  the  giving  of  the  notes  is 
inadmissible  for  the  purpose  of  varying  their  terms. — Id»  597 

4.  Action  on  Note — Joinder  of  Parties  Severally  Liable. 
Under  Bal.  Code,  §  4836,  providing  that  persons  severally 
liable  upon  the  same  promissory  note  may  all,  or  any  of 
them,  be  included  in  the  same  action,  a  complaint  declar- 
ing against  the  maker  of  a  note  on  his  written  under- 
taking, and  also  against  another  party  on  a  verbal 
promise  to  pay  the  same  note,  is  not  demurrable  on  the 
ground  of  improperly  uniting  two  causes  of  action. — 
Oilmore  v.  Skookum  Box  Factory 70S 

BONDS. 

1.  Bond  for  Delivery  of  Property — Consideration.  Although 
the  appointment  of  a  receiver  for  a  partnership  may  have 
been  wrongful,  yet  a  bond  given  by  one  partner  in  order 
to  obtain  exclusive  possession  of  the  partnership  prop- 
erty from  the  receiver  is  based  upon  a  valid  considerar 
tion  and  is  binding  on  the  obligors. — Larsen  v.  Winder. .  419 

2.  Same.  In  such  a  case,  the  obligation  of  the  bond  is  not 
weakened  by  the  fact  that  it  was  never  consented  to  by 
the  partner  in  whose  favor  it  was  executed,  since  it  was 
for  the  court,  not  for  the  obligee,  to  accept  and  pass  upon 
the  sufficiency  of  the  bond. — Id 419 

8.  Same — Scope  of  Obligation.  In  an  action  upon  a  bond 
given  to  secure  the  delivery  of  property  in  the  hands  of 
a  receiver,  appointed  in  a  suit  for  dissolution  of  a  part- 
nership, to  one  of  the  partners,  a  Judgment  on  the  bond 
is  not  excessive  because  including  the  assets  of  the  part- 
nership as  well  as  the  value  of  the  property  actually 
delivered  by  the  receiver,  when  the  obligation  of  the  bond 
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was  that  the  obligor  should  account  for  the  value  of  the 
assets  and  the  property  of  the  partnership  as  the  same 
might  be  ascertained  by  the  court. — Id 419 

See  Appeal,  2,  7,  8,  33 ;  Attachment. 

BOOM  COMPANIES. 

Lien  Upon  Logs  Handled,  Laws  1895,  p.  130,  §  5  (Bal.  Code, 
S  4391),  authorizing  boom  companies  to  sluice,  sack  and 
drive  all  logs  and  timber  products  placed  in  the  bed  of 
any  river  improved  by  them  for  such  purpose,  upon  re- 
quest of  owners,  or  without  such  request,  in  case  of  logs 
lying  in  such  position  as  to  obstruct  or  impede  the  drive, 
and  authorizing  the  collection  of  a  reasonable  toll  there- 
for and  giving  a  lien  upon  the  logs  so  handled,  Is  consti- 
tutional.— East  Hoquiam  Boom  d  Logging  Co.  v.  Neeson.  142 

See  Waters  and  Watebooubses,  2. 

BRIDGES.     See  Counties,  4. 

BUILDING  AND  LOAN  ASSOCIATIONS.     See  Contracts, 
2,  3;  Evidence,  7. 

BURDEN  OF  PROOF.     See  Appeal,  14. 
CANCELLATION  OF  DEEDS.    See  Contracts,  8. 

CARRIERS. 

1.  Injury  to  Licensee — Contributory  Negligence.  Where  a 
logging  train  carries  passengers  without  charge,  and  re- 
quires them  to  ride  upon  a  flat-car,  a  licensee  who  seats 
himself  upon  the  chain  box  on  the  rear  of  the  engine- 
tender,  though  warned  against  riding  there  by  a  brake- 
man  and  by  a  notice  conspicuously  posted,  cannot  recover 
for  injuries  received  through  the  negligence  of  the  rail- 
way company  in  precipitating  its  train  through  a  burning 
trestle,  when  the  passengers  riding  upon  the  flat-car  es- 
caped uninjured,  by  Jumping  at  the  time  of  the  accident 

— White  V.  Peninsular  Ry,  Co ISl 

2.  Action  by  Passenger — Negligence  of  Third  Party  as  De- 
fense. A  negligent  carrier  cannot  set  up  a  defense,  as 
against  a  passenger,  that  the  negligence  of  a  third  party 
contributed  to  the  injury,  although  the  latter  acted  inde- 
pendently of  the  carrier.— Crof^  v.  Northwestern  Steam- 
ship Co 175 


INDEX— Vol.  20.  729 


CARRlERS—OoNTiNUBT). 

3.  Contract  of  Carriage — Prevention  of  Performance — 
Change  of  Contract — Consideration.  Where  a  carrier 
undertakes  the  transportation  of  stock  under  a  written 
contract  which  is  rendered  impossible  of  performance 
through  a  strike  of  its  employees,  an  agent  of  the  carrier 
may  bind  it  to  the  performance  of  greater  obligations  In 
the  care  and  transportation  of  the  stock  by  a  new  con- 
tract without  a  new  consideration. — Caratens  v.  Bur' 
leigh 288 

4.  Duty  to  Passengers — Must  Provide  Seats — Riding  on 
Platform.  Where  a  railway  company  does  not  provide 
sufficient  cars  for  its  passengers,  but  compels  some  to  ride 
upon  the  platform  through  the  lack  of  accommodations, 
it  is  such  negligence  as  will  render  the  company  liable 
for  injuries  received  by  any  of  the  passengers  riding 
there,  when  they  are  otherwise  free  from  negligence 
themselves. — Oraham  v.  McNeill 466 

5.  Same — Waiver  of  Regulations.  When  a  railroad  com- 
pany fails  to  provide  suitable  accommodations  for  Its 
passengers  inside  its  coaches,  Its  action  in  receiving  them 
on  its  train  constitutes  a  waiver  of  its  rules  against  pas- 
sengers standing  on  the  platforms. — Id 466 

6.  Carriage  of  Passengers — Performance  of  Contract — 
Abandonment — Duty  to  Passenger.  Where  a  transporta- 
tion company  agrees  to  take  a  passenger  by  steamer  t6 
a  point  within  the  interior  of  Alaska  upon  the  Yukon 
river,  but  is  compelled  to  abandon  the  trip  until  the  next 
season,  by  reason  of  the  low  stage  of  water  in  the  river, 
the  company  cannot  put  the  passenger  off  at  any  Inter- 
mediate point,  but  it  is  its  duty  to  return  him  free  of 
charge  to  the  point  of  embarkation. — Smith  v.  North 
American,  etc..  Trading  Co 580 

7.  Same — Failure  of  Carrier — Low  Water  as  a  Defense — 
Act  of  God — Instructions.  Where  it  appears  from  the 
evidence  that  defendant,  after  agreeing  to  transport 
plaintiff  from  Seattle  to  Dawson  City  in  Alaska,  and 
after  carrying  him  to  a  point  on  the  Yukon  river,  aban- 
doned the  trip  for  the  season,  a  requested  charge  that 
if  the  jury  "shall  find  that  defendant  carried  plaintiff  to 
Fort  Yukon  without  any  unreasonable  delay,  and  at  that 
place  encountered  a  stage  of  water  so  low  as  to  make  a 
continuance  of  navigation  towards  Dawson  impossible, 
that  this  constitutes  the  act  of  God,  and  that  the  com- 
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pany  was  excused  from  carrying  him  furtber  towards 
Dawson  until  the  stage  of  water  should  be  sufficient," 
was  properly  refused  as  inapplicable  to  the  case,  since  it 
contained  no  qualifications  as  to  the  duty  of  the  defendant 
to  inform  itself  concerning  the  stages  of  water  on  the 
route  and  the  probability  of  its  being  able  to  carry  out 
its  contract. — Id 580 

8.  Bame — Release  of  Carrier — Evidence.  The  fact  that 
plaintiffs  witnesses  have  testified  to  a  conversation  to 
which  plaintiff  was  in  no  wise  a  party  does  not  warrant 
the  defendant  in  putting  in  evidence  further  details  of 
the  conversation,  to  the  effect  that  other  parties  had 
released  defendant  from  liability  for  the  performance  {A 
a  contract  to  carry. — Id 580 

CHAMPERTY.     See  Actions. 

CLOUD  ON  TITLE. 

When  Suit  Lies  to  Remove — Street  Assessment  as  Cloud. 
Under  Code  Proc.,  §  544  (Bal.  Code,  §  5521),  authorizing 
an  action  to  quiet  title  against  any  one  claiming  an  inter- 
est in  land  adverse  to  the  owner,  such  an  action  may  be 
maintained  for  the  removal  of  a  street  assessment  as  a 
cloud  upon  title,  although  the  assessment  is  apparently 
barred  by  the  statute  of  limitations. — Kinsman  v.  Spo- 
kane  118 

See  PLEADn7GS,  3. 

COMMUNITY   PROPERTY.     See   Husband   and   Wife,   1-3; 
LiKirATioN  OF  Actions,  2. 

CONSTITUTIONAL  LAW. 

Judicial  Power — Authority  of  City  Council  to  Determine 
Assessment  Matters.  The  provision  of  Laws  1893,  p.  226 
(Bal.  Code,  §  1143).  authorizing  a  city  council  to  enter  a 
decision  determining  the  regularity  of  a  reassessment, 
and  providing  for  an  appeal  from  such  decision,  is  not 
unconstitutional  as  an  attempt  to  confer  Judicial  powers 
in  violation  of  art.  4,  §  1,  of  the  constitution,  conferring 
all  such  powers  upon  the  courts  of  the  state. — BeUingham 
Bay  Imp.  Co.  v.  New  Whatcom 58 

See  Municipal  Cobpobations,  6. 
CONTEMPT.     See  Appeal,   8,   31,   32;    Evidence,  20;    BiAN- 

DAMUS,  5. 
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CONTINUANCE. 

Orounds  for — Surprise,  In  a  suit  to  set  aside  a  deed  and 
mortgages  to  a  bank,  the  bank  was  entitled  to  a  continu- 
ance for  the  purpose  of  taking  depositions,  on  the  ground 
of  surprise,  of  former  officers  of  the  bank,  who  had  since 
become  non-residents,  when  it  appeared  that  defendant 
had  been  informed  by  one  of  the  grantors,  prior  to  trial, 
that  he  would  testify  to  the  bona  fldea  of  the  transactions, 
but  that  on  the  trial  his  testimony  was  that  the  instru- 
ments had  been  given  for  the  purpose  of  defrauding 
creditors. — Strato-EUsworth  Mfg,  Co.  v,  Cain 361 

See  Appeal,  22. 

CONTRACTS. 

1.  Construction — Ratification  by  Firm  of  Co-Partner's  Un- 
authorized Notes,  Although  one  co-partner  may  have 
had  no  authority  to  bind  the  firm  by  the  execution  of 
promissory  notes  in  its  name,  a  subsequent  memoran- 
dum, executed  by  the  co-partnership  and  reciting  that 
the  company  is  Indebted  to  the  payee  In  sums  evidenced 
by  promissory  notes  executed  by  the  company  now  over- 
due, amounts  to  a  ratification  of  the  notes,  even  If  sev- 
eral of  them  may  not  be  quite  due,  when  there  were  no 
other  notes  between  the  parties  than  the  ones  In  suit. — 
Richards  v.  Jefferson 166 

2.  Building  and  Loan  Associations — Loans  to  Members — 
Against  Public  Policy,  Contracts  for  loans  between  a 
building  association  and  a  member  cannot  be  held  void 
88  against  public  policy,  when  the  organization  and 
method  of  doing  business  of  such  corporations  is  author- 
ized by  statutes. — Interstate  Savings  d  Loan  Ass*n  v. 
Knapp 226 

8.  Same — Construing  Instruments  Together.  Upon  fore- 
closure of  a  mortgage  given  by  a  member  to  a  building 
and  loan  association,  the  note,  mortgage  and  contract  of 
membership  should  all  be  construed  together  as  parts 
of  the  same  transaction,  in  order  to  determine  the  liar 
billty  of  a  borrowing  member. — Id 226 

4.  Building  Contract — Certificate  of  Architect — Liability  of 
Sureties  on  Bond.  Under  a  clause  in  a  building  contract, 
providing  that  the  expenses  incurred  by  the  owner  for 
furnishing  materials  and  finishing  the  work  abandoned 
by  the  contractor  should  be  audited  and  certified  by  the 
architect,  the  sureties  on  the  building  bond  cannot  be 
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rendered  liable  for  such  expenditures  unless  the  archi- 
tect's certificate  is  made  in  writing. — De  Mattos  v, 
Jordan 316 

5.  Same.  Where  such  certificate  is  obtained  several  years 
after  the  completion  of  the  work,  and  subsequent  to  the 
commencement  of  an  action  against  the  sureties,  it  comes 
too  late,  as  it  should  have  been  obtained  in  the  first  place, 

as  a  basis  for  the  claim  against  the  sureties. — Id 316 

6.  Reformation  of  Deed — Mistake,  Where  a  contract  for 
the  sale  of  land  agreed  upon  provided  for  the  reservation 
by  the  grantor  of  a  right  of  way,  but  through  a  mistake 
of  the  grantor's  agent  in  selecting  the  proper  blank  form 
of  deed,  a  conveyance  of  the  land  was  made  free  of  such 
reservation,  the  deed  may  be  corrected  in  equity  on  the 
ground  of  mutual  mistake. — Dennis  v.  Northern  Pacific 
Ry.  Co 320 

7.  Parol  Agreement  Regarding  Realty — Effect  of  Part  Per' 
formance.  Where  a  party  wall  agreement  has  been  exe- 
cuted, or  there  has  been  such  a  part  performance  of  the 
agreement  as  to  estop  the  parties  from  denying  the  exist- 
ence of  the  easement,  Its  validity  cannot  be  attacked  on 
the  ground  that  it  rested  in  a  parol  agreement. — Horr  v. 
Hollis 424 

8.  Conveyance  for  Life  Support — Rescission,  A  court  of 
equity  has  Jurisdiction  to  cancel  a  deed  made  by  a  parent 
to  a  child  in  consideration  of  support  and  maintenance, 
where  the  consideration  therefor,  which  is  a  personal 
and  continuing  one,  falls  either  from  a  refusal  of  the 
child  to  perform  the  agreement,  or  from  an  attempted 
conveyance  or  mortgage  of  the  land  by  the  child,  or  from 
the  death  of  the  child. — Payette  v.  Ferrier 47* 

9.  8ul)scription  for  Church  Erection — Abandonment  of 
Plans — Evidence,  Abandonment  of  a  plan  for  the  erec- 
tion of  a  church  for  which  subscriptions  had  been  giv^i 
is  not  established  by  evidence  showing  that  a  minor  por- 
tion of  the  congregation  and  of  a  building  committee  con- 
cluded to  abandon  the  work,  owing  to  the  stringency  of 
the  times,  when  it  appears  that  a  majority  favored  the 
construction  of  the  building  upon  the  plans  originally 
adopted,  but  with  a  portion  of  the  work  of  a  temporary 
nature,  which  was  to  be  afterwards  finished  in  full. — 
Michels  V,  Rustemeyer 697 
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See  Cabbibbs,  8,  6,  7;   Schools  and  School  Dibec- 
TOBS,  1,  2. 

CORPORATIONS.  See  Bankbuptcy;  Banks  and  Banking, 
2;  Cbedptobs'  Bill;  Fkaudulent  Conveyances,  3-5; 
Pleading,  4;  Receivebs,  4. 

COSTS.    See  Attobney  Fees. 

COUNTIES. 

1.  Warrants — Duty  to  Issue — Construction  of  Highways. 
Under  Laws  1893,  p.  801,  S  31  (Bal.  Code,  §  3946),  pro- 
viding that  when  the  board  of  construction  shall  file  with 
the  clerk  of  the  board  of  county  commissioners  their  cer- 
tificate stating  the  total  amount  of  work  done  or  material 
furnished  upon  the  construction  of  a  public  road,  the 
clerk  shall  thereupon  draw  a  warrant  upon  the  county 
treasurer  in  favor  of  the  contractor  for  the  amount  due, 
such  amount  becomes  vested  in  the  contractor,  by  virtue 
of  the  statute,  upon  the  filing  of  the  required  certificate. 

— State  ex  reh  Dahlquist  v.  Van  Wyck 89 

2.  Same.  A  contract  stipulation  that  no  assignment  of  a 
claim  due  a  contractor  by  a  county  for  work  done  in  the 
construction  of  a  public  road  shall  create  any  cause  of 
action  against  the  county,  or  prevent  it  from  settling 
with  the  contractor,  does  not  excuse  a  failure  to  deliver 
warrants  to  a  party  designated  by  the  contractor,  when 
the  contractor  is  entitled  under  the  statute  and  the  action 

of  the  board  of  construction  to  the  warrants. — Id 89 

8.  Same.  County  warrants  in  payment  of  sums  due  a  con- 
tractor for  work  done  in  the  construction  of  public  roads, 
under  Laws  1893,  p.  301,  which  provides  that  such  war- 
rants, upon  the  filing  of  the  required  certificate  by  the 
board  of  construction,  shall  ''thereupon"  issue,  may  be 
drawn  at  once,  although  by  general  statute  the  auditor  is 
granted  ten  days'  time  in  which  to  draw  warrants. — Id. .     89 

4.  Defective  Bridges — Liability  for  Injuries.  A  county  is 
liable  for  personal  injuries  resulting  from  a  defective 
bridge,  under  Code  Proc,  §  672  (Bal.  Code,  §  5674),  pro- 
viding that  an  action  may  be  maintained  against  a  county 
"for  an  injury  to  the  rights  of  the  plaintiff  arising  from 
some  act  or  omission  of  such  county/'  since  the  duty  of 
keeping  bridges  in  repair  is  imposed  upon  counties  by 
Gen.  Stat.,  99  2068.  2070  (Bal.  Code,  99  3834,  3836).— ITiH- 
ley  V.  Spokane  County Ill 
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6.  Contracts  for  Road  Work — Authorization  by  Commissiof^ 
ers.  Although  no  formal  order  had  been  made  by  a  board 
of  county  commissioners  authorizing  certain  road  work, 
the  road  supervisor  and  those  under  him  performing  the 
work  are  entitled  prima  facie  to  recover  therefor  against 
the  county,  where  two  of  the  commissioners,  when  asked 
by  the  supervisor  for  instructions,  had  referred  him  to 
the  third  commissioner,  who  was  road  commissioner  for 
the  district  in  which  the  work  was  done,  stating  that 
whatever  the  latter  ordered  would  be  affirmed  by  the 
board,  such  having  been  the  loose,  but  universal,  practice 
of  the  board,  under  Gen.  Stat.,  §  1937,  which  provided 
the  boards  of  county  commissioners  should  divide  their 
respective  counties  into  suitable  road  districts,  and  each 
commissioner  should  be  ex  officio  road  commissioner  of 
the  several  road  districts  in  his  commissioner  district, 
and  should  see  that  all  orders  of  the  board  pertaining  to 
the  roads  in  his  district  were  properly  performed. — Rob- 
ertson V.  King  County 269 

6.  Same — Claims  for  Work — Assignment  to  Road  Overseer. 
Gen.  Stat,  §  1940,  providing  that  no  road  overseer  shall 
be  interested,  directly  or  indirectly,  in  any  contract  work 
to  be  done  in  the  road  district  under  his  charge,  would 
not  invalidate  the  assignment  to  him,  as  against  public 
policy,  of  claims  for  labor  earned  by  those  who  had  been 
employed  under  him,  and  whose  rights  had  already  ac- 
crued against  the  county. — Id 269 

See  Evidence,   10;    Highways;    Limitation   op  Ac- 
tions, 1. 

COURTS. 

Superior  Court  Judges — Election  to  Fill  Vacancy — When 
Unexpired  Term  Begins.  A  Judge  of  the  superior  court, 
who  has  been  elected  to  fill  an  unexpired  term,  Is  entitled 
to  qualify  and  take  office  as  soon  as  the  result  of  the 
election  has  been  declared,  under  art.  4,  §  5,  of  the  consti- 
tution, which  provides  that  "if  a  vacancy  occurs  in  the 
office  of  Judge  of  the  superior  court  the  governor  shall 
appoint  a  person  to  hold  the  office  until  the  election  and 
qualification  of  a  Judge  to  fill  the  vacancy,  which  election 
shall  be  at  the  next  succeeding  general  election,  and  the 
Judge  so  elected  shall  hold  office  for  the  remainder  of  the 


INDEX— Vol.  20.  735 


COURTS— CONTINOED. 


unexpired  term/'  as  the  constitutional  proyision  fixing 
the  second  Monday  In  January  succeeding  their  election 
as  the  date  when  officers  shall  qualify  applies  exclusively 
to  original  terms  beginning  on  that  date,  and  not  to 
unexpired  terms. — State  ex  rel.  Linn  v.  Millett 221 

See  CJoNSTTrunoKTAL  Law. 
CREDITORS'  BILL. 

1.  When  Maintainable — Fraudulent  Valuation  of  Corporate 
Stock,  Fraud  in  the  valuation  of  property  transferred 
to  a  corporation  in  consideration  of  an  issuance  of  cor- 
porate bonds  cannot  be  taken  advantage  of  by  a  creditor, 
when  the  transaction  took  place  prior  to  the  time  that 
his  cause  of  action  arose. — Sligh  v.  Shelton  Southwestern 

R,  R.  Co 16 

2.  Same — Against  Receiver — Fraudulent  Conveyances.  An 
action  in  the  nature  of  a  creditor's  bill  against  a  corpora- 
tion in  the  hands  of  a  receiver  states  a  cause  of  action 
when  it  alleges  that  the  corporation,  although  not  in- 
solvent, was  put  in  the  hands  of  a  receiver  in  an  action 
which  was  not  brought  in  good  faith,  but  for  the  purpose 
of  hindering,  delaying  and  defrauding  unsecured  cred- 
itors, including  the  plaintiff. — Id 16 

3.  Same.  In  such  an  action,  an  allegation  that  a  mortgage 
given  by  the  corporation  covering  its  real  and  personal 
property  was  invalid  as  to  the  personalty,  because  not 
containing  the  affidavit  of  good  faith  required  by  the 
statute  relating  to  chattel  mortgages,  states  a  cause  of 
action. — Id 16 

4.  Same — Action  Against  Receiver — Leave  to  Sue.  Where 
it  appears  by  the  allegations  of  a  creditor's  bill  that  a 
receiver  of  a  corporation  was  appointed  for  the  purpose 
of  hindering  creditors,  it  is  not  necessary  that  relief  ' 
should  be  sought  in  the  receivership  action,  but  the 
institution  of  an  action  in  the  same  court,  after  leave  of 
court  obtained  to  sue,  is  sufficient,  under  the  circum- 
stances.— Id 16 

CRIMINAL  LAW. 

1.  Interference  with  Jury — Misconduct  of  Court.  A  convic- 
tion will  be  reversed  where  the  court,  without  permission 
of  the  defendant,  delivered  to  certain  of  the  Jurors  letters 
and  a  newspaper  addressed  to  them,  although  the  letters 
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were  from  a  distance  and  had  been  in  transit  for  several 
days,  and  the  newspaper  contained  nothing  relative  to 
the  cause  on  trial. — State  v,  McCormick 94 

2.  Venue— Proof  of  Locus  Delicti,  The  locus  delicti  is  suf- 
ficiently established,  although  eye-witnesses  did  not  tes- 
tify that  the  crime  was  committed  in  the  county,  when 
their  testimony  gives  the  point  where  the  deed  was  com- 
mitted and  another  witness  testifies  that  such  point  is 
located  within  the  county. — State  v.  Michel 162 

8.  Objections  to  Information — When  to  he  Raised.  The  ob- 
jection that  there  is  nothing  on  the  face  of  the  record 
Justifying  a  prosecution  by  information,  rather  than  by 
Indictment,  should  be  raised  before  entering  plea  of  not 
guilty. — State  v.  Anderson 198 

4.  Trial — Demonstrations  hy  Spectators — Harmless  Error. 
The  fact  that  demonstrations  of  approval  at  the  close  of 
the  argument  for  the  prosecution  were  made  by  persons 
present  cannot  be  treated  as  prejudicial  error,  when 
there  is  no  showing  as  to  what  the  demonstrations  were 
nor  that  the  court  had  been  requested  to  take  any  action 
thereon. — Id 198 

5.  Prosecution  by  Information — Necessity  for  Preliminary 
Examination.  A  preliminary  examination  before  a  com- 
mitting magistrate,  prior  to  the  filing  of  an  information 
for  a  felony,  is  not  essential,  under  art  1,  §  25,  of  the  con- 
stitution, permitting  prosecutions  by  information,  as  the 
legislature  may  prescribe,  and  under  Bal.  Code,  §  6802 
(Code  Proc.,  §  1204),  providing  in  what  cases  informa- 
tions may  be  filed. — State  t?.  McCHlvery 240 

6.  Misconduct  of  Court — Exclusion  of  Defendant's  Wife 
from  Court  Room.  The  refusal  of  the  court  to  exclude 
defendant's  wife  from  the  court  room,  during  his  trial 
for  incest,  was  not  error,  although  she  was  not  a  com- 
petent witness,  if  there  was  no  demonstration  or  im- 
proper conduct  on  her  part. — Id 240 

7.  Prosecution  for  Incest — Consent  of  Female — Evidence.  In 
determining  the  consent  or  non-consent  of  the  woman, 
upon  the  trial  of  the  man  for  an  attempt  to  commit  incest 
with  her,  the  Jury  are  not  restricted  to  a  consideration 
of  her  testimony  alone,  but  have  a  right  to  consider  all 
the  surrounding  circumstances. — Id 240 
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8.  Presumption  as  to  Verdict — Revieto  on  Appeal.  Wliere 
only  a  portion  of  the  evidence  Is  brought  up  on  appeal, 
the  presumption  on  the  record  la  that  the  evidence  was 
sufficient  to  justify  the  verdict — State  v.  Webh 600 

9.  New  Trial — Grounds — Misconduct  of  Jury.  The  court  Is 
warranted  In  denying  a  new  trial  on  the  ground  of  the 
misconduct  of  the  Jury  when  the  showing  of  misconduct 

Is  contradicted  by  the  members  of  the  Jury. — Id 600 

10.  Same—Newly  Discovered  Evidence.  The  discretion  of 
the  trial  court  In  refusing  a  new  trial  on  the  ground  of 
newly  discovered  evidence  will  not  be  disturbed,  when 
the  affidavits  for  the  motion  are  met  by  counter  affidavits. 
—Id 600 

11.  Same — Surprise.  A  case  of  surprise  sufficient  to  war- 
rant a  new  trial,  because  the  evidence  at  the  trial  did  not 
correspond  to  that  on  the  preliminary  examination  be- 
fore a  Justice  of  the  peace,  Is  not  established,  when  It 
appears  that  the  witness  before  the  Justice,  the  Justice 
himself  and  one  of  the  defendant's  counsel,  who  was 
present  at  the  preliminary  examination,  were  all  present 

at  the  trial.— Jd 600 

12.  Variance — Principal  and  Accessory.  Inasmuch  as  the  dis- 
tinction between  principals  In  the  first  and  second  degree 
and  accessories  before  the  fact  has  been  abolished  by 
statute  In  this  state.  It  Is  no  variance  for  an  Information 
to  charge  defendant  as  a  principal  and  for  the  evidence 
to  show  that  he  was  guilty  In  the  seoond  degree  or  as  an 
accessory  before  the  fact. — Id 600 

18.  Failure  to  Plead  upon  Overruling  of  Demurrer — Effect. 
Under  Bal.  Code,  §  6898  (Code  Proc.,  S  1282),  which  pro- 
vides that  Judgment  may  be  rendered  against  defendant 
In  a  criminal  case.  If  he  falls  to  plead  upon  the  over- 
ruling of  his  demurrer  to  the  Indictment  or  Information* 
he  may  be  sentenced  where  he  declines  to  plead,  after 
ample  opportunity  to  do  so,  as  the  subsequent  enactment 
of  Code  Proc.,  §  1864,  providing  that  "no  person  indicted 
or  Informed  against  for  any  ofCense  shall  be  convicted 
thereof,  unless  by  confession  of  his  guilt  In  open  court  or 
by  the  verdict  of  a  Jury  accepted  and  recorded  In  open 
court,"  cannot  be  construed  as  a  repeal  of  8  1282,  either 
directly  or  by  Implication. — State  v.  Harding ".  666 

47—20  WASH. 
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14.  Appeal — Rehearitiff — Matter$  Revietixible,  A  petition  for 
rehearing  presents  no  matters  for  the  consideration  of 
the  court,  when  it  is  based  on  matters  not  urged  on  the 
original  hearing. — Id 556 

See  Appeal,  9,  10,  15,  16;  Foboebt;  Homicidb;   Iir-; 
cest;   Indictment  and  Infobmation  ;  Interprets 

DAMAGES. 

Removal  of  Lateral  Support — Elements  of  DamageB.  Where 
damages  are  recoverable  by  reason  of  the  removal  of 
lateral  support,  the  depreciation  of  the  property  caused 
by  an  approaching  slide  as  a  result  thereof,  although  the 
slide  began  to  approach  plaintiff's  property  two  years 
prior  to  the  commencement  of  the  action,  should  be  elim- 
inated from  the  jury's  calculations  in  assessing  the 
amount  of  damages. — Smith  v,  Seattle 61S 

DESCENT  AND  DISTRIBUTION. 

Rights  of  Illegitimate  Child  after  Acknowledgment,  Where 
an  illegitimate  child  has  been  recognized  by  his  father 
in  writing,  he  becomes  as  much  the  heir  of  his  father, 
under  Bal.  Code,  §  4624,  as  a  legitimate  child,  although 
his  parents  may  never  have  intermarried,  and,  if  the 
father  die,  leaving  no  widow,  such  child  is  as  much  en- 
titled as  one  born  in  wedlock  to  the  possession  of  the 
homestead  and  to  an  allowance  for  support  pending  the 
settlement  of  the  estate. — In  re  Chrkow'a  Estate 563 

DIKES. 

1.  Injunction — Parties — Diking  District,  In  an  action  to 
enjoin  the  payment  of  alleged  illegal  diking  district  war- 
rants, the  diking  district  is  not  a  necessary  party  defend- 
ant, where  the  collection  and  disbursement  of  the  dike 
taxes  is  in  the  hands  of  the  county  treasurer,  and  the 
diking  district  has  no  control  over  the  funds  or  the 
treasurer. — Ahhott  v,  Qaches 51T 

2.  Warrants — Consideration.  Where  warrants  for  the  con- 
struction of  a  dike  were  issued  under  an  act  which  the 
courts  had  declared  unconstitutional  and  no  method  for 
their  payment  had  been  afterwards  provided  by  the  legis- 
lature, the  subsequent  issuance  of  warrants  to  take  up 
such  invalid  warrants  was  without  consideration. — Id, . .  517 
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DISMISSAL.  OF  ACTIONS. 

DUmisaal  vHthout  Prejudice — When  Motion  too  Late. 
Where  the  court  has  granted  the  motion  of  defendant  to 
discharge  the  jury  and  for  Judgment  in  its  fayor,  made 
in  conformity  with  Bal.  Code,  9  4994  (Laws  1896,  p.  64, 
9  1),  which  provides  that  in  all  cases  in  which  the  legal 
sufficiency  of  the  evidence  shall  be  challenged,  and  the 
court  shall  decide  as  a  matter  of  law  what  verdict  should 
be  found,  the  court  shall  discharge  the  Jury  and  direct 
judgment  to  be  entered  in  accordance  with  its  decision, 
a  motion  of  plaintiff  for  a  dismissal  of  his  case  without 
prejudice  comes  too  late. — Dunkle  v.  Spokane  Falls  d 
y,  Ry,  Co ^254 

DIVORCE.    See  Appeal,  8;  Parent  and  Child,  3. 

DRAINAGE.    See  Dikes;  Eminent  Domain,  2,  3;  Bvidengb, 
1;  Statutes,  1,  2. 

EJECTMENT. 

When  Proper  Remedy — Action  by  Railroad  Against  Pat- 
entee of  Oovemment  Lands,  Ejectment  is  the  proper 
remedy  where  a  railroad  company  claiming  land  under 
a  prior  grant  of  the  government  seeks  to  obtain  posses- 
sion as  against  parties  holding  the  land  under  a  subse- 
quent patent  from  the  United  States;  and  in  such  action 
the  validity  of  a  patent  is  subject  to  collateral  attack. — 
Northern  Pacific  Ry.  Co.  v.  Miller 21 

EMINENT  DOMAIN. 

!•  Procedure — Payment  of  Expenses  of  Prior  Proceedings. 
The  legislature  may  properly  authorize  payment  In  con- 
demnation proceedings  of  expenses  incurred  in  prior  pro- 
ceedings under  a  statute  which  was  declared  unconsti- 
tutional after  such  expenditures  were  made. — Lewis 
County  V.  Gordon 80 

2.  What  Constitutes  Public  Use— Drainage  Ditches.  The 
construction  of  ditches  for  drainage  of  land  otherwise 
useless  for  agricultural  purposes  is  recognized  as  a 
public  use.— /d 80 

Z.  Judgment — Payment  of  Damages.  A  judgment  condemn- 
ing a  right  of  way  for  a  ditch  for  drainage  purposes 
should  provide  that  unless  the  damages  assessed  be  paid 
within  a  reasonable  time  fixed  by  the  court,  the  right  to 
appropriate  shall  be  thereafter  forfeited. — Skagit  County 
V.  McLean 92 
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4.  Irrigation  Companies — Appropriation  of  Right  of  Way, 

In  a  condemnation  proceeding  to  secure  right  of  way  for 

an  irrigating  canal,  it  is  not  necesBary  for  the  irrigation 
company  to  show  that  it  has  condemned  or  purchased 

water  rights  from  the  riparian  owners  of  the  stream  It 

proposes  to  tap. — Prescott  Irrigation  Co,  v.  FJathers 454 

6.  SoMO'^Puhlio  V$e,  Under  the  constitution  and  satates 
of  this  state  the  condemnation  of  lands  for  the  constmo^ 
tion  of  im  irrigation  ditch  constitutes  an  appropriation 
for  a  public  use. — M 454 

BSTOPPBL. 

1.  iy  Contract.  Under  Laws  1893,  p.  243,  §  4  (Bal.  Ck)de, 
8  4088),  proYiding  that  the  lien  in  favor  of  the  contractor 
ezcayating  waterways  and  filling  tide  lands,  should  be 
payable  by  private  owners  of  the  land,  in  ten  equal  annual 
Installments,  dating  from  sale  of  the  lands  by  the  state, 
payable  at  the  end  of  each  year,  "with  accompanying 
interest  on  each  of  such  installments^"  and  under  the 
construction  placed  on  such  statute  by  the  land  oomml8> 
sioner  that  the  gross  interest  due  at  the  maturity  of  an 
annual  installment  is  payable  with  the  installmeiit,  which 
construction  was  included  in  the  certificates  issued  by 
the  commissioner  and  thereby  incorporated  in  the  ccm- 

'  tract  of  purchase  of  such  lands,  a  purchaser  is  estopped 
to  deny  the  obligation  to  pay  the  gross  amount  of  inter- 
est due  at  the  time  of  paying  each  annual  installment  of 
purchase  price. — Mississippi  Valley  Trust  Co.  v.  Hoflus. .  271 

2.  Bame.  A  purchaser  of  state  lands,  subject  to  a  lien 
authorized  by  the  state  expressly  provided  for  in  the 
contract  of  purchase,  cannot  question  the  validity  of  the 
lien.— Id 271 

8.  By  Inconsistent  Claims.  The  fact  that  sureties  on  a 
building  contractor's  bond  had  denied  liability  upon  the 
bond  would  not  estop  them  from  alleging  the  owner's 
failure  to  furnish  the  architect's  certificate  of  expendi- 
tures, where  the  building  had  been  completed  by  the 
owner  after  abandonment  by  the  contractor. — DeJfattos 
V.  Jordan 315 

4.  Hitsband  and  Wife — Agency — Estoppel  to  Deny  Author- 
ity.  A  wife  is  estopped  from  disputing  the  authority  of 
her  husband  to  make  a  contract  concerning  a  party  wall 
on  her  land,  where  the  evidence  shows  that,  ever  since 
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her  ownership  of  the  land»  he  had  exercised  complete 
control  oyer  It  and  the  building  erected  thereon,  by  him- 
self making  all  contracts  for  its  construction  and  repair, 
and  renting  the  building  and  paying  taxes  on  the  prop- 
erty.—ITorr  V.  HoUiB 424 

5.  Grounds  for — Buiiding  on  Another*8  Land.  Where  a 
vendor  of  land  who  has  given  an  executory  contract  for 
its  sale,  which  he  is  entitled  to  declare  forfeited  for  non- 
payment of  installments  of  purchase  price  due  him, 
stands  by  and  sees  materials  furnished  for  improvements 
made  thereon  by  third  parties  in  ignorance  of  his  rights, 
under  a  lease  of  the  premises  by  his  vendee,  he  Is 
estopped  from  claiming  a  forfeiture  as  to  the  improve- 
ments, and  they  may  be  removed  and  sold,  under  Bal. 
Code^  8  6916,  for  the  purpose  of  satisfying  the  lien  claims 
of  material  men  and  laborers. — Bell  v.  Oroves;  Bell  v. 
Swaltoell  Land,  Loan  d  Trust  Co 602 

6.  Grounds  for — Acquiescence  in  Discharge  of  Receiver. 
Where  general  creditors  have  for  more  than  a  year  acqui- 
esced in  an  order  of  the  court  discharging  a  receiver  and 
permitting  an  alleged  insolvent  bank  to  resume  business, 
they  cannot  be  heard  to  object  that  the  receiver  did  not 
represent  them  at  the  hearing. — Bank  of  California  v. 
Puget  Sound  Loan,  Trust  as  Banking  Co 686 

BVIDBNCB. 

1.  Relevancy — Similar  Acts.  Evidence  in  an  action  to  con- 
demn a  right  of  way  for  a  drainage  ditch,  that  the  ditch, 
after  its  construction,  was  extended,  and  thus  caused 
greater  damage  to  the  owners  of  the  land  sought  to  be 
condemned,  is  inadmissible,  where  the  alleged  extension 
was  constructed  under  a  different  petition,  and  condemna- 
tion of  the  right  of  way  therefor  is  not  sought  in  the 
action  at  bar. — Bkagit  County  v.  McLean 92 

2.  Non-Expert  "Witnesses — Sanity.  The  admission  of  the 
opinions  of  non-expert  witnesses  upon  questions  of  sanity 
being  largely  within  the  discretion  of  the  trial  court, 
error  cannot  be  predicated  upon  the  court's  refusal  to 
permit  non-expert  witnesses  to  state  whether,  in  their 
Judgment,  an  alleged  insane  grantor  was  competent  to 
execute  the  deed  in  controversy. — Cluw,  v.  Barkley 108 

8.  Judicial  Notice— Court  Proceedings.  Both  the  trial  and 
the  apellate  court  will  take  Judicial  notice,  in  an  action 
on  an  attachment  bond,  of  the  pendency  of  an  appeal 
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involylng  an  order  dissolving  the  attachment,  where  the 
records  of  the  respectlTe  courts  disclose  that  fact. — Max- 
well V.  OriflUh lOe 

4.  Proof  of  Payment — Mmt  he  Pleaded.  Proof  of  payment 
of  a  promissory^  note  cannot  be  introduced  in  evidmce, 
unless  pleaded. — RicKardB  v,  Jefferson 166 

6.  Rehvitdl — Relevancy,  Where  defendant,  in  an  action  for 
damages  resulting  from  the  falling  of  a  gang-plank  be- 
tween a  steamer  and  the  dock,  has  put  in  eridence  to  the 
effect  that  the  gang-plank  had  been  properly  fattened  but 
had  broken  loose  by  the  mooring  of  a  second  steamer  to 
the  first  in  such  a  way  as  to  forcibly  pull  the  first  steamer 
from  the  dock,  evidence  in  rebuttal  is  admissible  to  show 
that  the  second  steamer  tied  up  to  the  first  one  more  than 
an  hour  before  the  accident  occurred. — Croft  v.  HfortK' 
western  Steamship  Co 175 

6.  Same — Subjects  Opened  up  on  Cross-examination.  Mat- 
ters brought  out  on  cross-examination  of  witnesses  may 
properly  be  gone  into  on  their  re-dlrect  examination. — 
State  V.  Anderson 19S 

7.  Pleading  and  Proof — Special  Contracts.  In  oraer  to  ren- 
der proof  admissible  showing  that,  by  the  terms  of  the 
contract  entered  into  by  defendant  with  the  agent  of  a 
building  and  loan  association,  the  mortgage  given  to  the 
association  had  been  fully  paid  prior  to  suit,  such  special 
contract  must  be  set  up  in  the  answer. — Insterstate  Sav- 
ings d  Loan  Ass*n  v.  Knapp 22& 

8.  Same — Estoppel.  All  the  essential  facts  constituting 
equitable  estoppel  must  be  pleaded. — Id 225 

9.  Admissihility  of  Written  Interrogatories.  Under  Code 
Proc.,  §9  1660-1665  (Bal.  Code,  §8  6008-6018),  authorizing 
the  admission  in  evidence  of  written  interrogatories  and 
the  answers  thereto,  without  any  restriction  being  im- 
posed, they  are  admissible  although  the  party  interro- 
gated may  be  present  as  a  witness  at  the  trial. — Island 
County  v.  Bahcock 2S8 

10.  Secondary  Evidence — Transactions  of  County  Commis- 
sioners. The  transactions  of  a  board  of  county  commis- 
sioners authorizing  the  performance  of  services  for  the 
county  may  be  proved  by  evidence  aliunde  the  record, 
where  the  board  has  failed  to  make  a  proper  record. — 
Robertson  v.  King  County 259 
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11.  Admissibility  of  Private  Letters—Action  hy  Wife,  In  an 
action  by  a  wife  for  the  alienation  of  her  husband's  affec- 
tions, his  letters  to  her  during  coverture  showing  his 
affection  toward  her  are  admissible  in  evidence. — Beach 

V.  Brown 266 

12.  Same — Self-Berving  Declarations.  Testimony  in  relation 
to  the  object  the  husband  avowed  In  writing  affectionate 
letters  to  his  wife  is  inadmissible  on  the  ground  of  being 
self-serving  declarations. — Id 266 

18.  Presumptions — Affection  of  Husband  for  Wife,  The 
fact  that  a  husband  cohabits  with  his  wife  and  has  chil- 
dren by  her  raises  a  presumption  that  he  has  an  affection 
for  her,  which  presumption  continues  until  overthrown 
by  a  fair  preponderance  of  the  testimony  to  the  contrary. 
— Zd 266 

14.  Negligence — Presumption  from  Outbreak  of  Fire,  The 
mere  fact  that  a  fire  occurred  in  a  coal  mine  is  not  proof 
of  negligence,  when  it  does  not  appear  to  have  been  the 
result  of  any  act  imputable  to  the  company. — Hughes  v, 
Oregon  Improvement  Go 294 

16.  Same — Selection  of  Improper  Servants.  The  fact  tl^at 
the  fan  was  shut  down  at  the  wrong  time,  at  the  out- 
break of  a  fire  in  the  mine,  does  not  show  negligence  in 
selecting  or  retaining  the  servants  in  charge  of  the  fan, 
when  it  does  not  appear  that  they  had  ever  failed  to  dis- 
charge any  of  their  duties  in  connection  therewith,  or 
that  the  fan  had  not  been  at  all  times  properly  operated, 
but  that  the  omission  was  due  to  an  error  of  Judgment 
when  suddenly  placed  in  a  situation  demanding  imme- 
diate action. — Id 294 

16.  Pleading  and  Proof — Relevancy.  Where  the  only  issue 
raised  by  the  pleadings  is  an  allegation  and  a  denial  of  a 
contract  of  employment  as  a  teacher,  evidence  of  a  rescis- 
sion of  the  contract  is  inadmissible — Kennedy  v.  School 
District 899 

17.  Foreign  Judgments — Amendment  of  Record.  In  an  action 
on  a  foreign  judgment,  the  judgment  roll  is  admissible 
In  evidence,  although  it  appears  therefrom  that  subse- 
quent to  the  entry  of  judgment  the  return  was  amended 
so  as  to  show  that  defendant  had  been  duly  served,  but 
without  personal  notice  to  the  defendant  of  the  proposed 
amendment,  where  the  judgment  was  by  default  and  the 
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statute  of  the  state  In  which  judgment  was  had  did  not 
require  personal  notice  In  such  cases. — Cunningham  v, 
Spokane  Hydraulic  Co 460 

18.  Judicial  Notice.  Courts  will  take  Judicial  notice  that 
Irrigation  is  necessary  In  order  to  produce  agricultural 
crops  upon  light  sage-brush  soil. — Prescott  Irrigation  Co. 

V.  Flathers • 454 

19.  Non^Experts.  The  admission  In  erldence  of  the  testi- 
mony of  a  non-expert  witness  as  to  his  opinion  of  the 
mental  capacity  of  a  testator,  after  stating  tne  facts  and 
circumstances  upon  which  his  opinion  Is  based,  and  re- 
quiring the  extent  and  nature  of  his  knowledge  of  the 
testator  to  be  probed  on  cross-examination,  Is  not  error, 
as  the  extent  of  such  knowledge  affects  the  witness's 
credibility  and  not  his  competency. — In  re  Cforkow^t 
Batate 5$3 

20.  Judicial  Notice — Court  Proceedings.  In  a  proceeding  for 
contempt  for  violation  of  an  Injunction,  the  court  will 
take  Judicial  notice  of  its  own  order  In  granting  the 
Injunction. — State  ex  ret  Sander  v.  Jones 576 

21.  Proof  of  Agency — Opinion  Evidence.  In  the  examina- 
tion of  a  witness.  It  Is  not  error  for  the  court  to  permit 
him  to  state  his  conclusion  or  opinion  as  to  the  relation- 
ship of  principal  and  agent  between  defendant  and 
another,  without  disclosing  facts  which  would  constitute 
agency,  as  the  grounds  upon  which  the  conclusion  of  the 
witness  Is  based  may  be  probed  on  cross-examination. — 
Service  v.  Peming  Investment  Co €68 

22.  Secondary  Evidence.  Parol  testimony  as  to  the  contents 
of  a  written  Instrument  Is  admissible,  upon  proof  of  loss 
of  the  original,  and  that  it  could  not  be  found  after  dili- 
gent and  careful  search. — Id 668 

23.  Same — Relevancy  of  Unexecuted  Contract.  In  an  action 
for  damages  for  failure  to  convey  land,  to  which  the 
defense  Is  raised  that  the  contract  of  purchase  was  made 
with  an  unauthorized  agent  of  defendant,  an  unexecuted 
contract  transmitted  in  a  letter  by  defendant  to  the 
alleged  agent,  conforming  to  the  terms  of  the  contract 
as  made  by  him,  is  admissible  In  evidence  as  a  fact  tend- 
ing to  show  the  alleged  agent's  authority  and  ratification 

by  the  defendant. — Id €68 
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See  Appeal,  16;  Bills  and  Notes,  3;  Cabbiebs,  8; 
FixTUBES,  1,  2;  Fbaud,  2;  Fbaudulbht  Convet- 
ANCEs,  1,  2;  Homicide,  2,  8;  Wftnessbs. 

EXECUTION. 

Supplementary  Proceedings  Against  Wife — Examination 
Without  Hushand*8  Consent.  In  proceedings  supple- 
mentary to  execution,  brought  against  the  wife  of  a 
judgrment  debtor  to  discover  if  she  have  property  belong- 
ing to  him  in  her  possession,  the  wife  may  be  examined 
without  the  consent  of  the  husband,  as  he  is  not  a  party 
to  the  proceeding,  and  the  case,  consequently,  does  not 
fall  within  Code  Proc.,  §  1649  (Bal.  Code,  8  5994),  which 
provides  that  a  wife  shall  not  be  examined  for  or  against 
her  husband  without  his  consent. — FrankentTial  v.  BoUh 
monson 460 

EXECUTORS  AND  ADMINISTRATORS.     See  Descent  aivd 

DistbibittionT  Pabtnebship. 

EXTRADITION. 

Convicted  Prisoners  of  Sister  State  in  Custody  Within  This 
State.  Extradition  laws  governing  the  detention  and  de> 
livery  of  fugitives  from  Justice  have  no  application  to 
the  case  of  convicted  prisoners  of  another  state,  who  are 
passing  through  this  state  in  the  custody  of  an  officer  of 
the  state  in  which  they  were  convicted. — In  re  Money, . .  609 

FELLOW  SERVANTS.    See  Masteb  and  Sebvant,  1,  4. 

FISHERIES. 

1.  Waters  of  Puget  Sound — Right  to  Set-Net  License.  Under 
Laws  1897,  p.  218,  9  7  (Bal.  Code,  9  3353),  traps  and 
pound  nets  are  recognized  as  the  only  fixed  appliances 
for  which  licenses  may  be  issued  for  fishing  locations  in 
the  waters  of  Puget  Sound.— OcrT^ord  v.  Worrell 492 

2.  Same — Assignment  of  License.  Where  notice  is  not  given 
to  the  fish  commissioner  of  an  attempted  transfer  of  a 
fishing  license  and  of  the  location  and  appliances  in  use 
thereunder,  the  person  attempting  to  transfer  is  guilty 
of  a  misdemeanor,  under  Laws  1897,  p.  216,  9  3  (Bal. 
Code,  9  3349),  and  such  attempted  transfer  amounts  to 
an  abandonment  of  the  location  and  can  confer  no  rights 
upon  the  assignee. — Id 492 


746  INDEX— Vol.  20. 


FIXTURES. 

1.  Right  of  Removal  as  Against  Mortgagee — Evidence  Shovh 
ing  Intent  of  tJieir  Attachment.  In  an  action  by  a 
mortgagee  to  replevin  certain  articles  claimed  as  fixtures, 
which  had  been  removed  from  the  premises  by  the 
mortgagors,  a  declaration  of  homestead  made  by  the 
mortgagors  is  inadmissible  in  evidence  for  the  purpose 
of  establishing  their  intention  of  attaching  the  articles 
to  the  premises  as  permanent  fixtures. — PhiladaJphia 
Mortgage  A  Trust  Co.  v.  Miller 607 

2.  Same.  In  a  controversy  between  a  mortgagor  and  a 
mortgagee  as  to  whether  certain  mantels  and  a  porcelain 
bathtub  and  hot  water  boiler  placed  in  the  dwelling  on 
the  mortgaged  premises  were  fixtures  or  not,  evidence  as 
to  whether  the  house  was  or  was  not  a  finished  house 
without  such  articles,  and  that  the  value  of  the  premises 
was  impaired  by  their  removal,  was  immaterial  and 
irrelevant — Id 607 

8.  What  are  Fixtures — Mantels,  BatlP  Tubs  and  Water 
Heater.  Stock  mantels  carried  by  dealers  as  merchan- 
dise and  made  adaptive  to  any  kind  of  a  house;  hot 
water  heaters  and  bathtubs,  all  of  which  can  be  readily 
attached  to,  or  detached  from,  the  house  without  injuring 
the  realty,  are  not  fixtures,  as  between  a  mortgagor  and 
a  mortgagee. — Id 607 

4.  Same — Mixed  Question  of  Law  and  Fact.  The  question 
of  whether  or  not  a  particular  piece  of  furniture  is  a 
fixture  is  a  mixed  one  of  law  and  fact,  and,  where  the 
question  has  been  determined  by  the  jury  under  proper 
instructions,  their  verdict  will  not  be  disturbed,  unless 
it  is  clear,  as  a  matter  of  law,  that  the  furniture  or 
machinery  was  in  fact  a  part  of  the  realty. — Id 607 

FORGERY. 

What  Constitutes — Uttering  Forged  Draft.  Bal.  Ck>de,  9 
7128  (Penal  Code,  5  63),  comprises  within  its  purview 
the  crime  of  uttering  forged  drafts,  as  well  as  the  crime 
of  forging  that  character  of  written  instruments. — State 
V.Harding 556 

FRAUD. 

1.  Affirmance  of  Contract^Right  of  Action  for  Damages. 
One  who  has  been  induced  to  purchase  promissory  notes 
through  fraudulent  representations  is  not  barred  from 
maintaining  an  action  for  damages  on  account  of  the 
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fraud,  by  the  fact  that  he  affirmed  the  contract  and  as- 
sumed ownership  of  the  notes. — Pronger  v.  Old  National 
Bank 618 

2.  Same — Evidence.  In  an  action  for  fraud  a  prirna  facie 
case  is  established  when  the  evidence  discloses  that  the 
defendant  bank  owned  two  notes  which  it  had  taken  in 
the  course  of  business;  that  the  payor  of  the  notes  was 
insolvent,  and  the  notes  worthless;  that  defendant,  know- 
ing this,  caused  the  notes  to  be  forwarded  to  plaintiff 
without  his  consent  and  his  account  with  the  defendant 
bank  to  be  charged  with  the  face  value  of  the  notes, 
falsely  representing  that  the  notes  were  taken  for  a  loan 
of  plaintiff's  money  made  by  an  officer  of  the  defendant 
bank  to  the  payor,  who  was  solvent  and  would  pay  the 
notes  on  demand;  and  that  plaintiff  had  suffered  loss 
thereby  to  the  extent  of  the  account  charged  against  him 
by  defendants. — Id 618 

See  Banks  and  Banking,  2;  Creditobs'  Bill,  1. 

FRAUDS,  STATUTE  OF. 

Promise  to  Pay  Another*8  Debt,  A  verbal  promise  to  pay 
the  debt  of  another,  as  consideration  for  a  transfer  of 
property  between  promisor  and  promisee,  even  though 
the  original  debt  is  not  discharged  by  the  new  promise, 
does  not  fall  within  the  statute  of  frauds,  as  such  verbal 
promise  constitutes  merely  an  agreement  of  the  promisor 
to  pay  his  own  debt. — Oilmore  v  ,8kookum  Box  Factory.  708 

FRAUDULENT  CONVEYANCES. 

1.  Fraud — Sufficiency  of  Evidence.  A  conveyance  fair  upon 
its  face,  but  alleged  to  be  fraudulent  as  against  creditors, 
will  not  be  set  aside  upon  the  uncorroborated  testimony 
of  the  grantor  that  it  was  given  with  fraudulent  intent — 
Btrav}-EU8V)orth  Mfg.  Co.  v.  Cain 851 

2.  Bame.  The  existence  of  one  or  more  badges  of  fraud  is 
not  sufficient  to  invalidate  a  written  instrument,  where, 
in  view  of  all  the  circumstances,  it  is  apparent  that 
fraud  was  not  intended. — Id 351 

8.  Insolvent  Corporations  —  Fraudulent  Preferences.  A 
pledge  of  collateral  security,  given  by  an  insolvent  cor- 
poration to  secure  a  pre-existing  Indebtedness,  consti- 
tutes a  fraudulent  preference  as  to  other  creditors,  where 
the  secured  creditor  had  knowledge,  or,  from  his  rela- 
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tions  with  the  insolvent  corporation,  must  be  presumed 
to  have  had  notice,  of  its  condition. — Burrell  v.  Bennett. .  644 

4.  Same — Consideration  for  Mortgage — Pre-existing  Debt. 
Creditors  of  a  bank  in  the  hands  of  a  receiver  who  con- 
sent to  the  discharge  of  the  receiver  and  the  re-opening 
of  the  bank,  under  an  arrangement  whereby  one  of  the 
creditors  is  to  advance  money  to  the  bank  for  the  purpose 
of  enabling  it  to  resume  business  and  partially  pay  out- 
standing claims,  are  estopped  from  claiming  they  had 
no  notice  of  a  mortgage  for  an  antecedent  indebtedness 
being  given  in  consideration  of  such  advance,  when  they 
have  agreed  to  an  extension  of  the  time  In  which  the 
bank  might  pay  their  claims,  and  have  received  dividends 
thereon  out  of  the  moneys  so  advanced;  and  they  are  also 
equitably  estopped  from  setting  up  the  insolvency  of  the 
bank  at  the  time  of  the  discharge  of  the  receiver,  for  the 
purpose  of  showing  that  the  giving  of  the  said  mortgage 
constituted  a  fraudulent  preference. — Bank  of  California 

V.  Puget  Sound  Loan,  Trust  d  Banking  Co 636 

5.  Action  to  Set  Aside — Evidence.  The  subsequent  insolv- 
ency of  a  corporation  cannot  be  given  in  evidence  for 
the  purpose  of  aifecting  the  validity  of  a  prior  instru- 
ment, which  was  valid  at  the  time  of  its  execution. — Id. .  636 

GARNISHMENT  . 

1.  When  Lies — Against  Receiver,  Where  the  case  in  which 
a  receiver  was  appointed  has  been  settled  or  dismissed 
and  no  further  duty  remains  to  the  receiver  than  to  turn 
over  the  money  and  property  held  by  him  to  the  parties 
entitled  thereto,  the  property  in  his  hands  as  receiver  is 
liable  to  garnishment. — Russell  v.  Millett 212 

2.  Property  Subject — Claims  of  Third  Persons.  Where 
under  a  decree  it  is  necessary  to  pay  a  sum  of  money  into 
the  hands  of  the  clerk  of  the  court  in  order  to  obtain 
certain  rights,  money  so  paid  by  a  third  person,  who 
takes  an  assignment  of  all  rights  under  the  judgment  as 
security,  cannot  upon  the  subsequent  vacation  of  the 
judgment  be  subjected  to  garnishment  proceedings  by  a 
creditor  of  the  person  for  whose  use  the  money  had  been 
advanced,  as  on  failure  of  the  security  the  assignee  would 
become  entitled  to  a  return  of  the  money. — Merwin  v. 
Fowler 687 
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HABEAS  CORPUS. 
Convicted  Prisoners  of  Sister  State  in  Custody  Within 
This  State.  Habeas  corpus  for  the  release  of  a  convicted 
prisoner  under  the  Judgment  of  a  court  of  a  sister  state, 
who  is  brought  within  the  boundaries  of  this  state  by 
an  officer  in  charge  on  his  way  to  the  penitentiary  of  the 
sister  state,  will  not  lie,  under  S  1  of  art.  4  of  the  con- 
stitution of  the  United  States  requiring  full  faith  and 
credit  to  be  given  in  each  state  to  the  judicial  proceed- 
ings of  every  other  state,  when  it  appears  by  a  duly 
authenticated  record  that  the  judgment  of  conviction  was 
properly  rendered,  and  the  prisoner  legally  sentenced. — 
In  re  Maney 609 

HIGHWAYS. 

Authority  of  Board  of  Construction.  Under  Laws  1898,  p. 
801,  §  38  (Bal.  Code,  S  8948),  providing  for  the  estab- 
lishment of  a  system  of  improved  roads,  a  board  of  con- 
struction appointed  thereunder  with  power  to  inspect  the 

•  work  and  suspend  it  in  case  of  disagreement  until  the 
engineer  can  decide  the  controversy,  is  not  authorised  to 
cancel  and  annul  a  contract  made  by  the  county  or  de- 
clare a  forfeiture  thereunder,  but  may  merely  suspend 
construction  pending  the  engineer's  determination 
whether  the  work  is  being  done  according  to  contract 
and  the  proper  material  is  being  used<^ — State  ex  rel. 
Dahlguist  v.  Van  Wyck 89 

See  Counties,  1-3,  6,  6. 

HOMESTEAD.     See  Juoomekt,  1,  2. 

HOMICIDE. 

1.  Justifiable  Homicide — Resisting  Arrest.  The  illegality 
of  an  attempted  arrest  constitutes  no  defense  for  the 
killing  of  the  person  making  the  arrest,  but  renders  the 
one  committing  the  homicide  guilty  of  manslaughter. — 
State  V.  Symes 484 

2.  Same — Evidence.  Upon  the  trial  of  a  defendant  charged 
with  killing  an  officer  while  resisting  arrest,  where  the 
officer  had  cause  to  suspect  the  defendant,  evidence  that 
the  defendant  was  innocent  of  the  crime  for  which  the 
arrest  was  attempted,  is  inadmissible. — Id 484 

8.  Same.  The  admission  in  evidence  of  the  warrant  upon 
which  the  accused  was  arrested,  is  not  erroneous,  even 
if  void  upon  its  face,  in  a  prosecution  for  killing  an 
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officer  who  had  arrested  the  defendant  upon  the  charge 
alleged  in  the  warrant — Id 484 

4.  Murder — Bufflciency  of  Informution.  An  informati<ML 
charging  murder  in  the  first  degree  states  sufficient  facts 
when  it  alleges  that  defendant,  at  a  certain  time  and 
place,  "purposely  and  of  his  deliberate  and  premeditated 
malice  killed"  deceased,  "by  then  and  there  purposely 
and  of  his  deliberate  and  premeditated  malice  shooting 
and  wounding  the  said"  deceased  "with  a  pistol,  which" 
defendant  "then  and  there  held  in  his  hand." — Btate  v. 
Cronin 512 

HUSBAND  AND  WIFE. 

1.  Accommodation  Paper — LiaMlity  of  Community,  A  note 
executed  by  a  husband,  and  delivered  solely  as  an  accom- 
modation  to  the  bank  to  which  it  is  made  payable,,  is  not 
valid  as  against  the  community,  where  it  was  not  exe- 
cuted in  behalf  of  the  community,  and  neither  husband 
nor  wife  had  any  interest  in  the  bank  at  the  time. — 
Shuey  V.  Hohnea IS 

2.  Community  Property — Mining  Olaima.  The  possessory 
right  which  the  locator  of  a  mining  claim  has  under 
Rev.  St.  U.  S.,  S  2322,  is  not  community  property. — 
Phoenix  Mining  Co.  v.  Scott 48 

8.  Married  Women — Contracts — Right  to  Acquire  Separate 
Property.  Personalty  purchased  by  a  married  woman 
having  no  separate  estate  at  the  time,  with  money  boi^ 
rowed  by  her,  constitutes  community  property,  under 
Bal.  Code,  §§  4488-4490,  defining  the  separate  and  com- 
munity property  of  husband  and  wife. — Main  v.  Scholl. . .  201 

4.  Marriage — Validity.  A  legal  marriage  under  the  laws  of 
Idaho  is  established  by  proof  that  a  marriage  ceremony 
was  performed  in  a  church,  in  the  presence  of  witnesses, 
by  a  minister  who,  under  the  law,  was  authorized  to  per- 
form such  ceremony,  and  that  the  ceremony  was  followed 
by  the  cohabitation  of  the  parties  as  man  and  wife, 
although  there  is  no  proof  of  a  previous  license  being 
procured  and  a  subsequent  return  of  the  marriage  made 
to  the  officer  issuing  the  license,  as  S  2429,  Rev.  Stat. 
Idaho,  1887,  while  requiring  marriage  to  be  solemnised, 
authenticated  and  recorded  as  provided  in  this  chapter, 
further  provides  that  "non-compliance  with  its  provisions 
does  not  invalidate  any  lawful  marriage." — State  v,  Jfo- 
Gilvery 240 
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6.  Alienation  of  Husband's  Affections — Action  by  Wife,  A 
married  woman  may  maintain  an  action  for  damages  for 
the  alienation  of  her  husband's  affections,  in  her  own 
name,  without  her  husband  joining  her,  under  Gen.  Stat., 
S5  1408,  1409  (Bal.  Code,  §8  4502,  4503),  which  provide 
that  every  married  person  shall  have  the  same  right  to 
acquire  and  dispose  of  every  species  of  property,  and  to 
sue  and  be  sued  as  if  unmarried,  and  that  all  laws  im- 
posing civil  disabilities  upon  a  wife,  which  are  not  recog- 
nized as  existing  as  to  the  husband,  are  abolished,  and 
that  for  any  unjust  usurpation  of  her  rights  she  shall 
have  the  same  right  as  the  husband  to  appeal  in  her  own 
name  to  the  courts  for  redress  and  protection. — Beach  v. 
Brown 266 

6.  Same — Effect  of  Divorce,  A  wife's  right  of  action  for 
damages  for  the  alienation  of  her  husband's  affections 
is  not  lost  by  reason  of  her  obtaining  a  divorce  from 
him.— 7d 266 

7.  Wife*s  Separate  Property— Liability  for  Husband^s  Debts. 
Where  there  is  no  proof  of  when  the  marriage  relation 
between  husband  and  wife  was  assumed,  and  nothing  to 
show  that  a  promissory  note  in  her  favor  was  community 
property,  the  maker  of  a  note  is  not  entitled  to  offset  a 
bar  bill  due  him  from  the  husband  against  the  amount 
due  on  the  note  to  the  wife. — Bunker  v.  Hattrup 818 

See  Estoppel,  4;  Bvidence,  11-13;  Exectttion;  Lisa- 
TATiON  OF  Actions,  2;  Pabent  and  Child,  1-3. 

ILLEGITIMACY.    See  Descent  and  DiSTBisnTioN. 

INCEST. 

Consent  an  Unnecessary  Element.  Sexual  intercourse 
within  the  degrees  of  consanguinity  prohibited  by  Bal. 
Code,  §  7229,  is  incest,  whether  the  act  of  intercourse  is 
accomplished  with  or  without  the  consent  of  the  female. 
— State  V,  Nugent 622 

See  Criminal  Law,  6,  7;  Indictment  and  lNit>BMA- 
TION,  6,  7. 

IMPROVEMENTS. 

Recovery  of  Compensation  for — Defenses,  In  an  action  to 
recover  the  value  of  improvements  made  by  plain tilTs 
assignor  upon  school  lands  held  under  lease,  which  were 
subsequently  purchased  by  defendant,  an  answer  that  de- 
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fendant  acted  as  agent  for  plalntHTs  aasignor  in  making 
purchase  of  the  lands  sets  up  a  complete  defense  to  the 
action. — J.  F.  Hart  Lumber  Co.  v.  Rucker 383 


INDICTMENT  AND  INFORBCATION. 

1.  Duplicity.  The  fact  that  under  an  information  charging 
the  defendant  with  the  crime  of  assault  with  a  deadly 
weapon  he  might  be  convicted  of  assault  and  battery,  or 
an  assault,  does  not  render  it  invalid  as  charging  more 
than  one  crime,  since  these  are  but  lesser  grades  of  the 
offense  charged. — State  i7.  McCormick 94 

2.  Same — Msault  with  Intent  to  KilL  The  fact  that  mn 
information  charging  defendant  with  assault  with  intent 
to  commit  murder  also  contains  a  charge  of  assault  and 
battery  does  not  render  it  bad  on  the  ground  of  duplicity, 
since,  under  Code  Proc,  S  1320  (Bal.  Code,  S  6956),  a  de- 
fendant may  be  found  guilty  of  any  offense  necessarily 
included  within  the  crime  charged. — Stctte  v.  MicKel 162 

8.  Same — Allegation  of  Intent  An  information  charging 
that  defendant  maliciously  cut  and  stabbed  a  person  with 
intent  to  kill  and  murder  him,  sufficiently  alleges 
malicious  intent,  which  constitutes  a  necessary  element 
in  the  charge  of  assault  with  intent  to  commit  murder. 
—Id 162 

4.  Larceny  of  Money— Description  of  Property  Tadten.  In  an 
information  charging  the  stealing  of  money,  no  particular 
description  of  the  money  is  necessary,  under  Bal.  Code^ 
§  6859  (2  Hill's  Code,  §  1258),  which  provides  that  in  an 
indictment  or  information  for  larceny  or  embezzlement 
of  money,  it  is  sufficient  to  allege  the  larceny  or  embezzle- 
ment to  be  of  money,  without  specifying  the  coin,  number, 
denomination  or  kind  thereof. — State  v.  Palmer 207 

6.  Description  of  Offense — Negation  of  Defenses,  An  infor- 
mation charging  an  attempt  to  commit  a  crime  need  not 
negative  the  presumption  that  it  failed  of  commission 
through  the  volition  of  defendant,  since  the  subsequent 
abandonment  cannot  avail  defendant,  if  the  elements  of 
an  attempt  existed  on  his  part — State  v.  MeOilvery 240 

6.  Incest — Allegation  of  Woman* s  Knowledge  of  Relation- 
ship. An  information  charging  a  man  with  the  crime  of 
incest  is  not  bad  for  failing  to  charge  the  woman  with 
knowledge  of  their  relationship,  if  the  knowledge  of  the 
defendant  is  duly  charged. — Id 240 
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7.  Alleg<Uiona  of  Intent — Bufflcienoy.  An  information 
charging  an  attempt  to  commit  incest  is  not  bad  because 
it  does  not  specifically  allege  the  purpose  and  intent  of 
the  parties  to  carnally  know  each  other,  if  such  intent 
is  the  necessary  and  irresistible  inference  to  be  derived 
from  the  language  employed. — Id 240 

8.  Yeriflcation.  The  yeriflcation  of  an  information  charg- 
ing defendant  with  a  crime,  to  the  effect  that  it  is  true 
as  the  affiant  "rerily  believes/'  is  sufficient  under  Bal. 
Code,  fi  6833  (2  Hill's  Code,  S  1231),  which  provides  that 
all  informations  shall  be  verified,  but  prescribes  no  par- 
ticular form. — State  v.  Oronin 512 

See  Criminal  Law,  3,  6;  Homigidk,  4. 
INSANITY.    See  EviDBarcE,  2,  19;  Wnxs,  1. 
INSOLVENCY.      See    Bankbijptct;      Fbaudulbnt    Convkt- 

AlVCES,   3-5;    BiAlTDAMUS,   7. 

INSURANCE. 

1.  Forfeiture  for  Non-payment  of  Premium — Notice,  Under 
Laws  N.  Y.  1877,  ch.  321,  providing  that  whenever  any 
premium  due  on  any  policy  shall  remain  unpaid  when 
due,  a  written  or  printed  notice  stating  the  amount  of 
such  premium  due  on  such  policy,  the  place  where  such 
premium  should  be  paid,  and  the  person  to  whom  the 
same  is  payable,  shall  be  duly  addressed  and  mailed  to  the 
person  whose  life  is  insured  at  his  or  her  last  known  post- 
office  address,  postage  paid,  stating  that  unless  the  pre- 
mium be  paid  within  thirty  days  after  the  mailing  of  the 
notice  the  policy  would  become  forfeited,  but  containing 
a  proviso  "that  a  notice  stating  when  the  premium  will 
fall  due  and  if  not  paid  the  policy  and  all  payments 
thereon  will  become  forfeited  and  void,  served  in  the 
manner  hereinbefore  provided,  at  least  thirty  and  not 
more  than  sixty  days  prior  to  the  day  when  the  premium 
is  payable,  shall  have  the  same  effect  as  the  service  of 
the  notice  hereinbefore  provided  for,"  it  is  not  necessary 
f«>r  a  notice  served  between  thirty  and  sixty  days  prior 
to  the  falling  due  of  the  premium  to  state  more  than  that 
the  premium  on  a  certain  numbered  policy  will  become 
due  on  a  given  date^  and  unless  then  paid  the  policy  will 
become  forfeited  and  void. — Trimble  v.  New  York  Life 
InM,  Oo 886 

48->20  WASH. 
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2.  Bame — When  Premium  Due.  Where  by  the  terms  of  a 
policy  of  insurance  a  premium  was  due  and  payable  upon 
a  given  date,  the  fact  that  by  a  clause  on  the  back  of  the 
policy  a  grace  of  thirty  days  was  given  upon  all  pre- 
miums falling  due  would  not  aftect  the  date  of  the  ma- 
turity of  the  premium,  so  far  as  the  matter  of  giving  the 
statutory  notice  to  the  insured  is  concerned. — Id 38C 

INTEREST. 
Compound  Interest — When  Collectible,  Where  the  time  for 
the  payment  of  interest  is  fixed  by  contract  or  statute  at 
a  certain  date,  an  installment  of  interest  due  at  that  date 
becomes  an  obligation  distinct  from  that  of  the  principal 
indebtedness,  and,  for  failure  to  pay  such  interest,  the 
law  allows  legal  interest  thereon  as  damages. — Missis- 
sippi Valley  Trust  Co.  v.  Hofius 272 

INTERPRETER. 

Competency.  The  fact  that  an  interpreter  was  subpoBnaed 
as  a  witness  would  not  detract  from  his  competency  as 
an  interpreter,  when  he  knew  nothing  of  the  circum- 
stances surrounding  the  case,  and  was  subpcenaed  as  a 
witness  merely  for  the  purpose  of  having  him  available 
as  an  interpreter. — Btate  v.  Michel 162 

INTERROGATORIES.     See  Appeal,  22;  Evidence.  9. 
IRRIGATION.    See  Eminent  Domain,  4,  5;  Evidence.  18. 
JUDGES.     See  Appeal,  15;  Courts. 

JUDGMENT. 

1.  Lien — Does  Not  Attach  to  Homestead.  Under  the  home- 
stead exemption  statutes  of  this  state,  a  general  Judg- 
ment lien  does  not  operate  upon,  and  does  not  attach  to, 
premises  which  constitute  a  homestead. — Traders*  Na- 
tional Bank  v.  Schorr 1 

2.  Res  Judicata — Matters  Concluded.  In  an  action  to  set 
aside  a  transfer  of  certain  realty,  as  in  fraud  of  a  Judg- 
ment creditor,  and  subject  it  to  the  lien  of  his  Judgment, 
a  decree  that  the  premises  were  subject  to  the  satisfac- 
tion of  the  Judgment  and  should  be  sold  under  execution 
for  that  purpose,  is  final  and  conclusive  upon  the  right 
of  the  Judgment  debtor  or  his  vendees  to  raise  the  issue 
in  a  subsequent  action  that  the  premises  were  the  home- 
stead of  the  debtor,  since  that  defense  should  have  been 
raised  in  the  prior  action. — Id 1 
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3.  Lien — Does  not  Attach  to  Mining  Claim.  The  poBsessory 
right  which  the  locator  of  a  mining  claim  has  under 
Rev.  St.  U.  S.,  9  2322,  is  not  such  an  interest  as  will 
support  the  lien  of  a  general  Judgment  within  the  mean- 
ing of  Bal.  Code,  §  5132,  making  such  judgment  a  lien 
upon  "the  real  estate  of  any  Judgment  tlebtor." — Phoenix 
Mining  Co.  v.  Scott 48 

4.  Default  Judgment — Vacation — Affidavit  of  Merita,  Where 
a  Judgment  of  default  is  prematurely  entered  before  the 
expiration  of  the  time  to  plead,  the  defendants  are  en- 
titled to  have  it  set  aside  as  a  matter  of  right,  without 
furnishing  an  affidavit  of  merits. — Hole  v.  Page 208 

5.  Manner  of  Collection  against  Public  Corporations.  Under 
Bal.  Code,  S  5676  (2  Hill's  Code,  §  674),  providing  that, 
in  order  to  obtain  payment  of  any  Judgment  against  a 
public  corporation,  a  certified  transcript  of  the  docket  of 
the  Judgment,  including  a  memorandum  of  acknowledg- 
ment of  satisfaction,  must  be  presented  to  the  officer 
authorized  to  draw  orders  on  the  treasury,  who  shall 
thereupon  draw  a  warrant  in  favor  of  the  Judgment  cred- 
itor, a  transcript  of  the  execution  docket  showing  the 
Judgment  and  its  satisfaction  is  a  sufficient  compliance 
with  the  statute,  without  giving  a  transcript  of  the  Judg- 
ment in  full. — Smith  v.  Ormshy 396 

6.  Res  Judicata  —  Matters  Concluded.  A  decree  in  a 
former  action  by  a  father  against  a  child  denying  a 
rescission  of  a  conveyance  to  the  child  for  failure  to  fur- 
nish support  does  not  constitute  a  bar  to  a  later  action 
by  the  father  for  a  rescissiop,  when  the  grounds  of  the 
second  action,  viz.,  the  conveyance  of  the  lands  in  con- 
troversy to  a  third  party  and  the  death  of  the  child,  were 
not  considered  or  determined  by  the  court  in  the  prior 
action. — Payette  v.  Ferrier 479 

7.  Vacation  —  Jurisdiction  of  Court  over  Interlocutory 
Orders.  An  order  appointing  a  receiver  pending  suit  is 
interlocutory,  and,  until  the  case  is  terminated  by  final 
Judgment,  the  court  retains  Jurisdiction  to  vacate  any 
previous  order  improvidently  made. — Balfour-Guthrie 
Investment  Co.  v.  Oeiger 579 

See  Appeal,  38.  39;  Bonds,  3;  Evidence,  17;  Habeas 
Corpus. 

JUDICIAL  POWERS.    See  Constttdtional  Law;  Municipal 
Corporations,  6. 
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Right  of  Redemption,  The  act  of  March  9,  1898  (Laws 
1893,  p.  241),  proYlding  for  the  construction  of  water- 
ways by  private  contract  and  granting  liens  upon  the 
state's  tide  lands,  authorizes  such  liens  to  be  foreclosed 
in  the  manner  provided  by  law  for  the  foreclosure  of 
other  liens  on  real  estate,  and  consequently  permita  the 
right  of  redemption  from  such  sales  in  the  same  way  as 
prevailed  under  the  existing  statutes  governing  the  sale 
and  redemption  of  mortgaged  realty. — Mississippi  Val- 
ley Trust  Co,  V.  Hoflus 372 

See  Assignment. 

JURISDICTION.    See  Appeal,  5,  7,  26,  SO,  39;  Assooiationb, 
1;  Judgment,  7. 

JURY. 

Examination  on  Voir  Dire— Bias — Religiotts  BeHef,  In  the 
examination  of  a  juror  on  the  voir  dire,  it  is  improper 
to  ask  him  whether  he  would  give  as  much  credit  to 
witnesses  professing  a  certain  religious  belief  as  he 
would  to  members  of  any  other  faith. — Horst  v.  Silver- 
man  23S 

LACHES. 

Delay  in  Suit  for  Reformation  of  Deedr^Effect  as  to  Svh- 
sequent  PurclMser.  The  fact  that  a  grantor  does  not 
begin  an  action  against  a  subsequent  grantee  immedi- 
ately upon  discovery  of  a  mistake  in  the  deed  to  the 
prior  grantee  does  not  amount  to  laches,  where  such 
subsequent  grantee  is  chargeable  with  knowledge  of  the 
mistake. — Dennis  v.  Northern  Pacific  Ry.  Oo 329 

LANDLORD  AND  TENANT. 

Rights  of  Parties — Payment  for  Improvements,  A  stipula- 
tion in  a  lease  that  on  its  expiration  the  lessor  will  pay 
to  the  lessee  the  actual  value  of  any  wharf  or  dock  placed 
in  the  river  in  front  of  the  demised  premises,  but  will 
pay  for  no  other  improvements  except  the  actual  cost  of 
making  such  dock  or  wharf,  which  shall  be  appraised  by 
three  persons,  one  appointed  by  each  party,  such  two  to 
select  a  third,  contemplates  payment  of  the  value  of  the 
wharf  at  the  expiration  of  the  lease. — J.  F,  Hart  Lumber 
Oo.  V.  Everett  Land  Co 71 
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2.  Leases — Extension  of  Term,  Where  a  lease  of  premiaeB 
for  a  term  of  twelve  years  provided  that  the  lessee  might 
make  improvements  thereon  and  at  the  end  of  his  term 
the  lessor  would  either  buy  the  improvements  or  extend 
the  lease,  the  lessor  cannot,  by  an  extension  of  the  lease 
for  one  day,  after  the  close  of  the  original  term,  defeat 
the  right  of  the  lessee  to  a  substantial  extension  of  the 
lease  or  to  have  his  improvements  purchased  by  the 
lessor,  as  provided  for  by  the  terms  of  the  lease. — Phih 
lips  V,  Reynolds   874 

See  Liens. 

liARCENT.    See  Indictment  and  Information,  4. 

LATERAL  SUPPORT.    See  Damages. 

LIBEL  AND  SLANDER. 

1.  Allegations  in  Pleadings.  Allegations  contained  in  plead- 
ings filed  in  a  court  of  competent  Jurisdiction  are  abso- 
lutely privileged,  where  they  are  relevant  and  pertinent 
to  the  cause,  regardless  of  their  falsity  or  maliciousness. 

— Ahhott  v.  National  Bank  of  Commerce 652 

2.  Same  —  Jurisdiction  of  Court  —  How  Determined. 
Whether  the  court  had  Jurisdiction  of  the  subject  matter 
and  of  the  parties,  in  an  action  wherein  alleged  libelous 
pleadings  were  filed,  is  purely  a  legal  question,  to  be 
determined  from  an  inspection  of  the  pleadings  them- 
selves.— Id 662 

UBNS. 

Equitable  Lien — Improvements  on  Leased  Premises, 
Where  a  lease  provided  that  the  lessee  might  make  Im- 
provements on  the  land,  which  should  not  become  at- 
tached to  it,  but  could  be  removed  by  him  at  any  time, 
the  making  of  improvements  on  the  leased  premises 
would  not  give  him  an  equitable  lien  therefor. — Phillips 
V.Reynolds 874 

See  Estoppel,  2;  Judgments,  1-3;  Logs  and  Logging; 
lisoHANics'    Liens;    Mobtgage,    1,   2;    Mxtnicipai. 

Ck)BPOBATIONS,  10. 

LIMITATION  OF  ACTIONS. 

1.  When  Begins  to  Run — Claim  Against  County.  Where 
mon03rs  arising  from  sherifTs  commissions  wrongfully 
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LIMITATION  OF  ACTIONS— Gontiiojed. 

charged  on  foreclosure  sales  have  been  paid  by  him  Into 
the  county  treasury,  the  statute  of  limitations  begins  to 
run  against  actions  to  enforce  repayment  from  the  dates 
such  moneys  were  turned  into  the  treasury  and  not  from 
the  date  of  demand  therefor  on  the  county,  although 
action  would  not  lie  against  the  county  until  after  de- 
mand for  repayment. — Spinning  v.  Pierce  County 12G 

2.  Removal  of  Bar — Part  Payment — Power  of  Husband  to 
Bind  Wife,  Where  a  note  secured  by  a  mortgage  of  com- 
munity realty  has  been  executed  by  a  man  and  wife,  pay- 
ments of  principal  or  interest  thereon  made  by  the  hus- 
band without  the  authority  of  the  wife  after  maturity 
will  not  extend  the  time  of  the  running  of  the  statute  of 
limitations  as  against  her. — Btubblefleld  v.  McAuliff 442 

3.  When  Begins  to  Run  Against  City  Warrant.  The  statute 
of  limitations  does  not  begin  to  run  against  a  city  war- 
rant until  there  is  money  in  the  treasury  applicable  to 
its  payment  and  until  the  holder  of  the  warrant  had  such 
notice  as  would  enable  him  to  present  it  to  the  treasurer 
for  payment. — Potter  v.  Neto  Whatcom 589 

LOGS  AND  LOGGING. 

1.  Logging  Lien — Who  Entitled  to.  Under  Laws  1895,  p. 
175  (Bal.  Code,  §  5930),  giving  a  lien  to  every  person  per- 
forming labor  upon,  or  who  assists  in  obtaining  or  secur- 
ing, saw  logs,  persons  employed  under  an  agreement  that 
they  should  stand  ready  to  perform  work  in  a  logging 
camp  when  called  upon,  being  changed  and  alternated 
in  order  that  each  person  might  be  given  a  like  amount 
of  work,  but  each  and  all  performing  work  in  securing 
logs  dui;ing  each  month  from  time  of  employment  until 
they  ceased  work  upon  said  logs,  are  entitled  to  liens 
upon  all  the  logs  obtained,  since  the  work  of  each  waus 
performed  under  one  continuous  contract. — Cross  v. 
Dore 121 

2.  Logger's  Lien — Enforcement — Statutory  Receiver — Ap- 
peal— Supersedeas — Effect  on  Receiver's  Right  of  Posses- 
sion. Under  Laws  1893,  p.  428,  which  provide  that,  in 
the  enforcement  of  the  lien  there  given  upon  saw  logs 
and  other  timber  to  those  employed  in  getting  them  out, 
the  sheriff  of  the  county  shall  be  a  receiver  in  the  case 
for  the  purposes  of  the  act,  the  statute  contemplates  that 
it  is  part  of  the  remedy  for  the  sheriff  to  hold  such  logs 
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LOGS  AND  LOGQINQ— OoNTiNUBD. 

until  the  case  is  determined  and  the  lien  satisfied,  and 
their  release  cannot  be  procured  by  the  giving  of  a  super- 
sedeas bond  at  the  time  of  taking  an  appeal,  or  by  the 
deposit  in  court  of  the  value  of  the  logs. — Anderson  v, 
Tingley 692 

See  Boom  Companies. 

IfANDAMUS. 

1.  Against  State  Auditor — Allowance  of  Claims.  Mandamus 
will  not  lie  to  compel  the  state  auditor  to  issue  a  war- 
rant, under  an  appropriation  for  the  benefit  of  certain 
claims  arising  out  of  the  construction  of  a  normal  school 
building,  to  a  person  designated  in  the  appropriation  act, 
where  the  act  does  not  provide  what  sum  he  shall  receive, 
but  authorizes  the  auditor  to  examine  and  allow  the  un- 
paid claims  on  account  of  the  construction  of  the  build- 
ing, and  to  draw  warrants  therefor,  and,  in  compliance 
therewith,  he  has  made  such  examination  and  has  dis- 
allowed the  claim. — Btate  ex  rel.  Davey  v,  Cheetham 64 

2.  Against  Secretary  of  State — Pardoning  Power — Author- 
ity of  Governor.  Laws  1897,  p.  49  (Bal.  Code,  9§  204-208), 
creating  a  board  of  pardons,  does  not  abrogate  the  par- 
doning power  conferred  on  the  governor  by  art.  3,  §  9,  of 

'  the  constitution,  and  a  writ  of  mandate  will  issue  to 

compel  the  secretary  of  state  to  perform  the  ministerial 
duty  of  attesting  the  signature  and  afilxing  the  great  seal 
to  a  pardon  granted  by  the  governor,  although  the  board 
of  pardons  had  recommended  a  commutation  of  the  sen- 
tence, and  not  a  full  pardon. — State  ex  rel.  Rogers  v. 
Jenkins 78 

3.  Procedure.  In  a  proceeding  by  mandamus,  under  Laws 
1895,  p.  117,  5  17  (Bal.  Code,  §  5756),  it  is  unnecessary 
that  a  summons  issue,  as  in  ordinary  civil  actions,  but 
the  writ  of  mandamus  must  be  issued  upon  affidavit,  on 
application  of  the  party  beneficially  interested. — Smith 

V.  Orm^hy 396 

4.  Defenses  —  Res  Judicata  —  Judgment  Against  Town. 
Upon  application  for  a  writ  of  mandate  to  compel  a  town 
to  issue  its  warrant  in  payment  of  a  Judgment,  it  is  no 
defense  to  set  up  that  the  contract  upon  which  the  judg- 
ment had  been  obtained  was  void,  because  at  the  time  of 
entering  into  the  contract  the  town  was  beyond  its  con- 
stitutional limit  of  indebtedness. — Id 396 
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6.  When  lAes — Remed/y  hy  Appeal.  Mandamus  will  not  lia 
to  compel  a  superior  court  to  assume  jurisdiction  of  a 
contempt  proceeding,  where  defendants  had  appealed 
from  an  order  of  the  court  directing  them  as  officers  of 
a  city  to  issue  its  warrants  in  payment  of  a  judgment, 
and,  pending  such  appeal,  refused  to  comply  with  the 
order  of  the  court,  since  an  adequate  remedy  at  law  is 
afforded  by  the  appeal,  and  the  issuance  of  the  extraordi- 
nary writ  of  mandamus  is  unwarranted  under  such  elr^ 
cumstancee. — State  ex  reh  Totonsend  Gas  d  Electric  Light 
Co.  V.  Superior  Court 602 

6.  Same.  Mandamus  will  not  lie  to  compel  the  superior 
court  to  assume  jurisdiction  of  an  application  for  judg- 
ment of  forfeiture  on  a  delinquent  tax  certificate,  where 
an  appeal  lies  from  the  order  of  the  court  dismissing  the 
application,  even  if,  in  view  of  the  importance  of  the 
matter,  a  speedy  construction  of  the  law  may  he  desirable 
prior  to  the  adjournment  of  the  legislature  then  in  ses- 
sion.— State  ex  rel.  Barbo  v.  Hadley 520 

7.  To  Court — Jurisdiction  in  Insolvency  Cases — Bankruptcy 
Law — Appointment  of  Receivers.  Mandamus  will  lie  to 
compel  a  superior  court  to  assume  jurisdiction  of  an 
action  by  a  receiver  of  an  insolvent  corporation,  which, 
the  court  had  declined  on  the  ground  that  the  enactment 
of  the  federal  bankruptcy  law  of  July  1,  1898,  had  sus- 
pended the  jurisdiction  of  state  courts  in  insolvmcy 
cases,  where  there  has  been  no  proceeding  in  bankruptcy 
Instituted  respecting  the  matter  in  controversy. — State 

ex  rel.  Strohl  v.  Superior  Court 546 

8.  When  Proper  Remedy — Recovery  of  Office.  Mandamus 
is  not  the  proper  remedy  where  one  has  been  illegally 
removed  from  office^  when  the  legality  of  the  removal  is 
a  disputed  question,  depending  upon  the  construction  of 
statutory  provisions. — Kimball  v.  Olmsted 629 

BIANSLAUGHTER.     See  Homicidx,  1. 

MARRIAGE.     See  HusBAim  and  Wife,  4. 

MASTER  AND  SERVANT. 

1.  Injury  to  Employee — Fellow  Servants — Section  Foreman 
and  Fireman.  A  section  foreman,  intrusted  by  a  railway 
company  to  look  after  the  safety  of  the  track,  is  the 
agent  or  vice  principal  of  the  company,  and  does  not 
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occupy  the  relation  of  fellow-seryant  toward  a  locomo> 
tive  fireman;  consequently  the  company  is  liable  for 
Injuries  occurring  to  the  fireman  through  the  negligence 
of  the  section  foreman  In  the  discharge  of  his  duties. — 
Bateman  v.  Peninsular  Ry,  Co 138 

2.  LiahiUty  of  Master— Proof  of  Negligence,  Notice  to  a 
road  superintendent  that  a  trestle  was  on  fire,  given  In 
sufficient  time  to  have  permitted  the  superintendent  to 
notify  a  train,  which  he  knew  was  approaching  the  point 
of  danger,  but  not  acted  upon  by  the  superintendent,  Is 
sufficient  proof,  when  unexplained,  to  establish  negli- 
gence on  his  part. — Id 183 

8.  Injury  to  Employee — Contributory  Negligence.  "Where 
a  coal  miner,  after  notice  that  the  mine  was  on  fire  and 
a  request  sent  him  to  leave  the  mine,  for  which  there 
was  ample  time,  remained  and  was  suffocated  through 
the  stoppage  of  the  ventilating  fan  and  the  opening  of 
a  tunnel  door,  thus  permitting  the  smoke  to  rush  into 
the  gangway  where  he  was,  he  was  guilty  of  contribu- 
tory negligence  sufficient  to  bar  the  recovery  of  damages 
for  his  death. — Hughes  v.  Oregon  Improvement  Co 294 

4.  Who  are  Fellow  Servants — Employees  of  Mining  Com- 
pany. In  the  conduct  of  the  business  of  coal  mining, 
when  neither  those  In  charge  of  the  ventilating  fan,  nor 
the  gas  testers,  nor  pit  boss,  nor  outside  boss,  are  clothed 
with  any  authority  to  employ  or  discharge  men,  or  to 
take  the  supervision  and  charge  of  any  department  of 
the  business,  but  are  engaged  in  serving  the  same  master 
in  the  same  general  business,  for  the  purpose  of  accom* 
plishlng  one  general  object,  they  are  all  fellow  servants 
with  the  miners  working  underground. — Id 294 

5.  Liability  of  Master — Error  of  Judgment  During  Confu- 
sion of  Mine  Fire.  Although  the  shutting  down  of  a 
ventilating  fan  at  the  time  of  a  sudden  outbreak  of  fire 
in  a  coal  mine  may  have  been  one  of  the  causes  of  the 
death  of  plaintifTs  intestate,  yet  such  act  cannot  be 
charged  as  negligence,  when  It  appears  that  It  was  done 
in  the  excitement  and  confusion  incident  to  learning 
that  the  mine  was  on  fire,  while  in  ignorance  of  its  loca- 
tion, and  that,  had  the  fire  been  in  a  place  other  than 
it  was,  the  shutting  down  of  the  fan  would  have  been 
the  proper  thing  to  have  done. — Id 294 
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BfBCHANICS'  LIENS. 

1.  Enforcement— Sufficiency  of  Complaint,  A  complaint  for 
the  enforcement  of  a  material  man's  lien  for  materials 
furnished  a  contractor  for  the  erection  of  a  dwelling 
house  states  a  cause  of  action  when  it  alleges  an  agree- 
ment between  the  owner  and  the  contractor  for  furnish- 
ing and  doing  plumbing  work  upon  the  house,  and  that 
plaintiffs  sold  the  contractor  materials  to  be  used,  and 
which  were  actually  used,  in  the  construction  of  the 
building,  an  averment  of  agency  being  unnecessary, 
under  Laws  1893,  p.  32,  9  1  (Bal.  Code,  §  5900),  which 
provides  that  every  contractor  shall  be  held  to  be  the 
agent  of  the  owner  for  the  purpose  of  the  establishment 

of  the  lien  created  by  that  act — Chrifflth  v.  Maxwell 403 

2.  Same — Pleading  and  Proof — Variance,  Where  a  notice 
of  claim  of  Hen  and  a  complaint  for  its  foreclosure  both 
describe  the  lot  and  block  in  an  addition  to  the  city  in 
the  same  terms,  but  refer  to  the  house  by  different 
street  numbers,  the  variance  is  not  fatal,  when  there  Is 
but  one  house  upon  the  lot,  and  the  description  given, 
though  slightly  inaccurate,  would  render  it  readily  capa- 
ble of  identification.— /d 403 

3.  Lien  Notice — Verification.  A  copy  of  a  lien  notice  in  the 
record  showing  that  it  was  verified  before  a  notary  im- 
ports that  his  official  seal  was  attached  to  the  original, 
although  the  copy  contains  the  word  "seal"  written  after 
his  name,  instead  of  an  impression  of  the  seal  itself. — Id.  403 

4.  Operation  —  Priorities  —  Building  on  Another's  Land. 
Under  Bal.  Code,  9  5903,  providing  that  mechanics'  and 
material  men's  liens  shall  be  preferred  to  any  lien  or 
other  incumbrance  which  may  have  attached  prior  to 
the  furnishing  of  the  same,  which  was  not  recorded  so 
as  to  create  constructive  notice  prior  to  such  time,  and 
of  which  the  lien  claimant  had  no  notice,  where  materials 
have  been  furnished  in  ignorance  of  the  real  title,  to 
persons  in  undisputed  possession  claiming  ownership 
under  an  executory  contract  for  the  sale  of  land,  which 
had  not  been  recorded  and  which  was  forfeitable  for 
breach  of  conditions  therein,  the  lien  for  such  materials 
is  entitled  to  priority  over  the  rights  of  the  vendor, 
although  entitled  to  a  forfeiture  under  the  contract  and 
although  the  record  title  has  been  in  the  vendor  during 
the  whole  time. — Bell  v.  Groves;  Bell  v.  Swalwell  Land, 
etc.,  Co 602 
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6.  Same — Mortgage  for  Future  Advances.  A  mortgage  to 
secure  future  advances  is  entitled  to  priority  over  the 
Hens  of  mechanics  and  material  men,  if  recorded'  prior 
to  the  performance  of  service  or  furnishing  of  materials, 
even  if  a  portion  of  the  advances  are  not  made  until 
after  the  mechanics'  liens  have  attached,  under  Gen. 
Stat,  §  1666,  according  mechanics*  liens  preference  to 
any  lien  or  mortgage  which  may  have  attached  subse- 
quently to  the  time  when  the  building  was  commenced, 
work  done  or  materials  furnished,  or  which  was  un- 
recorded at  that  time,  or  of  which  the  lien-holder  had 
no  notice,  at  the  commencement  of  furnishing  services 
or  material. — Home  Savings  d  Loan  Ass^n  v.  Burton, . . .  688 

6.  Same — When  Liens  Attach,  Material  men  and  laborers 
can  claim  liens  only  from  the  time  they  commence  to 
furnish  materials  or  perform  labor,  and  they  cannot  be 
subrogated  to  the  rights  of  the  contractors,  in  order  to 
have  their  claims  date  back  to  the  time  the  latter  com- 
menced work  on  the  building. — Id 688 

See  Estoppel,  5. 

MERGER.    See  Mortgage,  2,  4. 

MINES.    See  Husband  and  Wife,  2;  Judgment,  3. 

MISTAKE.     See  Laches;   Notice. 

MORTGAGE. 

1.  Equitable  Lien — What  Constitutes — Promise  to  Pay  Out 
of  Particular  Fund.  An  agreement  in  a  mortgage  that 
25  per  cent,  of  the  money  realized  from  sales  by  the 
mortgagor  of  the  lands  mortgaged,  and  also  of  certain 
other  described  lands,  which  are  not  included  in  the 
mortgage,  shall  be  set  apart  as  a  fund  for  the  payment 
of  the  mortgage  debt,  does  not  create  an  equitable  lien  in 
favor  of  the  mortgagee  or  his  assigns  against  the  lands 
not  expressly  mortg^ed. — Hossack  v.  Oraham 184 

2.  Merger.  Where  two  notes  secured  by  the  same  mortgage 
are  held  by  different  parties  and  the  holder  of  one  note 
surrenders  it  to  the  maker  and  accepts  a  deed  of  the 
mortgaged  premises,  such  act  does  not  work  a  merger 
of  his  equitable  lien,  but  he  is  entitled  to  intervene  in 
a  foreclosure  of  the  mortgage  by  the  other  note-holder, 
and  share  pro  rata  in  the  proceeds  of  the  sale. — Stewart 
V.Eaton * 378 
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3.  Forecloaure  Sale — Bid  in  Excess  of  Jtidgment — Action  by 
Mortg<igor  for  Surplus,  Where  upon  the  foreclosure  oC 
a  mortgage  the  plaintiff  in  the  action  bids  a  sum  of 
money  at  the  sale  in  excess  of  the  judgment  debt  and 
costs,  the  mortgagor  may  recover  the  surplus  over  the 
actual  amount  necessary  to  satisfy  the  judgment,  in  an 
action  against  the  plaintiff  as  upon  an  implied  contract. 

— Moody  V,  Northwestern  d  Pacific  Hypotheek  Bank. . . .  41S 

4.  Merger.  Where  the  whole  title,  legal  and  equitable* 
unites  in  the  same  person,  and  there  are  no  outstandins 
intervening  interests  or  liens,  the  acceptance  of  a  deed 
by  the  mortgagee,  in  which  he  assumes  the  mortgage 
debt,  effects  a  merger  of  the  two  titles,  which  could  not 
be  defeated  by  the  grantee's  thereafter  assigning  the 
notes  secured  before  their  maturity. — Chase  National 
Bank  v,  Hastings 4SS 

6.  Foreclosure — Indebtedness  of  Mortgagor  to  Mortgagee  as 
Defense.  Where  there  is  no  agreement  between  a  mort- 
gagor and  mortgagee  that  the  indebtedness  of  the  latter 
to  the  former  arising  from  a  balance  of  a  mutual  account 
between  them  in  other  matters  shall  be  applied  upon  the 
mortgage  debt,  the  mortgagor  cannot  set  up  such  Indebt- 
edness to  him  as  a  defense  against  foreclosure  proceed- 
ings instituted  by  reason  of  his  failure  to  pay  an  over- 
due installment  of  interest — Peterson  v.  Johnson 497 

6.  Foreclosure — Defenses — Forgery — Evidence.  A  finding 
by  a  referee  that  a  mortgage  in  suit  was  not  a  forgery 
should  be  upheld,  although  the  alleged  mortgagors  dis- 
pute its  genuineness,  claiming  that  they  never  executed 
a  mortgage  to  the  plaintiff  as  mortgagee  therein,  but 
that  a  month  prior  they  had  executed  a  mortgage  for  a 
like  amount  to  another  party,  when  it  appears  that  the 
signatures  of  the  mortgagors  to  the  instrument  in  ques- 
tion are  genuine,  that  the  notary  before  whom  it  was 
executed  and  a  witness  to  the  signatures  testify  that 
they  witnessed  its  execution,  that  the  instrument  which 
defendants  claim  to  have  executed  has  never  been  re- 

•  corded  or  heard  of  in  any  way,  that  defendants  took  out 
a  policy  of  insurance  on  the  premises,  making  it  payable 
to  the  plaintiff  as  mortgagee,  and  deposited  the  policy 
with  its  agent  as  collateral  security  on  the  mortgage  in 
suit,  and  that  in  another*action,  not  connected  with  this 
case,  but  tried  about  a  year  and  a  half  after  the  alleged 
execution  of  the  mortgage  in  suit,  defendants  testified 
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to  the  existence  of  a  mortgage  In  fayor  of  plalntlft 
herein,  for  an  amount  corresponding  to  that  in  the 
mortgage  now  sued  on,  although  defendant  now  claims 
that  he  at  no  time  executed  a  mortgage  in  favor  of 
plaintiff. — Oregon  Mtge.  Co.  v.  Eates 659 

See  Assignmeivt;  Fixtures,  1-3;  MsoHAincs'  Liens, 
5;  Pledge  and  Collateral  Security;  Receivers,  6. 

MUNICIPAL  CORPORATIONS. 

1.  Orading  Contracts — Failure  to  Collect  Aaaesaments — Lia- 
J>iUty.  A  provision  in  a  contract  by  a  city  for  a  street 
Improvement,  that  it  will  duly  and  without  neglect  collect 
the  special  assessments  therefor,  does  not  render  the  city 
liable  upon  the  contract,  in  case  of  its  failure  to  comply, 
when  the  improvements  were  constructed  under  the 
assessment  plan  against  the  property  specially  benefited, 
and  there  was  no  attempt  to  construct  them  at  the  ex- 
pense of  the  city  generally. — Northwestern  Lumber  Co. 
V.Aberdeen 102 

2.  Liability  for  Torts  of  Officers — Ratification.  Where  a 
city  ratifies  the  acts  of  its  mayor  in  tearing  down  the 
electric  wires  of  a  private  company  which  were  lawfully 
upon  the  city's  poles,  the  city  is  liable  for  the  damages 
caused.— OommereiaZ  Electric  Light  d  Power  Co,  v. 
Tacoma 288 

8.  Bame — Necessity  of  Ordinance  for  Ratification.  The  rati- 
fication by  a  city  of  the  unauthorized  acts  of  an  officer 
need  not  be  by  ordinance,  but,  ratification  being  a  ques- 
tion of  fact  for  the  Jury,  any  acts  which  tend  to  prove  it, 
are  admissible  in  evidence. — Id 288 

4.  Street  Improvements — Validity  of  Assessment.  Where 
an  assessment  for  a  street  improvement  was  invalid  for 
the  reason  that  it  included  the  valuation  of  improve- 
ments on  the  abutting  land,  no  part  of  the  assessment 
could  be  enforced,  although  the  valuations  of  lands  and 
improvements  was  separately  stated. — Heath  v.  McCrea.  842 

6.  Bame — When  Objections  to  be  Heard.  The  objection  that 
an  assessment  for  a  street  improvement  was  not  re- 
stricted to  the  benefits  received  could  not  be  urged  upon 
foreclosure  of  the  assessment,  when  not  raised  prior  to 
the  confirmation  of  the  assessment  by  the  city  council. 
—Id 842 
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6.  Same — Judicial  Power  of  City  Council.  A  statute  author- 
izing city  councils  to  sit  as  boards  of  equalization  and 
pass  upon  the  validity  of  re-assessments  for  local  Im- 
provements is  not  unconstitutional  on  the  ground  of 
conferring  Judicial  powers  on  such  bodies. — Id 342 

7.  Same — Payment  of  Aaaessmenta  in  Installments.  The 
power  of  cities  to  make  assessments  for  local  improve- 
ments payable  in  installments,  without  the  issuance  of 
bonds,  is  conferred  by  Bal.  Code,  S  739  (1  Hill's  Code, 
9  620),  which  authorizes  cities  to  provide  for  the  manner 

of  collecting  such  assessments. — Id 342 

8.  Same,  The  fact  that  an  assessment  is  made  payable  in 
installments  does  not  prohibit  the  property  owner  from 
paying  the  whole  amount  at  one  time,  when  there  is  no 
express  prohibition  in  the  ordinance  providing  therefor. 
—Id 342 

9.  Same — Re-^useasment  —  Inclusion  of  Interest  Due  an 
Prior  Assessment.  In  making  a  re-assessment  to  pay 
the  expense  of  a  local  improvement,  the  city  may  prop- 
erly provide  for  the  payment  of  interest  maturing  on 
deferred  installments  of  the  assessment. — Id S42 

10.  Same — Lien.  A  re-assessment  for  the  cost  and  expense 
of  local  improvements,  necessary  because  of  the  in- 
validity of  a  prior  assessment,  creates  a  lien  upon  the 
property  benefited  under  the  provisions  of  Laws  1893, 
p.  226  (Bal.  Code,  §§  1139-1149),  governing  re-assess- 
ments.— Id 342 

11.  Taxing  Power  Under  Charter — Construction.  The  adop- 
tion by  the  city  of  Spokane  of  an  amendment  to  Its 
charter,  known  as  "amendment  No.  40,"  providing  for 
the  levying  of  taxes  to  provide  "moneys  for  the  redemp- 
tion and  settlement  of  warrants  issued  heretofore  for 
the  improvement  and  repair  of  streets  and  alleys,  includ- 
ing sewers  and  sidewalks,"  does  not  show  an  intention 
on  the  part  of  the  city  to  pay  the  expenses  of  such  im- 
provements by  general  taxation  and  relieve  abutting 
property  owners  of  the  burden,  since  such  amendment 
further  provides  that  "nothing  in  this  section  shall  be 
construed  to  render  the  city  liable  for  the  payment  of 
warrants  issued  for  local  improvements." — Id 342 

12.  Contracts  for  Public  Works.  Under  a  provision  of  a 
city  charter  requiring  all  local  improvements,  the  funds 
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for  the  payment  of  which  are  to  be  derived  in  whole  or 
in  part  from  assessments  upon  the  property  benefited, 
''and  such  improvements  as  the  city  council  shall  by 
ordinance  prescribe/'  to  be  made  by  contract  let  to  the 
lowest  bidder,  a  contract  by  the  city  for  the  construction 
of  additions  to  its  existing  water  works  system  must  be 
let  by  competitive  bidding. — Moran  v.  Thompson 626 

13.  Same — Modification  After  Acceptance  of  Bid,  Where, 
under  the  call  of  a  board  of  public  works  for  bids  for 
the  construction  of  additions  to  the  city  water  works 
system,  the  specifications,  made  in  conformity  with 
charter  and  ordinance  provisions,  provided  that  warrants 
issued  in  payment  should  draw  interest  from  the  com- 
pletion of  the  work  and  that  a  reserve  fund  of  thirty 
per  cent,  of  the  contract  should  be  held  for  thirty  days 
after  the  completion  of  the  work,  upon  which  laborers 
and  material  men  should  have  a  prior  lien,  the  board  of 
public  works  cannot,  after  accepting  a  bid,  modify  the 
contract  so  as  to  provide  that  the  interest  should  run 
from  the  date  of  issuance  of  the  warrants  and  that  the 
reserve  fund  of  thirty  per  cent,  should  be  held  to  secure 
payment  of  laborers  and  material  men,  and  any  valid 
claims  for  fees  or  royalties  on  any  patented  article  con- 
nected with  the  work,  and  as  security  for  the  replace- 
ment or  completion  of  any  defective  or  uncompleted  work 
which  may  be  found,  and  to  secure  the  repayment  of  any 
interest  moneys  advanced  prior  to  the  date  of  the  final 
completion  of  the  work,  as  such  alterations  in  the  con- 
tract change  it  materially  from  the  one  submitted  to 
competitive  bidding. — Id 626 


14.  Same — Loan  of  City's  Credit,  Article  8,  9  7,  of  the  state 
constitution,  prohibiting  municipal  corporations  from 
loaning  their  money  or  credit  to  or  in  aid  of  any  indi- 
vidual or  corporation,  is  violated  by  a  contract  which 
provides  that  the  city's  warrants  in  payment  of  certain 
contract  work  shall  bear  interest  from  date  of  issuance, 
but  that,  on  completion  of  the  work,  the  contractors 
shall  refund  to  the  city  all  sums  it  has  paid,  or  incurred 
liability  to  pay,  as  interest  between  the  date  of  issuance 
of  the  warrants  and  the  final  completion  of  the  work. 
— /d 626 

16.  Award  of  Contract — Province  of  Board  of  Public  Works, 
An  ordinance  of  the  city  council  directing  the  board  of 
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public  works  to  enter  into  a  contract  for  a  public  im- 
provement  is  invalid,  when  the  city  charter  provides 
that,  in  the  letting  of  contracts  for  such  works,  the  dis- 
cretion as  to  the  acceptance  or  rejection  of  bids  is  vested 
exclusively  in  the  board  of  public  works. — lA 525 

16.  Liability  for  Conversion  by  Officers — Moneys  Due  on  Itnr 
provement  Warrants.  Where  money  due  upon  an  assess- 
ment for  a  street  improvement  fund  has  been  collected 
by  the  treasurer  of  a  city,  the  city  is  responsible  to  the 
warrant  holders  for  the  safe  custody  and  payment  of  the 
money  upon  the  warrants,  and  is  liable  out  of  its  g^ieral 
fund  for  a  conversion  of  such  moneys  by  its  treasurer. — 
Potter  V,  New  Whatcom 589 

17.  Officers — Power  of  Removal — Right  to  Hearing.  Under 
fi  128  of  the  city  charter  of  Spokane,  which  provides  that 
any  member  of  the  city  board  of  health  "may  be  removed 
upon  the  recommendation  of  the  mayor,  by  a  majority 
vote  of  all  the  members  of  the  city  council,  or  may  be 

removed  by  the  vote  of  two-thirds  of  the  members  of  the  j 

city  council  without  recommendation  of  the  mayor  after 

charges  have  been  preferred,"  where  a  member  of  the 

board  is  removed  by  the  council  upon  the  recommendar 

tion  of  the  mayor,  he  is  not  entitled  to  have  charges 

preferred  against  him  and  a  hearing  granted  thereon. — 

Kimball  v,  Olmsted 629  , 

See  Appeai^  21;  Constitutionaj:.  Law;  Jxtdgmknt,  5;  I 

Limitation  of  Aotions,  3;  Maioiamus,  4;  Waters 
Ain)  Watebooubsbs,  4. 

MURDER.     See  Homicide,  4.  | 

NEGLIGENCE.  See  Cabbiebs,  1,  2,  4;  Couivties,  4;  Bvidenck, 
14,  15;  Master  and  Servant,  1-3,  5;  Pleadinq,  5; 
Railboads;  Tbial,  9,  16. 

NEW  TRIAL.     See  Appeal,  17;  Cbiminal  Law,  9-11. 

NOTICE. 

As  to  Rights  in  Real  Property  —  Possession  and  Use. 
Where  a  railroad  company  makes  a  deed  of  premises 
owned  by  it  under  a  congressional  land  grant,  giving  it 
a  right  of  way  400  feet  wide,  a  portion  of  which  it  was 
using  in  the  operation  of  its  road,  but  by  mutual  mis- 
take the  deed  omitted  the  reservation,  though  agreed  to 
by  the  grantee,  a  subsequent  grantee  cannot  be  regarded 
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as  an  Innocent  purchaser,  in  view  of  such  public  statute, 
and  when  he  resided  in  the  vicinity  lor  nearly  two  years 
and  must  have  had  actual  notice  that  the  railroad  was 
in  possession  of  the  right  of  way  and  operating  its  trains 
over  it,  and  when  it  was  a  matter  of  general  notoriety 
that  the  railroad's  right  of  way  was  not  confined  to  the 
width  of  its  roadbed,  but  that  its  ownership  comprised  a 
strip  400  feet  wide. — Denni8  v.  Northern  Paci/lc  Ry,  Co, .  320 

OFFICE  AND  OFFICERS.     See  Mandamus,  8;    Municipal 
Corporations,  2,  3. 

PARDON.    See  Mandamus,  2. 

PARENT  AND  CHILD. 

1.  Custody  of  Children — Mother*8  Disposition  l>y  Will,  A 
mother  cannot  by  testamentary  disposition  deprive  the 
father  of  his  natural  legal  right  to  the  custody  and  con- 
trol of  their  children,  even  though  she  had  been  awarded 
their  custody  in  divorce  proceedings. — In  re  Netf 652 

2.  Bame.  The  fact  that  children  might  be  better  provided 
for  by  strangers,  to  whose  custody  she  had  committed 
them  at  her  'death,  would  not  deprive  her  divorced  hus- 
band of  his  natural  rights  as  a  parent — Id 652 

3.  Same — Effect  of  Divorce.  A  decree  in  divorce  proceed- 
ings awarding  the  mother  the  custody  of  the  children  is 
temporary  in  its  nature,  and,  on  her  death,  the  right  of 
their  father  to  their  custody  is  renewed,  and  he  cannot 
be  deprived  thereof  unless  so  completely  unfit  that  the 
welfare  of  the  children  imperatively  demands  another 
disposition  of  their  custody. — Id 652 

See    Contracts,    8;     Descent    and    Distribution; 
Wills,  2. 

PARTNERSHIP. 

Actions  Against  Surviving  Partners.  An  action  at  law  can- 
not be  maintained  against  the  survivors  of  a  partnership 
to  recover  a  debt  due  from  the  firm,  pending  the  settle- 
ment of  the  partnership  estate,  under  the  statutes  of  this 
state  giving  the  right  of  administration  of  partnership 
estates  to  the  survivors. — Brigham-Hopkins  Co,  v.  Qross.  218 

See  Bonds,  1-3;  Contracts,  1. 
PARTY  WALLS.    See  Contracts,  7;  Estoppel,  4. 

49^20  WASH. 
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PAYMENT.    See  Eyidbnoe,  4;  Mortgage,  5. 

PLEADING. 

1.  Specific  Performance — Allegation  of  Yahie.  In  an  action 
by  a  lessee  to  enforce  an  agreement  by  the  lessor  to  pay 
the  value  at  the  expiration  of  the  lease  of  a  wharf 
erected  by  him,  an  averment  "that  the  actual  cost  of 
making  such  a  wharf  was  |2,745,  said  sum  being  the 
value  thereof  as  contemplated  by  said  contract,"  is  an 
insufficient  allegation  of  value. — J.  F,  Hart  Lumber  Oo. 

V.  Everett  Land  Oo 71 

2.  Reply— Pleading  and  Proof — Waiver  of  Notice  to  Sue. 
Where  the  answer  of  defendant  in  an  action  on  a  promis- 
sory note  sets  up  the  defense  that  he  was  a  surety  and 
that  plaintiff  failed,  on  his  request,  to  sue  the  principal, 
a  reply  that  after  the  alleged  notice  to  sue  was  given  by 
the  surety,  the  latter  instructed  the  plaintiff  not  to  sue 
upon  the  note,  is  sufficient  to  warrant  proof  of  the  waiver. 

— Rotting  V,  Cleman 116 

8.  Quieting  Title — Necessity  of  Alleging  Tender.  A  com- 
plaint in  an  action  to  remove  a  street  improvement  aa- 
sessment  as  a  cloud  upon  title,  upon  the  ground  that  it 
is  barred  by  the  statute  of  limitations,  and  also  that  it 
was  without  foundation  in  the  first  instance,  is  not  de- 
murrable because  it  does  not  allege  a  tender  of  the 
amount  of  the  assessment — Kinsm^in  v.  Spokane 118 

4.  Actions  Between  Stockholders — Sufficiency  of  Complaint, 
In  an  action  by  one  stockholder  of  a  corporation  against 
another,  the  complaint  is  good  against  demurrer,  when  it 
alleges  that  the  corporation  was  indebted  to  plaintiif 
and  others  in  amounts  aggregating  1763.77;  that  the  de- 
fendant was  treasurer  of  the  corporation,  and  had,  in 
collusion  with  its  other  officers,  sued  the  corporation  and 
obtained  judgment  by  default;  that  an  execution  had 
been  issued  and  the  real  estate  of  the  corporation  was 
about  to  be  sold  thereunder;  that  the  defendant,  as  treas- 
urer, had  $600  in  money  belonging  to  the  company  and 
was  also  indebted  on  his  stock  subscription  in  the  sum 
of  1726.25 ;  that  he  had  refused  to  render  any  account  to 
the  stockholders,  as  treasurer,  of  the  moneys  alleged  to 
be  in  his  hands;  and  that,  if  allowed  to  proceed  with  the' 
sale,  the  corporation  would  be  rendered  insolvent  and 
the  plaintifTs  debt  would  be  lost,  as  well  as  his  interest 
in  the  corporate  property  sacrificed. — Cross  v.  Johnson..  114 
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6.  Bufflciency  of  Complaint — Negligence  of  Carriers — Injury 
to  Passenger,  In  an  action  to  recover  damages  for  in- 
juries sustained  through  the  falling  of  a  gang-plank  lead- 
ing from  a  dock  to  the  deck  of  a  steamer,  a  paragraph  of 
the  complaint  is  sufficiently  particular  and  specific,  as 
against  a  motion  to  make  more  definite,  where  it  alleges 
that  the  gang-plank  was  carelessly  and  negligently  sup- 
ported on  the  boat  and  was  not  properly  tied  or  fastened 
thereto. — Croft  v.  Northwestern  Steamship  Co 175 

*€.  Sufficiency  of  Complaint — Res  Judicata.  A  complaint  In 
an  action  to  recover  on  school  warrants  does  not  state 
a  cause  of  action  when  it  appears  therefrom  that  the 
invalidity  of  the  warrants  had  been  determined  in  a  suit 
to  which  the  present  plaintiff  was  a  party  as  defendant, 
even  though  the  Judgment  was  upon  the  unintentional 
default  of  the  defendant  in  the  prior  action. — Seattle 
National  Bank  v.  School  District 368 

7.  Action  by  Assignee — Allegations  Showing  Capacity  to 
Sue.  A  complaint  does  not  state  a  cause  of  action  in 
favor  of  plaintiff  as  the  assignee,  or  successor  in  inter- 
est, under  a  contract,  when  it  simply  avers  that  the  con- 
tractor had  sold  and  transferred  certain  warrants  and 

all  his  rights  thereunder  to  plaintiff. — Id 868 

t.  Action  for  Accounting — Necessary  Averments.  Where 
the  complaint  in  an  action  for  an  accounting  neither 
states  a  fiduciary  relation  between  the  parties,  nor  any 
facts  showing  the  complicated  nature  of  the  accounts 
between  them,  nor  that  any  demand  for  an  accounting 
and  refusal  thereof  had  been  made  before  suit,  it  is 
demurrable  as  not  stating  facts  sufficient. — Id S68 

9.  Sufficiency  of  Complaint — When  Liberally  Construed. 
In  the  absence  of  a  demurrer,  a  complaint  is  entitled  to 
be  liberally  construed  respecting  the  necessary  allega- 
tions.— Hall  V.  Woolery 440 

10.  Sufficiency  of  Answer — Issue  Tendered.  The  denial  In 
an  answer  of  an  allegation  in  the  complaint  that 
plaintiffs  have  no  adequate  remedy  at  law  tenders  no 
issue  of  fact. — Abbott  v.  Gaches 617 

See  Appeal,  4,  13,  34;   Creditobs'  Bnx,  2,  4;   Bvi- 
DENCB,  4,  7,  8;    Mechanics'  Liens,  1,  2;    Reoeiv- 

ESS,   o. 
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PLEDGE  AND  COLLATERAL  SECURITY. 

Eftect  on  Securitiea  of  Taking  Renetoal  Notes,  The  fact 
that  notee  secured  by  mortgage  are  superseaed  by  re- 
newal notes  would  not  affect  the  securities  held  by  the 
secured  creditor  as  against  subsequent  Judgment  cred- 
itors.— StratD-ElUtworth  Mfg.  Co.  v.  Qain 351 

See  Fkaudulent  Conveyances,  3. 

PRINCIPAL  AND  AGENT. 

Authority  to  Sell  Land.  Although  the  authority  of  an 
agent  may  be  merely  an  oral  authorization  to  find  a  pur- 
chaser for  certain  land,  yet  his  written  contract  for  it» 
sale  is  binding  on  his  principal,  when  the  principal  sab- 
sequently  ratifies  the  same  by  agreeing  to  the  terms  of 
sale  and  accepting  earnest  money  paid  thereon. — Service 
V,  Deming  Investment  Co 66S^ 

See  EvTDENGE,  21»  23. 
PRINCIPAL  AND  SURETY. 

1.  Release  —  Failure  to  Proceed  Against  Principal.  Un- 
reasonable delay  in  suing  the  principal  at  the  request  of 
a  surety  is  not  shown,  where  notice  to  sue  was  given 
some  time  in  February  and  a  waiver  of  the  notice  given 
on  the  third  day  of  the  succeeding  month. — Rotting  v. 
Oleman 116- 

2.  Contribution  Among  Co-sureties — Bail  Bond  in  United 
States  Court.  Under  Rev.  St.  U.  S.,  §  1014,  providing  for 
the  admission  to  bail  of  offenders  agreeably  to  the  usual 
mode  of  process  in  the  state  in  which  the  criminal  may 
be  found,  and  under  Code  Proc.,  9  1376  (Bal.  Code, 
§  6866),  providing  that  bail  in  criminal  actions  shall 
justify  and  have  the  same  rights  as  in  civil  cases,  a 
surety  upon  a  bail  bond  in  the  United  States  district 
court  has  a  right  of  action  against  a  co-surety  for  con- 
tribution, when  such  surety  has  been  compelled  to  pay 
the  penalty  provided  in  the  bond. — Belond  v.  Quy 160 

8.  Release — Building  Contractor's  Bond — Overpaym,ents  on 
Contract.  A  surety  upon  the  bond  of  a  building  con- 
tractor is  released,  where  the  payments  to  the  contractor 
are  in  excess  of  the  amounts  provided  for  under  the  con- 
tract.— Peters  v.  Mackay   172 

See  Contracts,  4,  5;  Pleading,  2;  Replevin. 

PROMISSORY  NOTES.     See  Bills  and  Notes. 
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PUBLIC  LANDS. 

1.  Railroad  Aid  Ch-ant8 — Forfeiture,  Under  the  act  of  con- 
gress of  September  29.  1890,  providing  for  the  forfeiture 
to  the  United  States  of  all  lands  granted  to  railroads 
opposite  to,  and  co-terminus  with,  the  portion  of  the 
road  not  completed  and  in  operation,  for  the  construo- 
tion  or  benefit  of  which  said  lands  were  granted,  and 
declaring  that  all  such  lands  are  a  part  of  the  public 
domain,  an  equal  undivided  moiety  of  the  land  within 
the  conflicting  overlap  of  the  grants  to  the  Northern 
Pacific  Railroad  Company  for  the  main  line  down  the 
Columbia  river  and  the  branch  line  across  the  Cascades 
reverted  to  the  United  States,  by  reason  of  the  failure  to 
construct  the  main  line. — Northern  Pacific  Ry,  Co,  v. 
Miller 21 

2.  tfrant  to  Northern  Pacific  Railroad — Indemnity  Lands — 
Operation  of  Orant — Right  of  Entry.  Under  the  land 
grant  to  the  Northern  Pacific  Railroad  Company  (13 
Stat  at  Large,  365)  of  alternate  sections  for  forty  miles 
on  each  side  of  the  line  as  located,  and,  in  case  of  prior 
selection  by  settlers,  granting  the  company  the  right  to 
select  in  lieu  thereof  alternate  sections  from  Indemnity 
lands  lying  not  more  than  ten  miles  beyond  the  original 
grant  of  place  lands,  the  grant  as  to  lands  in  the  in- 
demnity limits  did  not  take  effect  until  actually  selected 
by  the  company,  and  prior  thereto  such  lands  were  open 

to  settlement — Moore  v.  Cormode 806 

3.  Same,  Under  the  land  grant  to  the  Northern  Pacific 
Railroad  Company  giving  it  the  right  to  select  lands 
within  certain  indemnity  limits  in  case  lands  within  the 
place  limits  granted  the  company  have  been  lost  by  prior 
settlement,  there  must  be  a  finding  by  the  United  States 
land  department  of  a  deficiency  of  the  grant  within  the 
place  limits  in  order  to  give  the  company  any  standing 
in  a  contest  between  it  and  settlers  over  lands  lying 
within  the  indemnity  limits.— /d 805 

See  Ejectment;  Improvements;  Taxation,  1. 

PUBLIC  POLICY.    See  Contracts,  2;  Counties,  6. 

QUIETING  TITLE.    See  Cloud  on  Tifle;  Pleading,  8. 

REHEARING.    See  Criminal  Law,  14. 

RAILROADS. 

Injury  at  Crossing — Proximate  Cause,    Although  a  person 
may  be  held  to  have  assumed  the  risks  Incident  to  cross- 
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ing  a  slippery  railway  trestle  on  a  dark  night,  when 
there  waa  a  longer  and  safer  way  aronnd,  yet  he  may  re- 
coyer  against  the  railway  company  as  the  direct,  proxi- 
mate cause  of  injury  to  him,  where  at  the  time  he 
attempted  to  cross  the  trestle  there  was  no  train  near, 
but,  his  foot  having  been  caught  fast  between  two  ties, 
he  was  unable  to  extricate  it  before  being  run  down  by  a 
backing  train,  with  no  lookout  stationed  on  the  rear  car 
to  observe  the  track  or  heed  the  calls  of  himself  and 
others  to  stop  the  train. — Malmstrom  v.  Nort?tem  Pacific 
By.  Co 19S 

RECEIVERS. 

1.  Action  by — Defenses  Against,  An  action  by  the  receiver 
of  a  bank  will,  in  the  absence  of  any  allegation  of  the 
insolvency  or  indebtedness  of  the  bank,  be  treated  as 
though  it  was  brought  directly  by  the  bank,  as  under 
Code  Proc.,  9  326  (Bal.  Code.  §  6456).  a  receiver  may  be 
appointed  for  other  purposes  than  the  winding  up  of  an 
insolvent  concern;  consequently,  any  defense  good 
against  the  bank  would  be  good  against  the  receiver. — 
Shuey  V,  Holmes IZ 

2.  Appointment  Pendente  Lite — Remew  on  Appeal.  The  ap- 
pointment of  a  receiver  pendente  lite  is  a  matter  within 
the  sound  discretion  of  the  trial  court,  and  its  action 
will  not  be  interfered  with  on  appeal,  when  it  is  a  ques- 
tion of  the  mere  weight  of  evidence. — Cameron  v.  Qrove- 
land  Imp,  Co 169 

8.  Same — Pleading,  The  interposition  of  a  sworn  answer 
denying  all  the  equities  of  plaintiffs'  complaint,  which 
entitles  them  to  the  appointment  of  a  receiver  pendente 
lite,  will  not  raise  a  prima  fade  case  in  favor  of  defend- 
ants, unless  such  answer  is  full  and  responsive  to  all  the 
material  allegations  of  the  complaint — Id 169 

4.  When  May  be  Appointed — Mismanagement  of  Corpora- 
tion. Where  the  property  of  a  corporation  is  being  mis- 
managed, and  is  in  danger  of  being  lost  to  the  stock- 
holders and  creditors  through  the  collusion  and  fraud 
of  its  officers  and  directors,  or  mismanagement  and 
waste,  courts  of  equity  have  inherent  power  to  appoint 
receivers. — Id 169 

6.  Appointment  in  Foreclosure  Suits,  Under  the  statutes 
of  this  state,  giving  the  mortgagee  the  right  of  posses- 
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Bion  of  the  mortgaged  premises  until  foreclosure  sale^ 
the  appointment  of  a  receiyer  in  foreclosure  proceedings 
is  unwarranted.— BaZ/our-OutArie  Investment  Oo.  v. 
Geiger 579 

See  Bonds,  1;  Cbeditobs'  Bill,  4;  Estoppel,  6;  Gab- 
NisHMBNT,  1;  Judgment,  7;  Loos  and  Loogino,  2; 
Mandamus,  7. 

REDEMPTION.    See  Judicial  Sales. 

REFORMATION  OP  CONTRACT.    See  Contracts,  6. 

REPLEVIN. 

Liability  on  Bond—Failure  of  'Sureties  to  Justify,  Where, 
in  an  action  to  recover  the  possession  of  personal  prop- 
erty, brought  in  a  Justice's  court,  the  property  has  been 
delivered  to  plaintiff  upon  his  giving  bond  therefor,  and 
exception  has  been  taken  to  the  sufficiency  of  the  sure- 
ties, under  Bal.  Code,  §  6592,  the  failure  of  the  sureties 
to  justify  upon  notice  exonerates  them  from  any  further 
liability  on  the  bond. — Rinear  v.  Skinner 541 

RESCISSION.     See  Contbaots,  8. 

SCHOOL  LANDS.    See  Improvements. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

1.  Powers  of  School  Directors  —  Contract  Employing 
Teacher.  The  board  of  directors  of  a  school  district  have 
power  to  engage  a  teacher  for  the  ensuing  year,  notwith- 
standing the  fact  that  there  would  be  a  change  in  the 
membership  of  the  board  before  the  time  for  the  com- 
mencement of  the  term  should  arrive. — Splaine  v.  School 
District 74 

2.  Same — Annulment  of  Contract,  School  directors  are  not 
authorized  to  annul  the  contract  made  by  their  prede- 
cessors employing  a  teacher,  although  there  was  objec- 
tion on  the  part  of  citizens  that  she  was  incompetent; 
if  she  was  legally  qualified  to  teach,  and  nothing  has 
since  occurred  to  warrant  the  annulment  of  the  contract. 

— rd 74 

8.  Same—Meetings^Presumptions  as  to  Regularity.  The 
fact  that  a  teacher  was  hired  at  other  than  the  stated 
and  regular  meeting  of  the  board  of  directors  would 
raise  the  presumption,  in  the  absence  of  proof  to  the  con- 
trary, that  the  meeting  was  held  in  pursuance  of  an 
adjournment  of  a  regular  meeting. — Id 74 
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4.  Removal  of  Teacher — What  Consitutes.  Where  a  school 
board,  after  determining  to  reduce  Its  corps  of  teachers 
from  thirteen  to  twelve,  for  the  ensuing  year,  passed  a 
resolution  re-employlng  all,  but  reserving  the  right  to 
remove  one  of  the  teachers.  In  case  all  accepted,  the 
action  of  the  board  In  requesting  one  of  the  teachers  to 
resign  after  she  had  accepted  the  contract  of  employ- 
ment, was  not  equivalent  to  a  removal. — Kennedy  v. 
School  District 399 

SHERIFFS  AND  CONSTABLES.     See  Warr  and  Pbocess,  2. 

STATUTES. 

1.  Title  of  Act.  The  title  of  the  act  of  March  19.  1895  (Laws 
1895,  p.  142).  being  "an  act  providing  for  the  payment 
of  expenses  Incurred  in  compliance  with  an  act  entitled 
'an  act  to  provide  for  the  construction,  repairing  and 
protection  of  drains  and  ditches  for  agricultural,  sani- 
tary and  domestic  purposes,  and  to  provide  for  the  organ- 
ization of  drainage  districts,' "  is  sufficiently  comprehen- 
sive to  cover  the  subject  of  assessments  according  to 
benefits  upon  lands  drained  in  order  to  pay  for  right  of 
way  tnrough  same. — Lewis  County  v.  Gordon 80 

2.  C^eneral  and  Special  Legislation — Creation  of  Drainage 
Districts.  An  act  providing  "for  the  construction,  repair^ 
ing  and  protection  of  drains  and  ditches  for  agricultural, 
sanitary  and  domestic  purposes,  and  to  provide  for  the 
organization  of  drainage  districts,"  is  general,  and  not 
special,  legislation. — Id 80 

See  Cbiminal  Law,  13. 

STIPULATION.     See  Trial,  17. 

SUBSCRIPTIONS.    See  Bills  and  Notes,  2,  3;  Contbacts.  9. 

SUPERSEDEAS.    See  Appeal.  33;  Loos  and  Logging.  2. 

SUPPLEMENTARY  PROCEEDINGS.     See  Execution. 

TAXATION. 

1.  What  Taxable — State  Lands  Held  Under  Contract  of  Pur- 
chase. A  purchaser  of  state  lands,  holding  the  same 
under  an  executory  contract  until  certain  conditions  are 
complied  with,  the  title  meanwhile  remaining  in  the 
state,  must  pay  the  taxes  thereon,  under  Laws  1893, 
p.  335,  §  6,  which  provides  that  state,  county  or  munici- 
pal lands,  held  under  a  contract  for  the  purchase  thereof. 
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shall  be  considered,  for  all  purposes  of  taxation,  as  the 
property  of  the  person  so  holding  the  same. — Wctshinff- 
ton  Iron  Works  v.  King  County 150 

2.  Where  Taxable — Bank  Stock — Bharea  of  Non-resident 
Owners.  The  shares  of  non-resident  stockholders  in  a 
bank  incorporated  under  the  laws  of  this  state  and  doing 
business  in  the  state  are  subject  to  taxation  here  for 
state,  county  and  municipal  purposes,  under  Laws  1898, 
p.  323,  which  provides  in  §  1  that  all  real  and  personal 
property  in  the  state  shall  be  subject  to  assessment  and 
taxation,  and  in  5  21.  that  all  the  shares  of  stock  in 
banks,  existing  by  authority  of  the  United  States  or  of 
the  state  and  located  within  the  state  shall  be  assessed 
to  the  owners  thereof  in  the  cities  or  towns  where  such 
banks  are  located. — Scandinavian^American  Bank  v. 
Pierce  County 155 

3.  Action  to  Set  Aside  Double  Taxation — Payment  of  One 
Tax  Necessary.  The  defense  of  double  taxation  is  not 
available  to  defendant  in  a  court  of  equity,  unless  he 
first  shows  he  has  paid  one  of  the  taxes  before  he  asks 

to  be  relieved  from  the  other. — Heath  v.  McCrea 842 

4.  Double  Taxation — Shares  of  Stock  of  Other  Corpora- 
tions. The  fact  that  double  taxation  results  from  the 
method  of  taxing  personal  property,  if  such  was  the  plain 
Intent,  will  not  invalidate  the  tax,  unless  forbidden  by 
the  constitution. — Pacific  National  Bank  v.  Pierce 
County 676 

6.  Same.  Where  the  statutes  provide  for  a  method  of  tax- 
ation upon  the  shares  of  capital  stock  of  banking  institu- 
tions, and  provide  further  for  the  taxation  of  their  real 
and  personal  property  at  the  same  rate  at  which  other 
moneyed  capital  in  the  hands  of  citizens  is  assessed,  a 
bank  is  not  entitled  to  deduct  from  the  valuation  of  its 
capital  stock  the  value  of  the  shares  of  stock  held  by 
it  in  other  corporations  located  and  taxed  within  the 
state,  although  the  ownership  of  such  other  corporate 
stock  may  enter  into  and  contribute  to  the  value  of  the 
bank's  capital  stock. — Id 675 

6.  Same — Rights  of  National  Banks.  A  national  bank  is 
not  entitled  to  deduct,  for  the  purpose  of  taxation,  from 
the  value  of  its  capital  stock,  the  value  of  stocks  In 
other  corporations  acquired  by  it  in  the  course  of  busi- 
ness, although  such  other  corporations  are  located  within 
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and  taxed  by  the  state,  under  Her.  St  U.  S.,  S  6219, 
providing  that  taxation  of  such  banks  shall  not  be  at  a 
greater  rate  than  is  assessed  upon  other  moneyed  capital 
in  the  hands  of  Indiyidual  citizens  of  the  state,  since 
there  is  no  discrimination  between  the  individual  share- 
holder of  a  national  bank,  when  taxed  uiion  his  shares  aa 
on  other  personal  property,  and  the  individual  citizen, 
who  is  by  the  statute  taxed  upon  all  personal  property 
owned   by   him.— /d 676 

7.  Uniformity  of  Assessment,  The  constitutional  provision 
(art  7,  9  2)  requiring  a  uniform  and  equal  rate  of  assess- 
ment and  taxation  on  all  property  in  the  state  according 
to  its  value  in  money,  does  not  prescribe  uniform 
methods  of  assessment  for  all  classes  of  property,  but  is 
a  requirement  that  the  rate  of  assessment  and  the 
method  of  valuation  shall  be  uniform  as  to  property 
sought  to  be  taxed. — Id 676 

TENDER.    See  Appeal,  11;  Pleaoino,  3. 

TRIAL. 

1.  Question  for  Jury — Action  on  Attachment  Bond — Attor^ 
ney's  Fee  as  Damages.  The  attorney's  fee  received  in 
proceedings  for  the  dissolution  of  an  attachment  as  dis- 
tinguished from  the  attorney's  fee  for  the  action  on  the 
bond,  which  Code  Proc.,  S  295  (Bal.  Code,  9  5357),  pro- 
vides shall  be  fixed  by  the  court  is  a  matter  of  damages 
to  be  submitted  to  the  Jury  in  an  action  on  the  attach- 
ment bond. — Maxtoell  v.  Chirffith 106 

2.  AdmissiMUty  of  Evidence  upon  Default  Judgment, 
Where  Judgment  is  given  against  defendant  for  failure 
to  answer,  after  the  overruling  of  his  demurrer  to  the 
complaint  the  court  is  authorized,  under  Code  Proc, 
9  412  (Bal.  Code,  9  5090),  in  proceeding  to  take  evidence 
upon  the  allegations  of  the  complaint.— Cro««  v.  Johnson  124 

8.  Instructions — Partly  Erroneous.  Although  a  requested 
instruction  embraces  two  different  subjects  that  may 
well  be  submitted  as  separate  instructions,  it  is  not  error 
to  refuse  the  instruction,  in  whole  or  in  part  if  it  is 
partly  erroneous. — Croft  t?.  Northwestern  Steamship  Co,  175 

4.  Non-suit— Order  of  Proof,  Where,  in  an  action  for  per- 
sonal injuries,  the  reply  admits  the  execution  of  a  release 
by  the  plaintiff  but  charges  fraud  in  its  procurement 
and  the  court  without  objection  by  defendants,  rules 
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that  proof  of  fraud  may  be  put  in  evidence  after  the 
introduction  of  the  release,  defendants  cannot  claim  a 
non-suit,  because  of  the  failure  to  prove  fraud  in 
plaintiff's  case  in  chief. — Malmatrom  v.  Northern  Pacific 
Railtoay  Co 195 

5.  Examination  of  Witness — Striking  Answer — Chrounds  for. 
Where  a  defendant  on  the  witness  stand,  who  had  signed 
the  name  of  another  defendant  to  a  written  instrument 
in  issue,  was  asked  whether  he  had  advised  such  other 
defendant  of  his  act,  and  answered:  "No;  he  certainly 
knew  it;  he  did  not  need  to  be  advised,"  it  was  error  to 
strike  the  answer  without  a  showing  by  further  exam- 
ination that  the  testimony  was  incompetent,  since  it  was 
prima  facie  legitimate  and  competent  to  show  authoriza- 
tion or  ratification  of  the  act — Island  County  v.  Babcock.  288 

6.  Nonsuit — Sufficiency  of  Evidence  to  go  to  Jury,  Where 
defendant's  liability,  if  any,  arises  through  the  acts  of 
an  agent,  whose  authority  it  denied,  defendant  is  not 
entitled  to  a  non-suit  if  there  is  any  testimony  sufficient 
to  go  to  the  jury  tending  to  establish  the  agency. — Morris 

V.  Frye-Bruhn  Co 257 

7.  Misconduct  of  Court — Comments  by  Judge,  A  lecture  by 
the  trial  judge  on  matters  not  strictly  in  issue  will  not 
be  held  as  error,  when  it  does  not  appear  that  it  could 
possibly  have  prejudiced  the  verdict  of  the  jury. — Rob- 
ertson V,  King  County 259 

8.  Separate  Trials  in  Same  Cause — Refusal  to  Try  Action 
Piecemeal,  An  order  of  the  trial  court  overruling  a 
motion  for  another  trial  upon  issues  raised  by  one  of  the 
defendants  in  a  mortgage  foreclosure  suit  will  not  be 
disturbed,  when  it  appears  that  the  court  deemed  the 
decree  entered  on  the  former  trial  a  final  one,  in  which 
the  plaintiff  had  tacitly  acquiesced  for  a  period  of  ten 
months,  abd  had  perfected  an  appeal  therefrom  as  a 
final  decree. — Stubblefleld  v.  McAuliff 442 

9.  Question  of  Law  or  Fact — Contributory  Negligence  of 

Passenger,    It  is  not  negligence  per  se  for  a  passenger  to 

ride  upon  the  platform  of  a  passenger  car,  but,  if  he  is 

injured  while  occupying  that  position,  it  is  a  question 

for  the  jury,  whether  his  own  negligence  or  that  of  the 

railway  company  is  the  proximate  cause. — Cfraham  v, 
McNeill 466 
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10.  Findings  of  Court — Erroneous  Conclusions — Bow  Far 
Binding.  A  decree  which  coincides  with,  and  is  fully 
supported  by»  correct  findings  of  fact,  will  not  be  set 
aside  because  the  court  has  erred  In  some  of  its  conclu- 
sions of  law,  under  Code  Pjoc,  9  380  (Bal.  Code,  §  5030). 
making  the  findings  of  fact  in  an  action  tried  by  the 
court  correspond  with  the  verdict  of  a  Jury;  nor  is  an 
incorrect  conclusion  of  law,  unexcepted  to,  binding  on 
the  appellate  court. — Gerhard  v,  Worrell 492 

11.  Findings  of  Fact — Refusal  to  Make.  The  court's  refusal 
to  make  findings  of  fact  based  upon  matters  not  disputed 
in  the  pleadings  cannot  be  urged  as  error. — Peterson  v. 
Johnson 497 

12.  Rendition  of  Verdict — Form.  A  verdict  returned  by  the 
Jury  signed  by  one  member  as  "foreman,"  followed  by 
the  signatures  of  the  other  eleven,  one  of  whom  signs  by 
mark,  is  in  substantial  conformity  with  the  requirements 
of  Bal.  Code.  9  6961  (2  Hill's  Code,  9  1325).  which  pro- 
vides a  form  for  guidance,  to  be  signed  by  the  foreman 
alone,  but  is  directory  merely. — State  v.  Cronin 512 

13.  Direction  of  Verdict — Challenge  to  Evidence,  A  chal- 
lenge to  the  legal  sufllciency  of  the  evid^ice  will  not 
effect  a  removal  of  a  cause  from  the  consideration  of  the 
Jury,  where,  in  the  opinion  of  the  court,  there  are  dis- 
puted questions  of  fact  for  the  Jury  to  pass  upon. — 
Rinear  v.  Skinner 641 

14.  Instructions — Must  Relate  to  Issues.  In  an  action 
against  a  city  for  damages  caused  by  so  grading  a  street 
as  to  deprive  abutting  property  of  lateral  support,  in 
which  the  evidence  shows  that  injury  resulted  and  that 
the  city  had  knowledge  that  it  would  probably  result 
from  its  act,  the  question  of  what  a  reasonably  prudent 
contractor  or  grading  engineer  would  have  done  under 
the  circumstances  is  not  a  proper  one  for  submission  to 
the  Jury. — Smith  v.  Seattle 61S 

15.  Question  for  Jury-— Contradictory  Evidence  hy  Party. 
The  fact  that  plaintiff  has  given  contradictory  testimony 
as  to  the  title  to  property  for  whose  negligent  loss  he 
was  suing  would  not  warrant  the  court  in  non-suiting 
him,  but  the  question  of  title  was  one  for  the  Jury  to 
determine. — Jose  v.  Stetson 64S 
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16.  Non^suit — Sufficiency  of  Evidence — Pleading  and  Proof. 
Where  a  complaint  in  an  action  for  damages  charges 
several  acts  and  omissions  constituting  negligence,  any 
one  or  more  of  which  is  sufficient  to  warrant  a  recovery, 
the  defendant  is  not  entitled  to  a  non-suit  through  fail- 
ure of  plaintiff  to  prove  some  of  the  elements  of  negli- 
gence alleged  in  the  complaint,  if  there  is  proof  as  to 
others. — Jo8e  v.  Stetson 648 

17.  Stipulations  —  Construction  —  Whether  Judgment  War- 
ranted Without  Notice  to  Defendants.  Where,  in  a  fore- 
closure proceeding  in  which  defendants  have  appeared, 
a  stipulation   is   entered   into   concerning   payment   of 

plaintiff's  claim  and  a  continuance  of  the  suit,  which 
provides  that,  in  case  of  the  failure  of  defendants  to  com- 
ply with  any  of  its  conditions,  the  agreement  may  be 
terminated  without  notice  and  plaintiff  may  proceed  at 
once  with  the  foreclosure  proceedings.  Judgment  without 
notice  is  not  warranted  against  defendants  upon  their 
breach  of  performance,  but  merely  the  abrogation  of  the 
agreement  is  provided  for. — Canada  Settlers*  Loan  d 
Trust  Co.  V.  Murray 656 

See  Appeal,  10,  15,  36;   Carriers,  7;    Dismissal  of 
Action. 

TROVER. 

Pleading — Action  Against  Warehouseman.  A  complaint 
against  a  public  warehouseman  for  conversion  of  wheat 
states  a  cause  of  action  when  it  alleges  that  the  wheat 
was  stored  in  defendant's  warehouse  and  a  receipt  there- 
for issued  to  the  owner,  not  in  the  form  of  a  warehouse 
receipt,  as  prescribed  by  statute,  but  in  the  form  of  a 
memorandum  slip  with  instructions  to  be  returned  for 
storage  ticket,  and  notice  not  to  buy  the  slip  printed 
thereon ;  that  the  owner  sold  the  wheat  to  another,  who  * 
transferred  same  to  plaintiff,  together  with  the  memo- 
randum receipt,  which  passed  by  indorsement  of  the 
several  transferees  to  plaintiif;  that  plaintiff  presented 
the  memorandum  and  demanded  a  regular  warehouse 
receipt,  and,  upon  the  same  being  refused,  demanded  the 
wheat  or  the  value  thereof,  tendering  all  storage  and 
other  legal  charges  due  on  the  wheat. — First  National 
Bank  of  Pullman  v.  Young 337 

VENDOR  AND  PURCHASER.    See  Contracts,  6;  Estoppel, 
5;  Laches;  Principal  and  Agent. 
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VERDICT.    See  Trial,  12. 

VERIFICATION.  See  Indictment  and  Information,  8; 
Mechanics'  Liens,  3. 

WARRANTS.  See  Counties,  1-3;  Dikes;  Limitation  or 
Actions,  3;  Municipal  Cobporations,  16;  Plead- 
ing, 6. 

WATERS  AND  WATERCOURSES. 

1.  When  Puhlio — NavigaMlity.  A  stream  which  can  be 
made  navigable  or  floatable  by  artificial  means  only  is 
not  a  public  highway. — Ea8t  Hoquiam  Boom  d  Logging 
Co,  V.  Neeson 142 

2.  Bame — Improvement  of  Non^flocUable  Stream,  The  state 
possesses  the  right,  in  the  absence  of  congressional  inter- 
ference or  control,  to  promote  by  artificial  means  the 
navigability  or  fioatability  of  streams  within  its  borders, 
and  thereby  render  them  more  useful  and  beneficial  to 
the  public;  and,  in  consideration  of  the  expense  incurred 
by  boom  companies  In  making  such  improvements,  it  la 
competent  for  the  legislature  to  authorize  them  to  charge 
reasonable  compensation  by  way  of  tolls. — Id lit 

8.  Waterways — Excavation   and  Filling  in  Tide  Landi — 

Part  Performance  of  Contract.  Laws  1893,  p.  241  (Bal. 
Code,  9S  4080-4089),  which  provides  for  the  letting  of 
contracts  by  the  state  for  the  construction  of  waterways 
and  the  filling  in  of  tide  lands,  and  authorizes  the  com- 
missioner of  public  lands,  upon  the  completion  of  any 
portion  of  the  work  capable  of  separate  use  for  the  pur- 
pose of  navigation,  to  issue  certificates  of  cost  which 
shall  be  a  lien  upon  the  filled  lands,  when  recorded  in 
the  county  auditor's  office,  vests  discretion  in  the  land 
commissioner  to  determine  what  shall  constitute  the 
separate  use  for  navigation,  and  does  not  require  a  pro- 
vision in  the  contract  itself  regulating  what  should  con- 
stitute a  partial  completion  of  the  waterway  capable  of 
such  separate  use. — Mississippi  Valley^  Trust  Co,  v, 
Hofliis 272 

4.  Same — Constitutionality.  The  improvement  by  the  state 
of  its  own  tide  lands  by  the  construction  of  waterways 
and  filling  the  lands  so  as  to  raise  them  above  high  tide, 
although  lying  within  the  corporate  limits  of  a  city,  is 
not  a  violation  of  art  7,  9  9,  of  the  constitution,  con- 
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ferring  upon  municipalities  the  power  to  make  local  im* 
provements  by  special  assessment  of  the  property  bene- 
fited.—Id 272 

See  Boom  Ck>MPANiE8. 

WATERWAYS.      See    Estoppel,    1;    Waters    and    Water- 

COURSES,  8. 

WILLS. 

1.  Testamentary  Capacity,  A  lack  of  testamentary  capacity 
is  not  shown  by  testimony  establishing  that  the  testator 
was  a  physical  wreck  and  totally  devoid  of  moral  nature 
and  natural  affection,  where  it  appears  that  testator  in 
his  lifetime  possessed  great  capacity  as  a  money  maker, 
and  at  the  time  of  his  death  knew  fully  what  property 
he  had  and  what  disposition  he  wished  to  make  of  it. — 

In  re  Oorkow*8  Estate 668 

2.  Provision  for  Child— Identity.  Under  Bal.  Code,  8  4601 
(1  Hill's  Code,  $  1466),  proyiding  that  a  deceased  parent 
should  be  deemed  to  have  died  intestate  as  to  any  child 
not  named  or  provided  for  in  the  will,  a  will  providing 
for  an  illegitimate  child,  who  had  been  recognized  as  a 
son,  by  other  than  his  real  name,  satisfies  the  statute, 
when  there  was  no  other  child,  and  it  is  evident  that 
such  son  was  in  the  mind  of  the  testator. — Id 563 

8.  Contest — AUotoance  of  Expenses.  In  an  action  by  a 
child  to  set  aside  a  will,  where  there  is  probable  cause 
for  contesting  its  validity,  it  is  not  error  for  the  court, 
upon  confirming  the  will,  to  make  an  order  allowing 
expenses  and  attorney's  fees  to  the  contestant. — Id 668 

See  EjVIdenge,  19. 

WITNESSES. 

Cross-examination — Scope.  Where  a  witness  had  testified 
to  the  marriage  between  his  mother  and  defendant,  on 
his  direct  examination,  it  was  not  proper  cross-examina- 
tion to  question  him  as  to  a  previous  marriage  between 
his  mother  and  his  own  father. — State  v.  McOilvery 240 

See  Evidence,  2,  19,  21;  Interpbiteb. 

WRIT  AND  PROCESS. 

1.  Service  of  Process  —  Disqualification  of  Sheriff  — By 
Whom  Served.    The  fact  that  a  private  individual,  when 
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serving  a  writ  of  garnishment  upon  the  sheriff,  requested 
an  acceptance  in  writing,  which  was  refused,  and  after- 
wards, upon  the  sheriffs  suggestion,  has  service  made  by 
the  coroner,  does  not  prove  a  waiver  of  the  original 
service. — Russell  v.  Millett 212 

2.  Same.  Under  the  statutes  of  this  state  (Code  1881,  S  2776. 
as  amended  by  Laws  1897,  p.  21;  and  Code  Proc.,  S  796), 
where  the  sheriff  of  a  county  is  disaualified  from  acting 
by  reason  of  being  a  party  to  the  action,  a  writ  of  gar- 
nishment may  be  served  upon  him  by  a  private  indl- 
•  vidual.— Id 212 
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